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STATE  OF  WEST  VIRGINIA. 

At  a  Special  Term  of  the  Supreme  Court  of  Appeals, 
continued  and  held  at  Charleston,  Kanawha  County, 
January  11,  1910,  the  following  order  was  inade  and 
entered,  to-wit : 

memorial  to 
Judge  Marmaduke  H.  Dbnt. 

The  members  and  officers  of  this  Court  heard  with 
profound  regret  of  the  death,  since  its  last  regular  term, 
of  Judge  Marmaduke  H.  Dent,  a  former  member  of 
this  Court  and  testifies  upon  its  record  to  his  judicial 
labor  and  ability  as  a  judge,  and  his  faithfulness  to  pub- 
lic duty.  Taken  all  in  all  he  had  the  stature  of  a  man, 
a  citizen  of  high  personal  character  and  worth  perform- 
ing hia  duties  to  society  and  family,  a  man  of  the 
greatest  temperance  and  regularity  in  habit  a  life-long 
and  devoted  Christian  gentleman,  a  man  of  fixed,  sturdy 
opinion.  Various  opinions  prepared  by  him  for  this 
Court  testify  to  his  ability  and  learning. 

It  is  ordered  that  the  foregoing  memorial  be  entered 
of  record  and  a  copy  of  it  be  sent  to  hia  family. 

A  true  copy. 

Attest :  Wm.  B.  Mathews, 

Clerk. 
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RULES  OF  PRACTICE 

IN  THE 

SUPREME  COURT  OF  APPEALS, 

OF  WEST  VIRGINIA. 


IN  FORCE  FEBRUARY  1,  191«. 


PBEUMINAHY. 

BILLS  OF  EXCEPTIONS. 
1.  Office  and  Contents.  It  is  the  oflSce  of  a  bill  of  exceptions 
to  poiot  out  errors  committed  by  the  court  during  the  progress 
of  the  trial.  The  bill  or  bills  should  contain  only  a  concise 
statement  of  the  facts  neceasar;  to  present  the  points  intended 
to  be  relied  on  as  grounds  of  error,  or  only  so  much  of  the  evi- 
dence as  may  appear  necessary  to  present  fairly  the  rulings  of 
the  court  to  which'  exception  is  taken.  No  bill  of  exceptions 
should  contain  matter  irrelevant  or  unnecessary  to  the  presen- 
tation of  the  question  intended  to  be  raised. 

Z.  PoinU  mtat  be  clearly  stated.  It  is  the  duty  of  the 
exceptor  to  see  that  the  points  and  objection  on  wliich  he  relics 
are  correctly  and  clearly  etated,  so  as  to  show  plainly  that  an 
erroneous  ruling  was  made  to  hia  prejudice,  and  he  should  not 
leave  that  fact  to  appear  merely  by  inference  or  conjecture. 

3.  Rulings  on  Evidence  or  Instructions.  An  exception  to 
the  admission  or  rejection  of  evidence  or  to  the  granting  or 
refusal  of  instructions  to  the  jury,  should  state  only  so  much  of  , 
the  evidence  or  facts  proven  as  may  be  necessary  to  show  the 
relevancy  or  irrelevancy  of  such  evidence  or  the  pertinency  or 
impertinency  of  sudi  instruction.  The  judge  of  the  trial  court 
should  require  all  unnecessary  matter  to  be  stricken  out  before 
signing  a  bill  of  exceptions. 


xl  KuLES  OF  Practice. 

RULE  I. 

PETITIONS. 

1.  Must  Assign  Errors — Not  Argue  the  Case.  A  petition  for 
an  appeal  or  writ  of  error  may  briefly  st&te  the  case  and  muBt 
aselgn  errors,  naming  the  particular  decrees  or  judgments  com- 
plained of  and  the  date  of  their  rendition,  and  in  the  prayer  of 
the  petition  it  should  be  stated  whether  or  not  a  supersedeas  ia 
desired;  but  the  case  ia  not  to  be  argued  in  the  petition.  A 
separate  note  of  argument,  setting  forth  the  points  and  authori- 
ties relied  on,  shall  be  submitted  with  the  petition,  and  will  he 
considered  by  the  court,  but  such  note  is  not  to  be  considered 

.   as  a  part  of  the  petition  or  to  be  printed  with  it.     A  note  of 
argument  may  be  filed  in  opposition  to  such  petition. 

2.  Certificate  of  Counsel.  The  petition  must  be  accompa- 
nied by  the  certificate  of  some  attorney  duly  qualified  to  practice 
in  this  court  that  in  his  opinion  the  decree  or  judgment  com- 
plained of  ought  to  be  reviewed, 

3.  Names  of  Parties  to  be  Summoned.  It  is  also  recom- 
mended to  counsel  presenting  petitions,  that  they  furntsh  to 
the  clerk  a  memorandum  of  the  names  of  parties  to  be  sum- 
moned to  answer  the  appeal  or  writ  of  error. 

RULE  II. 

DOCKETING  AND  PROCESS. 

1.  Notice  to  Court  Below  and  Summons.  When  an  appeal 
or  writ  of  error  has  been  awarded,  it  shall  be  the  duty  of  the 
clerk  to  notify  the  clerk  of  the  court  below  of  the  fact  of  such 
allowance  and  of  the  penalty  of  the  bond  necessary  to  give  effect 
to  such  appeal  or  writ  of  error  when  such  bond  is  required,  and 
the  clerk  of  this  court  shall  thereupon  docket  the  case  and  issue 
process  in  accordance  with  the  order  of  the  court,  summoning 

*    all  parties  other  than  the  petitioner  or  petitioners. 

2.  Non-resident  Parties.  Whenever  it  is  necessary  that  a 
oon-resident  party  should  be  summoned  to  answer  an  appeal  or 
writ  of  error,  or  have  notice  for  any  other  purpose,  order  of 
publication  may  l>e  had  in  the  manner  prescribed  by  law,  which 
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order  shall  be  publiBhed  once  g  week  for  four  successive  weeks 
in  some  newspaper  published  at  the  seat  of  government. 

RULE  III. 

PEINTINO  THE  RECOBD. 

1.  Ditmigsal  for  failvre  to  print.  If  the  appellant  or  plain- 
tiff in  error,  except  in  cases  of  felonj,  shall  fail  to  deposit  with 
the  clerk  of  this  court  within  six  months  after  the  case  has  been 
docketed  herein,  a  sum  sufBcient  to  pay  for  the  printing  the 
transcript  of  the  record,  or  shall  fail  to  have  the  transcript  of 
the  record  printed  and  fourteen  copies  thereof  filed  in  the 
clerk's  office  within  six  months  after  the  case  has  been  docketeil 
in  this  court,  the  appeal  or  supersedeas  shall  be  dismissed. 

2.  How  procured.  To  procure  such  dismissal,  the  appellee 
or  defendant  iu  error  must  serve  upon  the  opposite  party,  within 
reasonable  time,  a  written  notice  that  he  will,  on  a  day  specified, 
move  the  court  to  dismiss  the  case,  and  set  forth  in  such  notice 
the  grounds  of  the  said  motion.  The  motion  may  be  made  on 
any  day  when  the  court  is  open  whether  in  regular  or  special 
term, 

3.  Coats  But  if,  when  the  motion  is  made,  the  record 
has  been  already  printed  or  the  cost  of  such  printing  depos- 
ited with  the  clerk  and  no  actual  delay  in  the  hearing  of  the 
cause  has  resulted  from  the  failure  to  print  the  record  or 
make  such  deposit  within  the  six  months  allowed  by  law 
the  dismissal  will  be  without  costs,  otherwise  costs  will 
be  awarded  against  the  party  in  default. 

4.  Renewal. — An  appeal  or  writ  of  error  dismisi^ed  "n 
accordance  with  this  rule  may  be  renewed  upon  presenting  a 
new  petition  reciting  the  fact  of  the  former  petition  and  allow- 
ance and  dismissal  and  referring  to  the  assignments  of  error 
contained  in  the  former  petition,  if  the  same  l>e  presenti-d 
within  two  years  from  the  date  of  the  decree  or  judgment  ap- 
pealed from  and  new  process  will  be  ordered  and  a  new  bond 
must  be  given;  but  after  two  dismissals  for  failure  to  print  no 
new  allowance  can  be  had. 

See  Perry  v.  Horn,  21  W.  Va.,  p.  738. 
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RTILE  IV. 

IRaUUEXT  DOCKET. 

1.  Bow  arranged.  Thirty  days  before  the  first  day  of  each 
regular  term  the  clerk  shall  prepare  a  list  of  the  cases  then 
ready  to  be  heard  in  the  grand  division  in  which  the  next  regu- 
lar term  is  to  be  held,  and  distribute  the  printed  lists  as  pro- 
vided in  section  20  of  chapter  157  of  the  Acts  of  1882,  and  in 
arranging  the  argument  document  he  shall  allow  for  each 
circuit  not  less  than  as  many  days  as  one  fifth  of  the  number 
of  open  cases  on  the  docket  of  such  circuit  but  when  there  are 
not  more  than  three  cases  on  the  argument  docket  from  any 
one  circuit,  cases  from  another  circuit  may  be  set  for  hearing 
on  the  same  day. 

8.  When  Notice  is  Necessary.  In  all  eases  (except  those  of 
felony)  when  the  record  has  been  printed  since  the  last  pre- 
ceding regular  term  of  court,  the  party  desiring  a  hearing 
must  give  notice  to  the  opposite  party  of  his  intention  to  insist 
upon  a  hearing  at  the  next  regular  term,  at  least  thirty  days 
before  the  first  day  of  such  term,  and  no  case  will  be  placed  on 
the  argument  list  and  deemed  ready  for  hearing  until  the 
second  term  after  the  record  has  been  printed  unless  the  notice 
above  mentioned  has  been  given  and  returned  to  the  clerk's 
office  thirty  days  before  the  term. 

3.  Cases  heard  out  of  Qrand  Division.  A  like  notice  must 
be  given  and  filed  in  the  clerk's  office  at  least  thirty  days  before 
the  first  day  of  the  term  whenever  it  is  desired  that  a  case  he 
heard  out  of  its  grand  division;  but  the  requirements  of  each 
clanse  of  this  rule  as  to  the  notice  may,  at  the  option  of  the 
court,  be  waived  by  written  consent  of  parties. 

4.  Copy  of  Bond.  No  case  in  which  an  appeal  or  super- 
sedeas bond  is  required  shall  be  placed  upon  the  argument  docket 
until  the  clerk  shall  have  received  a  duly  attested  copy  of  such 
bond. 

5.  Appellee  may  expedite  hearing.  An  appellee  or  defend- 
ant in  error  desiring  to  expedite  the  hearing  of  his  case  may 
have  the  record  printed  at  his  own  expense  and  give  the  notice 
required  by  clause  2  of  this  rule,  and  the  cost  of  such  printing 


.yLiOogle 


BcLEs  OF  Phactice,  xliii 

vill,  when  the  case  is  decided,  be  taxed  among  the  costs  incur- 
red by  Bueh  appellee  or  defendant  in  error,  provided  the  appel- 
lant or  plaintiff  in  error  does  not  dismiss  his  appeal  beforo 
hearing. 

6.  Felony  Cotes.  When  a  writ  of  error  has  been  allowed 
in  the  case  of  a  party  convicted  of  a  felony,  the  clerk  shall  cause 
the  record  to  be  printed  with  all  convenient  dispatch,  and  the 
case  will  be  called  for  hearing  at  the  next  regular  term  of 
court,  wherever  it  may  be  held,  without  notice  or  consent  being 
required,  provided  the  record  has  been  printed  thirty  days 
before  the  bearing. 

RULE  V. 

BHIEFS. 

1.  Time  of  Filing.  In  any  case  on  appeal  or  writ  of  error, 
the  counsel  for  the  appellant  or  plaintiff  in  error,  at  least 
twenty  days,  and  counsel  for  the  appellee  or  defendant  in  error, 
at  least  ten  days,  before  a  case  is  called  for  hearing,  shall  file 
with  the  clerk  of  Uiia  court  not  leas  than  ten  copies  of  a  printed 
brief,  one  of  which  copies  shall,  upon  request,  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side.  All  reply 
and  supplemental  briefs  shall  be  filed  at  least  five  days  before 
a  case  is  called  for  hearing,  and  not  later,  unless  by  consent  of 
counsel^  It  is  also  desired  by  the  court  that  counsel  upon  each 
side  will  furnish  promptly  to  counsel  on  the  opposing  side  their 
respective  briefs  as  soon  as  printed,  but  their  doing  so  will  not 
obviate  the  requirement  of  this  rule  as  to  filing  copies  in  the 
c^ce  of  the  clerk,  and  it  is  recommended  that  the  printed  brief 
shall  correspond  in  size  of  page  with  the  printed  record,  and 
bear  the  same  docket  number. 

2.  What  they  Should  Contain,  Briefs  of  argument  should 
contain  a  clear  and  concise  statement  of  the  several  points, 
a£Brm8tive  and  negative,  relied  on,  and  the  authorities  in  sup- 
port of  each  point,  which  may  be  accompanied  by  such  further 
argument  as  counsel  may  choose  to  make.  But  in  all  cases  it 
is  earnestly  recommended  that  counsel  state  only  points  be- 
lieved by  them  to  have  real  merit,  avoiding  reiteration  of  the 
same  point  in  different  forms,  and  selecting  and  citing  only 
the  most  pertinent  authorities. 
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3.  Should  Point  out  Exceptions.  When  numerouB  excep- 
tions to  Tilling  upon  evidence  or  instructions  are  to  be  passed 
upon  by  the  court,  it  is  the  duty  of  counsel  to  aid  the  court 
by  selecting  the  exceptions  upon  which  he  relies  and  stating 
tersely  in  his  brief  the  grounds  upon  which  such  exceptions 
should  be  Bustained. 

4.  Errors  twt  Assigned.  Ko  point  or  alleged  error  other 
than  those  stated  in  the  brief  of  counsel,  shall,  without  leave  of 
the  court,  be  admitted  as  a  ground  for  argument,  but  the  court 
may  notice  any  error  not  assigned. 

5.  Control  of  the  Case.  Either  party  whose  brief  has  been 
filed  in  compliance  with  the  rule  may  insist  upon  a  hearing 
when  the  case  is  regularly  called  although  no  brief  shall  have 
been  filed  by  the  opposite  party,  and  when  one  party  has  com- 
plied with  the  rule  and  the  other  has  not,  the  party  complying 
with  the  rule  may  have  the  case  either  submitted  or  continued 
at  his  option.  If  one  of  the  parties  omits  to  file  such  brief  it 
or  before  the  hearing,  he  cannot  be  heard,  but  the  case  may  be 
submitted  or  heard  ex-parte  upon  the  argument  of  one  counsel 
only  for  the  party  by  whom  the  brief  has  been  duly  filed. 

6.  No  Briefs  Received  After  Stihtnission.  If  no  printed 
brief  has  been  filed  by  either  party  within  the  time  prescribed 
by  this  rule,  the  case  will  be  continued  when  called,  unless  both 
parties  are  present  in  court,  by  counsel,  with  their  respective 
briefs,  and  consent  to  submit  the  case  with  or  without  oral 
argument,  but  in  no  case  can  briefs  be  filed  after  the  ease  is 
submitted. 

7.  Statement  may  be  filed.  If  the  appellant  or  plaintifE  in 
error  shall  file  in  the  office  of  the  clerk  at  the  time  required  by 
clause  1  of  this  rule  for  the  filing  of  briefs,  a  written  statement 
that  he  relies  upon  the  asBignmcnt  of  errors  contained  in  hia 
petition  and  adopts  the  petition  as  his  brief,  and  gives  to  the 
opposite  party  notice  of  that  fact,  this  shall  be  deemed  a  com- 
pliance with  the  rule  and  no  other  brief  need  be  filed  by  such 
appellant  or  plaintifE  in  error  in  order  to  entitle  the  case  to  be 
heard. 

8.  Case  may  be  Submitted  in  Abaence  of  Cotmsel.    It  is 
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not  always  neceaeai;  for  counael  to  appear  in  court  in  person 
in  order  to  have  a  case  submitted  for  judgment  by  the  court; 
Then  the  party  defiiring  the  aobmission  of  a  case  has  iiled  his 
brief  in  compliance  with  the  rule,  he  may  by  written  request 
addressed  to  the  court  or  to  the  clerk  have  bis  case  submitted 
when  called. 

RULE  VI. 

CALLING   THE  DOCKET. 

1.  When  Commenced.  On  the  second  day  of  each  regular 
term  the  court  will  commence  to  call  the  cssea  then  ready  for 
hearing  in  the  order  in  which  they  stand  upon  the  printed  list, 
and  will  proceed  from  day  to  day  in  the  same  order  until  all 
of  the  cases  have  been  called. 

2.  Horn  many  dues  to  he  called.  Sot  more  than  ten  cases 
shall  be  considered  liable  to  be  called  on  any  one  day,  including 
the  one  if  any,  that  may  be  under  argument.  No  case  shall  bo 
taken  up  out  of  the  order  of  the  docket  except  when  briefs 
have  been  filed  on  both  sides  and  the  partiee  consent  to  submit 
the  case  without  oral  argument. 

3.  Set  for  hearing.  No  case  shall  be  set  for  hearing  in 
any  other  days  than  those  assigned  to  tlie  circuit  from 
which  the  case  comes  unless  it  be  such  as  from  its  peculiar 
character  or  the  mandate  of  the  law  may  be  regarded  as  a 
privileged  case, 

4.  Exceptional  Cases.  Cases  of  general  public  interest 
or  of  peculiar  hardship  may  be  heard  at  a  special  term  accord- 
ing to  the  provisions  of  sec.  13  of  chap.  156,  acts  of  1HH2, 
under  such  conditions  and  regulations  as  may  be  consented  to 
by  the  parties  or  as  the  court  may  prescribe. 

5.  Agreement  of  Counsel.  All  agreements  of  counsel  in 
regard  to  any  ease  or  matter  pending  in  court  shall  be  reduced 
to  writing,  signed  by  counsel  and  delivered  to  the  clerk. 

6.  Se-argument.  Whenever  the  court  desires  further 
argument  in  any  case  which  has  been  argued  and  submitted, 
it  will  fix  a  day  therefor,  and  cause  notice  of  the  time  and 
place,  as  well  as  of  the  subject  or  branch  of  the  case,  on  whice 
argument  is  desired,  to  be  given  to  counsel. 
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BULE  VII. 

CSSTIOEABI. 

1.  How  Obtained.  Ko  certiorari  for  diminution  of  tlie 
record  Bball  be  awarded  unless  4  motion  tlierefor  shall  be  made 
in  vriting,  stating  the  facta  on  which  the  motion  is  founded, 
and  all  motions  for  such  certiorari  ehould  be  made  at  the 
earliest  period  possible  after  the  diminution  ia  discovered, 
either  in  regular  or  special  term. 

3.  When  to  be  Printed.  If  the  necessity  for  such  certiorari 
is  caused  by  the  failure  of  the  appellant  or  plaintiff  in  error  to 
have  enough  of  the  record  brought  up  to  present  fairly  both 
sides  of  all  errors  complained  of  by  him,  it  shall  be  his  duty  to 
have  the  additional  record  printed,  or  in  default  thereof,  his 
appeal  or  writ  of  error  may  be  dismissed ;  otherwise  such  addi- 
tional record  shall  be  printed  at  the  expense  of  the  party  ask- 
ing for  the  certiorari,  but  when,  in  either  case,  the  additional 
record  brought  up  does  not  exceed  ten  pages  of  manuscript,  it 
need  not  be  printed  unless  so  ordered  by  the  court. 

RULE  VIII. 

MOTIONS  AND  AFFIDAVITS. 

1.  Must  be  in  Writing.  All  motions,  except  motions  }f 
course,  made  to  the  court,  shall  be  reduced  to  writing  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  Notice  to  be  Given.  No  affidavits  shall  be  read  in  sup- 
port of  or  in  opposition  to  any  motion  hereafter  made  to  the 
court  unless  reasonable  notice  be  given  to  the  opposite  party 
or  his  attorney  of  the  time  and  place  of  taking  the  same, 
or  good  cause  be  sliown  why  sucli  notice  has  not  been  given  and 
every  motion  which  is  not  a  motion  of  course,  shall  be  sup- 
ported by  affidavit. 

RULE  IX. 

OBAL    AROUMENT. 

1.  How  many  may  be  heard.  Only  two  counsel  flhall  be 
heard  on  each  side  in  the  argument  of  any  case  unless  by  epe- 
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cial  lesve  of  court,  and  the  coimael  for  the  appellant  or  the 
plaintiff  in  error  shall  be  entitled  to  open  and  conclude  the 
argnment. 

2.  Time  AUowed.  One  and  one-half  houre  only  shall  be 
allowed  to  the  appellant  or  plaintifiF  in  error  for  the  opening 
and  concluBion,  and  one  hoar  to  the  appellee  or  defendant  in 
error  for  his  reply,  bat  by  special  leave  of  the  conrt  granted 
before  the  argument  begins,  a  longer  time  may  be  allowed  to 
each  side.  The  time  allowed  may  be  apportioned  between  the 
couneel  on  the  same  side  at  their  discretion.  But  in  all  cases 
a  fair  opening  of  the  case  shall  be  made  by  the  party  entitled 
to  the  opening  and  concluding  argument. 

3.  Who  to  be  Deemed  Counsel.  The  attorneys  of  the  re- 
spective parties  in  the  court  below  shall  be  deemed  to  be  the 
attorneys  of  the  same  ftarties  in  this  conrt  until  others  have 
been  retained  and  have  notified  the  clerk  of  this  court  of  that 
fact. 

4.  Record.  In  no  case  is  it  proper  or  necessary  to  consume 
the  time  allowed  for  argument  by  reading  the  record  to  the 
coart,  but  counsel  may  refer  thereto  and  state  what  they  con- 
sider as  proven  by  any  exhibit  or  deposition  on  which  they 
rely. 

5.  Comminioner'a  Report.  No  oral  argnment  will  be  per- 
mitted upon  exceptions  to  a  commissioner's  report  except  upon 
pare  qneetions  of  law  and  without  reference  to  details  of 
evidence. 

BULE  X. 

CROSS  ASSIONUEKT  OF  EBSOS. 
1.  When  to  be  Considered.  In  any  appeal  or  writ  of  error, 
if  error  is  perceived  against  the  appellee  or  defendant  iu  error, 
the  court  will  consider  the  whole  record  as  being  before  it,  and 
will  reverse  the  proceedings,  either  in  whole  or  in  part,  and  in 
the  same  manner  as  it  would  were  the  appellee  or  defendant 
in  error  to  assign  errors  and  bring  the  case  before  the  court, 
unless  such  error  be  waived  by  the  party  prejudiced  thereby, 
which  waiver  eball  be  considered  as  a  release  of  all  error  com- 
mitted against  him.    It  is,  however,  advisable  for  the  appellee 
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or  defendant  in  error,  if  he  is  of  opinion  that  there  a  error  in 
the  record  to  hia  prejudice,  to  call  attention  to  the  same  by  a 
formal  counter-asBignment  of  error,  filed  at  the  hearing  of  the 
case,  or  by  pointing  out  and  complaining  of  the  same  in  his 
brief, 

KULE  XL 

ABANDONED  CABES. 

1.  When  to  be  Dismissed.  When  a  case  has  been  called  for 
argument  at  four  successive  regular  terms  held  in  the  grand 
division  to  which  the  case  belongs,  and  upon  the  call  at  the 
fourth  term  neither  party  is  prepared  to  argue  the  same,  the 
case  shall  be  coosidered  as  abandoned  and  shall  be  dismissed 
at  the  costs  of  the  appellant  or  plaintifE  in  error  unless  sufficient 
cause  be  shown  for  further  continuanca. 

2.  Re-imtatement.  No  appeal  or  writ  of  error  which  shall 
have  been  dismissed  or  abated  by  the  court,  shall  be  re-instated  or 
revived  after  the  close  of  the  next  regular  tenn  held  in  the 
grand  division  in  which  the  case  belongs  after  such  dismission 
or  abatement.  • 

EULE  XII. 

RE-HEAHINa. 

1,  How  Obtained.  No  petition  for  a  re-hearing  will  he 
entertained  unless  presented  within  the  term  at  which  the 
decision  is  announced,  nor  in  any  case,  later  than  thirty  days 
after  the  dat«  of  the  decision  of  the  case  in  which  it  is  pre- 
sented {unless  as  otherwise  authorized  by  law),  and  no  re- 
hearing will  be  allowed,  unless  one  of  the  judges  who  concurred 
in  the  decision  shall  be  dissatisfied  with  the  conclusion 
reached;  and  no  petition  for  re-hearing  will  be  entertained  by 
the  court  in  any  case,  unless  the  reasons  therefor  are  printed 
and  filed  with  the  petition,  bat  if  the  decision  complained  of 
is  announced  within  fifteen  days  of  the  close  of  the  term,  the 
printing  may  be  dispensed  with.  When  a  re-heanng  is  allowed, 
the  court  may  fix  the  time  and  place  for  re  argument  and  re- 
submission, notice  of  which  shall  be  given  by  the  clerk  to  the 
attorneys  of  record,  but,  in  case  it  fails  to  fi\  such  time  and 
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place,  the  clerk  shall  enter  the  case  upon  the  docket  as  if  it 
«  had  nerer  been  heard. 

RULE  XI 11. 

ISDEX  TO  HECOBDS. 

1.  Mvst  be  Indexed.  In  making  transcripts  of  records  for 
appeal  and  writs  of  error,  the  Clerks  of  any  Court  making  sucli 
transcript,  shall  annex  thereto,  a  complete  index,  giving  paged 
of  the  record  on  which  its  chief  component  parts  are  to  be 
found,  including  the  pages  where  the  deposition  of  each  wit- 
ness appears  in  such  record. 

RULE  XIV. 

OFFICERS  OF  COURT. 

1.  AcciMintg.  The  officers  attending  this  court  and  receiv- 
ing an  allowance  per  diem  therefor,  shall,  at  the  end  of  each 
term,  furnish  an  account  of  the  numlier  of  days  so  employed, 
verifying  their  accounts  by  affidavit,  and  orders  of  the  allow- 
ance will  then  he  made  by  the  court  and  certified  to  the  Auditor 
of  State,  but  such  accounts  will  not  be  considered  or  allowed 
before  the  close  of  the  term. 

RULE  XV. 

BEPORTS. 

1.  Arguments  to  be  Omitted.  In  publishing  the  opinions 
of  this  court,  the  reporter  shall  not  publish  the  arguments  of 
counsel,  but  he  shall  report  the  names  of  counsel  on  each  side, 
and  when  the  counsel  on  the  side  adverse  to  the  decision  of  the 
court  shall  furnish  to  him  the  points  and  authorities  relied  on, 
clearly  and  briefly  stated,  he  may  publish  in  the  reports  such 
points  and  authorities;  but  in  no  case  shall  such  points  and 
authorities  occupy  more  than  one  page  of  tlie  printed  repoi-t 
unless  express  authority  therefor  be  given  by  the  court. 

RULE  XVI. 

ORIQIN'AL   PAPEH8. 

1.  Not  to  be  Withdrawn.  \o  transcript  of  record,  petition 
or  other  original  paper  or  opinion  of  the  court,  sliall  be  with- 
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drawn  from  the  custody  or  opinion  of  the  court  unless  upon 
motion  made  in  court  for  this  purpose  and  upon  order  of  court ' 
permitting  such  withdrawal,  except  as  provided  in  sec.    19, 
chapter  157,  acts  of  1882. 

Attest  Wm,  B.  Mathews, 

Clerk. 
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REPORTS  OF  DECISIONS 

DETERMINED   BY  THE 

SUPREME  COURT  OF  APPEALS 

OF 

WEST    VIRGINIA. 


CHARLESTON. 

♦State  v.  West  Branch  Ll'mbeb  Co. 
Submitted  February  6,  1908.    Decided  December  22,  1908. 

DiB3EKTi\'a  Opinion. 
Brannos,  Jddoe,  (dissenting) : 

I  do  not  concur  in  the  decision,  and  tlicre  is  much  of  the 
opinion  in  which  I  do  not  concur.  The  opinion  underrates  and 
discredits  and  casta  doubt  over  mucli  law  of  good  standing  long 
prevalent  constituting  rules  of  real  property. 

Can  the  State  Tnaintain  a  bill  under  Code  1899,  chapter  105, 
to  sell  land  as  forfeited  for  omission  in  the  former  owner's 
name  from  the  tax  books  after  a  sale  for  tases  to  an  individual, 
whose  deed  is  void  for  defects  in  the  sale,  when  the  tax-purchaser 
has  paid  taxes  in  his  own  name  for  the  same  years  in  whicli  it 
waa  omitted  in  the  former  owner's  name? 

Cases  cited  in  Slate  v.  Harman,  57  W.  Va.  447,  say  that  a  i&x 
sale  breaks  up  the  line  of  title,  creates  a  new  title.  I  cite  also 
Cooley  on  Taxation  960,  and  Hefner  V.  N.  W.  Ins.  Co.,  123 
U.  S.  751,  upon  the  Iowa  statute  similar  to  oure,  as  stated  in 
the  Harman  Case.  I  add  that  in  Rich  v.  Bro-rton,  158  U.  R. 
375,  the  tax-purchaser  claimed  that  he  could  take  the  benefit  of 

•Pot  majoiltr  oplnlMi,  we  64  W.  V».  673.  which  wia  decided  Decemtwr  22, 
1008.  IIDt  tvpj  cl  dlmentlng  opinion  was  Dot  fumlBbed  the  Reporler  UDtll 
NoTcmbei  B.  1909,  too  late  to  be  published  either  In  Vol.  04  or  Vol.  65. 
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a  forfeiture  as  one  deriving  title  through  his  tax  deed — that  ia, 
through  the  former  owner,  ae  if  in  privity  with  him;  but  on 
page  405  Justice  Harlan  said :  "It  ia  idle  to  say  that  they  had 
title  to  any  part  of  the  lands  'regularly  derived,'  mediately  or 
immediately,  from  or  under  a  grant  from  Virginia  or  West 
Virginia."  If  they  held  the  same  title,  they  would  have  had 
such  regular  derivation  of  title;  but  they  did  not  hold  the  same 
title.  If  such  is  the  ease  with  a  good  tax  deed,  it  is  worse  with 
a  void  one.  Xo  law  can  be  found  to  show  that  the  tax-purchaser 
holds  the  aaine  title  as  the  former  owner,  or  in  privity  with  him. 
It  ia  not  the  same  title  vested  in  the  former  owner  that  is  con- 
vuyed  by  the  tax  deed  to  the  tax- purchaser.  The  title  of  the 
former  owner,  if  the  tax  deed  is  void,  remains  in  him,  and  the 
colorable  title  or  claim  of  the  tax-purchaser  and  the  former 
owner's  title  are  distinct  and  hostile,  so  much  so  that  payment 
of  tases  on  tlie  same  land  by  the  tax-purchaser  in  his  name  will 
not  prevent  the  forfeiture  of  it  for  omission  in  the  former 
owner's  name  for  the  same  years.  Simpson  v.  Edmislon,  23 
W,  Va.  675;  approved  in  Lynch  v.  Andrews,  35  Id.  p.  757; 
Bryant  v.  Orove,  42  Id.  p.  15;  Sturm  v.  Fleming,  26  Id.  54; 
Stockton  V.  Craig,  56  Id.  473;  State  v.  Harman,  cited  above. 
Thus,  that  title  of  the  former  owner  did  not  pass  by  the  tax  eale. 
It  therefore  remained  in  the  old  owner,  as  it  was  before  the  tax 
sale.  It  is  omitted  from  the  tax  books,  and  by  the  Constitution 
is  forfeited,  and  according  to  Simpson  v.  Edmislon,  became  for- 
feited. If  the  State  cannot  sell  it,  what  is  the  reason?  It  can- 
not be  that  the  tax  sale  and  the  tax  deed  work  a  warranty.  It 
is  well  settled  that  the  State  makes  no  kind  of  warranty  by 
a  tax  sale.  The  rule  of  caveat  emptor  (look  out  purchaser) 
applies  to  such  sale  in  all  its  vigor.  Hoge  v.  Currin,  3  Qrat. 
201;  State  v.  Sponatigte.  45  W.  Va.  415  {pt.  8).  The  State 
sells  no  lands.  She  only  setts  the  tax  debtor's  land;  she  en- 
forces a  lien  by  legal  process,  just  as  a  creditor  sells  his  debtor's 
land  or  house  by  decree  or  execution.  If  an  individual  make  a 
deed  without  warranty,  he  can  set  up  another  title  afterwards 
acquired.  Can  not  tlie  State  ?  It  is  not  upon  any  idea  of  estoppel 
by  warranty  that  the  state  is  prevented  from  disposing  of  the 
tract  by  sale.  It  is,  of  course,  not  from  estoppel  by  record.  It 
can  only  be  by  estoppel  by  conduct,  by  misconduct  or  misbe- 
havior that  the  state  is  stopped.  But  such  estoppel  does  not 
06  w.  v». 
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apply  to  the  state.  Being  sovereign,  it  can  do  no  wrong.  The 
general  rule  is  that  the  State  is  exempt  from  equitable  estoppel. 
Herman  on  Estoppel,  sec.  1128;  Carolina  Bank  v.  Slate,  85 
Am.  St-  E.  865.  But  many  cases  hold  the  state  bound  by 
estoppel  by  record.  Cecil  T.  Clart,  44  W.  V«.  659,  674.  Some 
cases  hold  it  estopped  by  deed.  The  state  granted  land  to  an 
alien,  who  could  not  take;  but  the  state  was  estopped  from 
afterwards  averring  his  alienage.  Com.  v.  Andre.  3  I'ick.  224. 
But  the  State  cannot  be  estopped  on  the  theory  of  estoppel  by 
misconduct.  Therefore,  estoppel  cannot  be  appealed  to  to  bar 
the  state.  It  is  said  that  by  her  law,  under  her  law,  she  has  sold 
the  land  and  she  cannot  turn  around  and  impeach  her  act.  Is 
this  estoppel  in  pais?  She  has  by  law  offered  the  land  for  sale, 
induced  persons  to  buy,  and  cannot  afterwards  set  up  adverse 
claim-  So  it  may  be  said  of  a  plaintiff  selling  under  a  decree 
or  execution.  A  rule  of  estoppel  in  pais  is,  that  the  party  must 
mislead  one  into  injury  who  knows  no  better.  Kelchum  v. 
Duncan,  96  U.  S.  659  (24  L.  Ed.  868).  But  does  not  the  tax- 
purchaser  know  the  title  of  the  land  he  buys,  and  the  regularity 
of  the  sale  more  than  does  the  State?  How  has  the  State 
misled  him?  The  State  made  a  grant;  then  a  second  one  of 
the  same  laud;  then  the  title  of  the  older  grant  came  back  to 
the  fitate  by  escheat:  Held  that  the  State  could  set  up  this 
title  by  escheat  against  the  title  conferred  by  the  older  grant. 
Governeur  v.  Robertson,  11  Wheaton  332,  359.  The  court  said 
that  the  claim  of  the  state  was  not  barred  by  estoppel  either 
by  deed  or  wrongful  action,  as  the  state  is  not  subject  to  sucii 
imputation.  The  case  of  Elmondorff,  3  Lilt.  478,  sec.  10,  p. 
482,  discusses  the  whole  subject,  holding  that  the  state  is  not 
barred  from  claiming  by  escheat  an  older  title  against  her  later 
grant.  Eeaffirmed  in  Smith  case,  6  T.  B.  Monroe  624,  629. 
So  Taylor  v.  Shufford,  15  Am.  Dec.  512;  4  Dev.  &  Eat.  407. 
Recitala  in  state  grants  not  an  estoppel  on  it.  Carver  v.  Jadcuon, 
■I  Peters  87.  State  is  not  ostop[«!d,  except  by  IcgiBlative  grant 
from  asserting  title  to  property.  Alexander  v.  Stale,  56  Ga. 
478.  Sale  for  taxes  does  not  bar  claim  of  state  under  title  by 
escheat.  Read  v.  State,  74  Ind.  252.  The  court  in  that  case 
&ai-s  that  to  set  up  an  estoppel  in  pais  it  is  essential  that  one 
party  act  in  ignorance  of  facts,  and  then  says  that  the  tax- 
purchaser  was  as  well  acquainted  with  the  facts  as  the  state.  It 
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added  with  emphasiB  that  the  tax  deed  only  conveyed  the  owner's 
title,  not  the  state  title;  that  there  wae  no  warranty  by  words  or 
implication ;  that  the  deed  was  not  even  a  quit  claim ;  and  that 
it  could  not  for  a  moment  be  thought  that  by  the  tax  sale  it 
was  intended  to  pass  Btate  title  by  escheat.  The  same  is  held 
in  Crane  v.  Reeder,  25  Mich,  304. 

Under  these  authorities  the  state  may  claim  another  title  even 
against  her  solemn  grant.  Why,  then,  logically,  can  she  not 
claim  the  better  title  against  a  void  title  under'  a  mere  tax  sale? 
That  is  no  grant  by  her.  The  state  bought  land  for  taxes.  It 
was  put  on  the  tax  booke,  and  later  sold  to  an  individual.  She 
was  held  not  estopped  by  the  void  sale.  Toiien  v.  Higliberi,  41 
W.  Va.  800. 

Certain  cases  are  cited  to  establish  estoppel  against  the  state. 
Cases  can  be  found  for  everything.  Com-monweallh  v.  Andre, 
3  Pick.  224.  The  state  it  w.as  held  could  not  declare  her  grant 
void  only  because  the  grantee  was  an  alien.  That  is  different. 
It  was  not  a  question  whether  she  could  set  up  a  different  title, 
but  whether  she  could  impeach  that  very  deed.  Besides,  in 
that  case  the  grant  was  made  by  the  Legislature — that  partic- 
ular grant.  Commav^ealth  v.  Pejepscul,  10  Mass.  155,  was  an 
act  of  the  I^egislature  that  a  certain  monumcnl<  was  a  monu- 
ment in  an  Indian  deed.  Held  tbnt  this  act  of  the  Legislature 
barred  the  state  from  disputing  it.  This  was  statute  law. 
Counsel  does  not  seem  to  rely  pointedly  on  the  theory  of  estop- 
pel, hut  contract.  He  says  the  state  and  tax-purchaser  made 
a  contract.  It  was  that  if  the  owner  should  not  redeem,  the 
purchaser  should  liave  a  deed  from  a  public  officer.  I  do  not 
say  that  an  explicit  contract  does  not  cftop  the  state;  but  this  is 
not  a  contract  in  such  sense.  Tlic  state  simply  used  legal  pro- 
cedure provided  by  statute  to  enforce  a  Hen.  Does  a  creditor 
make  a  contract  when  he  sells  land  or  personalty  to  enforce 
his  lien  by  decree  or  execution?  I  think  not.  Likely  he  could 
not  say  his  process  was  void;  but  could  he  not  set  up  adverse  ti- 
tle to  the  thing  sold?  In  Forqneran  v.  DonnaVy.  7  W.  A'a. 
114,  it  is  said  that  the  sale  of  land  for  taxes  makes  a  civil  con- 
tract between  stitc  and  purchaser  which  the  state  cannot  impair. 
That  was  a  sale  in  1860.  The  law  then  provided  for  a  deed  to 
the  purchaser.  A  statute  repealed  that  section  of  the  Code, 
leaving  no  law  to  make  a  deed  for  land  ^old  that  year;  hut  a 
m  w.  Va. 
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deed  was  made.  The  court  held  that  the  Conetitution  of  1863 
kept  good  a  right  to  land  acquired  under  the  law  of  Virginia, 
and  that  the  law  in  force  at  the  date  of  sale  was  a  part  of  the 
coDtract,  and  repeal  could  not  impair  it.  I  should  call  it  not 
&  contract,  but  Tested  property  right  preserved  against  impair- 
ment by  repeal  or  legislation.  Such  right  as  it  was  could  not 
be  taken  away,  but  by  due  proceas.  That  is  not  our  question. 
That  does  not  Bhow  that  a  tax  sale  forbids  the  State  to  set  up 
another  hostile  title. 

But  for  Simpson  V.  Edmieton,  cttedrand  other  cases,  holding 
the  former  owner's  title  distinct  from  that  of  the  tax-parchaeer, 
and  that  the  former  owner's  title  could  not  be  eaved  by  pay- 
ment of  taxes  by  the  tax-purchaser,  this  difficulty  would  not  ex- 
ist. It  is  argued,  however,  that  it  is  only  the  former  owner 
who  can  use  that  case  to  show  forfeiture,  not  the  state.  If 
there  is  forfdture  for  one  purpose,  why  not  for  all?  The  bad 
tax  deed  left  title  in  the  state.  That  is  forfeited  and  vested  in 
the  state.  How  can  it  go  from  the  state  to  the  tax-purchaser? 
By  what  process  ?  Does  the  tax  deed  do  so  at  the  end  of  five 
years  from  the  sale?  It  did  not  pass  title  at  its  date.  It  is  not 
the  state's  deed.  If  it  is,  it  has  no  warranty.  At  its  date  the 
state  had  not  yet  acquired  title.  A  quit  claim  de<Hl  would  not 
pass  after  acquired  title.  The  trouble  is  the  decisions  say  that 
the  state  has  one  title ;  the  tax-purchaser  another. 

To  h^ld  that  the  state  cannot  have  a  bill  to  sell  such  land  we 
must  overrule  Simpson  r.  Edmiston,  23  W.  Va.  675 ;  Stale  y. 
Sponauffle,  45  Id.  415;  Stale  v.  McEUowney.  54  Id.  695;  Staie 
T.  Harmon,  57  Id.  447  and  Bryant  v.  Grove,  42  Id.  10.  The 
only  way  in  which  the  tax  purchaser  can  get  the  title  ia  by  pos- 
session and  payment  of  taxes  under  the  first  or  third  class  of 
Article  13. 

The  Constitution  says  "it  shall  be  the  duty  of  every  owner  of 
land  to  have  it  entered  on  the  land  books."  As  the  tax  deed  is 
void,  the  purchaser  does  not  become  "owner,"  but  the  owner  still 
remains  owner.  The  tax-purchaser  is  not  owner.  Xor  is  he 
in  privity  with  the  owner,  even  if  his  deed  be  valid,  since  he 
holds  a  distinct  and  hostile  title  according  to  law  above  cited 
and  in  Stale  v.  Harman,  5  S.  E,  p.  833.  If  payment  by  the 
tax-purchaser  keeps  the  land  from  forfeiture  his  payment  pays 
for  the  old  owner,  and  destroys  himself,  because  by  his  very  pay- 
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nient  he  disables  himself  from  taking  the  benefit  of  the  forfeit- 
ure of  the  old  owner's  land,  since  his  payment  prevents 
forfeiture.  It  ia  a  rule  of  necessity  tiiat  a  tax  title  is  an  en- 
tirely different  title  from  the  title  of  the  former  owner.  It  may 
seem  strange  at  first  blush ;  hut  the  authorities  everywhere  bo 
say,  and  to  hold  differently  would  be  to  run  afoul  o£  a  great 
current.  I  said  it  was  a  rule  of  necessity  to  hold  a  tax  title  a 
new  title ;  otherwise  the  land  in  the  hands  of  the  tax-purchaser 
would  still  be  subject  to  judgments  and  other  liens  against  the 
foroner  owner.  We  kDO#  that  it  is  not  so  liable  in  the  hands  of 
the  tax-purchaser,  and  this  is  a  strong  argument  to  show  that 
it  ie  another,  a  new  title. 

The  purchaser  under  a  void  tax  deed  is  not  "owner"  under  the 
Constitution.  He  could  not  take  title  from  the  owner.  Even 
if  his  deed  were  good,  he  holds  not  the  former  title,  hut  a  differ- 
ent new  one ;  but  how  can  it  be  said  at  all  that  he  holds,  or  gets, 
or  can  claim  in  privity  with,  the  title  of  the  former  owner, 
when  his  tax  deed  is  null  and  void  and  passes  nothing? 

A  test  of  want  of  privity  occurring  to  me  is  this:  Can  a 
purchaser  under  a  void  tax  sale  tack  his  possession  to  that  of 
the  former  owner  for  the  necessary  period  of  adverse  possession? 
I  think  not,  for  that  requires  privity.  Could  even  one  claiming 
under  a  valid  deed?     A  lien  against  the  former  owner  is  gone. 

The  opinion  of  the  Court  bases  on  section  29,  chapter  31, 
Code,  That  is  its  ground.  That  section  says  that  a  tax  deed 
shall  be  prima  facir.  evidence  against  the  state,  that  "such  estate 
as  is  mentioned  in  the  twenty-fifth  section  of  this  chapter  vested 
in  the  grantee  in  the  deed;"  that  is,  that  all  the  title  in  the 
former  owner  vested;  but  the  decision  and  opinion  aay  that  it 
is  conclusive  upon  the  state.  No  matter  that  the  tax  deed  waa 
void  and  passed  no  title,  it  is  conclusive  on  the  state  to  prove 
that  it  passed  the  former  owner's  title.  The  Constitution  says 
that  title  is  in  tiie  state  by  forfeiture  and  must  be  sold;  but 
in  steps  section  29  and  gives  it  to  the  tax-purchaser  by  an  iron 
bound  estoppel ;  one  says  title  is  in  the  state,  the  other  operates 
to  say  it  is  not  My  position  is,  that  a  void  tax  deed  gives  no 
title  by  common  law;  but  by  this  section  prima  facie  it  does, 
but  the  state  may  prove  the  contrary.  Now,  when  the  stata 
proved  that  this  land  was  omitted  from  the  tax  books  in  the 
former  owner's  name,  and  that  the  tax  sale  was  void,  that  veet- 
ee  w,  va. 
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ed  title  by  forfeiture  in  the  state  under  Simpson  v.  Edtnistori, 
23  W.  Va.  675.  The  deed  being  void,  passed  no  title.  That  is 
clear.  It  is  proven  that  non-entry  left  the  owner's  title  in  the 
state.  Thoee  two  facts  utterly  overthrow  the  prima  facie  case 
made  by  the  tax  deed  under  section  29.  When  wg  see,  first, 
that  the  tax  deed  of  ita  own  force  passed  nothing,  and  second, 
that  the  land  was  off  the  books  in  the  former  owner's  name,  that 
overruled  the  prima  facie  case,  and  made  section  29  no  longer 
operative  in  the  case.  If  we  would  leave  out  ^of  consideration 
the  last  clause  of  the  section,  the  tax  sale  would  fall,  tlie  prima 
facie  case  be  overthrown;  but  that  clause  makes  it  plainer.  Its 
words  are:  "Nothing  in  this  chapter  or  any  other  law  contained, 
shall  be  construed  as  precluding  the  State,  or  any  county  court, 
board  of  education  or  municipality,  from  instituting  and  main- 
taining any  suit  or  suits  which  might  be  instituted  or  main- 
tained by  any  person  claiming  the  land  sold  or  any  lien  thereon, 
for  the  purpose  of  setting  aside,  for  any  reason,  any  tax  sale  or 
deed  for  land  sold  for  taxes.  The  auditor  m^y,  in  hia  discre- 
tion, authorize  the  institution  or  prosecution  of  any  suit,  for 
and  in  the  name  of  the  State,  for  such  purpose."  See  how  care- 
ful to  save  the  public  right.  Could  not  the  former  owner  sue 
to  avoid  the  deed  and  show- it  void,  passing  no  title,  by  proving 
defects,  and  overthrow  the  prima  facie  effect  of  the  deed?  The 
statute  in  words  gives  the  state  the  same  right.  It  allows  it 
to  sue  "to  set  aside"  the  deed  "for  any  reason."  It  is  careful 
to  empower  the  auditor  to  sue  "for^such  purpose."  No  one 
would  say  that  the  section  is  conclusive  on  the  former  owner. 
The  same  language  applies  to  the  state.  Still  the  deed  is  prima 
facie  only  as  to  one,  conclusive  as  to  the  other. 

Before  chapter  130,  Acts  1882,  section  39  did  not  apply  to 
the  state ;  it  gave  the  deed  no  prima  facie  force  against  the  state, 
and  it  did  not  contain  the  last  clause  saving  its  right  to  set 
aside  a  tax  deed;  hut  chapter  22„Acts  1887,  included  the  State, 
making  such  deed  prima  facie  evidence  against  it;  but  for  cau- 
tion, perhaps  needless,  it  at  the  same  time  reserved  right  to  the 
state  to  repel  the  prima  facie  case.  The  fsct  that  for  the  first 
time  the  deed  was  made  prima  facie  against  the 
state,  shows  it  was  also  the  purpose,  by  the  last  clause,  to  put 
in  a  proviso  to  save  the  state  right  to  asssil  a  tax  deed  like  a 
natural  person.  The  argument  is  made  that  until  1887  no  law 
66  w.  v«. 
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gave  tlie  state  a  chancery  suit  to  enforce  a  tax  lien,  and  that 
vhen  the  Legislature  gave  such  suit,  it  put  this  saving  clatise 
in  section  29  to  save  sucli  lien  and  suit.  There  is  no  force  in 
this,  because  there  could  be  no  lien  or  suit  on  it  for  taxes  never 
assessed.  That  suit  is  for  delinquent  taxes  assessed,  not  for 
omitted  tases.  Moreover,  this  saving  clause  does  not  mention 
lien,  but  saves  right  to  the  state  to  set  aside  the  deed  for  any 
cause. 

The  law  required  one  claiming  under  a  tax  sale  to  prove  r^u- 
larity  in  everj-  step.  Tax  titles  generally  failed  under  this  rigid 
requirement.  The  purchaser  must  prove  assessment,  delin- 
quency, publication  of  sale  notice,  that  the  officer  was  sheriff, 
and  that  the  land  was  sold  and  a  survey  made.  This  statute 
was  passed  to  dispense  with  such  full  proof  of  preliminaries  by 
making  the  deed  pritna  facie  good,  but  never  to  bind  anybody  by 
an  iron  rule  of  conclusion.  Dequasie  v.  Harris,  16  W.  Va.  345. 
That  case  says  this  section  must  be  construed  strictly;  this  case 
gives  it  ultra  liberal  construction. 

I  have  above  spoken  of  section  SO,  chapter  31.  as  found  in 
the  editions  of  the  Code  published  in  1887,  1891,  1899  and 
190C,  if  that  section  as  in  those  Codes  applies  to  the  void  tax 
deed  made  in  1869.  That  section  aa  found  in  the  Code  of  186S 
was  the  law  in  force  when  the  void  tax  sale  took  place.  How  ia 
it  under  that  section?  It  made  the  tax  deed  prima  facie  evi- 
dence against  tlie  former  owner,  "and  conclusive  evidence 
against  all  other  persons,"  of  certain  things.  It  did  not  in- 
clude the  state  as  bound  by  such  prima  facie  evidence,  and  I  as- 
sert that  the  state  could  not  be  bound  by  it,  .unless  expressly 
mentioned.  It  is  not  claimed  that  the  state  is  included  in  that 
prima  facie  clause ;  but  the  greater  claim  is  made  that  the  state 
is  a  "person"  under  the  other  clause,  and  that  the  deed  is  not 
merely  prima  facie,  but  conclusive  evidence  against  it.  I  deny 
this.  The  state  is  not  a  person  meant  and  intended  by  that 
clause.  Wliy  call  it  a  "person?"  Why  bar  the  public  right 
and  title  except  by  the  express  mention  of  the  state?  It  haa 
always  been  held  that  the  state  ia  not  bound  by  a  statute  of 
limitation  without  express  provision  that  it  shall  be  so  bound. 
Why  shall  the  state  be  bound  under  this  statute  any  more  than 
hy  tlie  statute  of  limitations?  As  shown  above  a  tax  deed  ia 
1  law  neither  a  warranty  nor  an  estoppel  against  the 
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state.  Shall  we  suppoee  that  the  Le^slatore  intended  to  go  at 
once  to  the  other  extreme  and  bind  the  atate  finally  and  con- 
cloBively  by  mere  infereoce?  I  thought  that  Btatutee  in  deroga* 
tioD  of  the  common  law  should  be  strictly  construed ;  but  in  this 
case,  at  ODe  bound,  without  any  words  or  anything  to  indicate 
it,  a  deed  is  converted  from  one  which  did  not  bind  tlie  state 
to  one  that  is  a  conelueive  bar  of  its  just  right.  That  is  against 
proper  principles  of  construction.  If  this  is  not  so,  why  did  the 
Legislature,  in  1887,  change  section  39  and  make  the  deed  do 
what  it  never  did  before,  operate  against  the  state  witli  prima 
facie  effect?  Because  the  Legislature  knew  that  without  the  in- 
clusion of  the  state  by  express  language  the  state  would  not  be 
bound.  I  assert  the  proposition  that  acts  of  bar  and  estoppel 
do  not  preclude  the  state  without  express  words.  Furthermore, 
can  we  think  for  a  moment  that  the  Legislature,  by  original 
section  29,  intended  to  make  a  deed  absolutely  void,  which  never 
had  any  force,  not  only  good  and  valid,  hut  a  conclusive  bar 
against  the  state?  "So  question  of  estoppel  hy  deed  can  arise 
where  the  instrument  is  absolutely  void."  11  Am.  &  Eng.  Ency. 
L.  393.  Much  common  law  may  be  cited  to  prove  that  estoppeU 
do  not  operate  against  the  state  because  it  is  sovereign.  A  deed 
from  the  state  passes  the  title  vested  in  it  at  the-  time,  but  not 
an  after  acquired  title.  In  this  case  the  title  by  forfeiture  vested 
in  the  state  after  the  tax  deed.  See  Doe  v.  Shufford,  4  Hawks 
(11  X.  C.  116);  Wallace  v.  Maxwell,  51  Am.  Poc.  380;  Ciury 
V.  Inlaw,  39  Id.  660;  11  Am.  &  Eng.  Ency.  L.  396.  Tlie  erro- 
neous opinion  is  that  section  29,  as  it  was  before  the  Act  of  1887, 
made  the  tax  deed  conclusive  evidence  against  the  state,  and 
that  the  Act  of  1887  mitigated  its  effect  by  making  it  only  prima 
facie  evidence;  whereas,  the  correct  opinion  is  tliat  that  section 
before  the  Act  of  1887  did  not  affect  the  state  at  all,  and  that 
the  Legislature  in  1887  made  the  deed  prima  facie  evidence 
against  the  state,  giving  it  a  force  which  the  common  law  did 
not  give  it.  I  say  that  to  make  the  old  section  bind  the  state 
it  was  necessary  to  include  it  by  express  words.  State  v.  Brewer, 
64  Ala.  287.  "States  and  national  government  are  not  bound 
hy  a  provision  of  a  general  statute  which  affects  their  preroga- 
tives, rights  or  intereeta,  unless  expressly  named  or  included  by 
necessary  implication."  26  Am.  &  Eng.  Ency.  L.  C44,  citing 
many  authorities.  In  Bennett  v.  Auditor,  2  W.  Va.  441,  we 
ee  w.  vt. 
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find  that,  "It  is  a  well  settled  rule  of  construction  that,  the  State 
is  not  to  be  preeumed  to  have  discharged  the  public  rights  with- 
out express  declarations  or  manifest  intention  to  that  effect." 
Endlich  on  Statutes,  section  161,  says  that  "the  law  la  prima 
facie  presumed  to  be  made  for  subjects  only.  At  all  events,  the 
Crown  ifl  not  reached  except  by  express  words,  or  by  necessary 
implication,  in  any  case  where  it  would  be  ousted  of  an  existing 
prerogative  or  interest.  It  is  presumed  that  the  Legislature 
does  not  intend  to  deprive  the  Crown  of  any  prerogative,  right 
or  property,  unless  it  expresses  its  intention  to  do  so  in  explicit 
terms,  or  makes  the  inference  irresistible.  Where,  therefore, 
the  language  of  the  statute  is  general,  and  in  its  wide  and  nat- 
ural sense  would  divest  or  take  away  any  prerogative  or  right 
from  the  Crown,  it  is  construed  soaa  to  exclude  that  effect. 
Thus,  the  compulsory  clauses  of  Acts  of  Parliament." 

I  am  gratified,  as  relieving  a  hardship,  that  the  majority  eee 
their  way  to  the  decision  made ;  but  how  as  to  the  law  to  sustain 
it? 


CHARLESTON. 

Pickens  v.  Coal  River  Boom  Company. 

Submitted  March  4,  1908.     Decided  May  4,  1909. 

(Rehearing   filed    May    13,    1909.) 
(Refused  October  26,  1909.) 

CktRPORATio.vs — nuisance — Liabititv  to  Private  Individual. 

A  etate  charter  of  a  corporailon  to  do  a  work,  whlcb.  with- 
out the  charter  would  he  a  nuisance,  will  ab8<^Te  It  from.  Ila- 
btllty  by  indictment  or  otherwlae  as  a  public  nuisance,  but  will 
not  exempt  It  fr<»n  action  by  an  Individual  suffering  damage 
from  IL  (p.  16.) 
Bvideuce— Judicial  Notice—  Re»  Judicata. 

Judicial  notice  will  not  be  taken  of  a  Judgment  In  another 
Bult  as  ret  jiutieita,  whether  in  the  same  or  another  court,  when 
not  pleaded  or  given  In  evidence,     (p.  12.) 
JuDOMENT— Z.(mifalions     of    Actiona — iRc<    Judicata~-Computa- 

Hon  of  Period  of  Limitations. 

When  the  operation  of  a  boom  causes  deposit  of  sand  in  a 
Btream  thereby  iajuring  the  grinding  capacity  of  a  mill,  the 
««  w,  va. 
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mill  owner  11107  recover  In  actions  from  time  to  time  U  dun- 
age  and  loss  occur,  and  la  not  compelled  to  aue  for  preaent 
and  proBpectlre  damage  In  one  suit,  and  the  Btatut«  of  limita- 
tions b^na  to  run,  not  Irom  ttae  construction  ol  the  boom, 
but  when  the  damage  occurs  In  time.     (p.   IG.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Action  by  Boman  Fickeus  agaiDst  the  Coal  Hiver  Boom  & 
Timber  Compaoy  and  othera.  Judgment  for  plaintiff,  and  the 
Coal  Biver  Boom  &  Driving  Company  appeals. 

Affirmed. 

Payne  &.  Payfie,  Price,  Smith,  Spilman  &  Clay  and  Brown, 
Jackson  &  Knight,  for  plaiAtiff  in  error, 

Mollohan,  McClitUic  &  Mathews,  Chilton,  McCorkle  &  Chil- 
ton,  and  A.  B.  Littlepage,  for  defendant  in  error. 

BiuNKOif.  Judge: 

Roman  Pickens  brought  an  action  against  the  Coal  River  Boom 
&  Timber  Company  sad  the  Coal  River  Boom  &  Driving  Com- 
pany, both  corporations,  to  recover  damage  for  injury  to  his  mill 
on  Coal  river,  claiming  that  the  works  of  the  Boom  Company 
on  the  stream  below  hia  mill  stopped  the  outflow  of  sand  and 
other  sediment  and  caused  them  to  rest  in  large  quantities  in 
the  stream,  and  lessened  the  fall  of  the  water  over  his  dam,  and 
thus  lessened  the  grinding  capacity  of  his  mill.  He  recovered 
verdict  and  judgment  for  seven  thousand  dollars,  and  the  Driv- 
ing Company  appeals. 

This  is  a  second  action  for  damage  from  the  same  cause.  The 
character  of  the  case  is  just  the  same  as  that  of  the  former 
action,  which  twice  came  to  this  Court.  Reports  of  decisions  in 
that  action  will  be  found  in  Pickens  v.  Boom  &  Timber  Co.,  51 
W.  Va.  445,  and  58  Id.  11,  rendering  it  needless  to  repeat  the 
facts,  as  they  are  the  same  involved  in  the  present  case. 

Does  this  boom,  if  damaging  the  mill  by  operation  upon  the 
water  power,  give  Pickens  action  ?  The  boom  right  rests  upon 
a  state  charter.  Does  that  charter  give  immunity  from  action 
by  Pickens?  We  think  that  former  decisions  of  this  Court 
upon  the  same  and  similar  facts  answer  this  question  in  the 
afBrmative  The  two  decisions  just  cited  do  so.  In  Rogers  v. 
Coal  River  Boom-  Co.,  39  W,  Va.  878,  it  was  held  that  where 

66  W.  V«, 
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damage  comes  from  erection  of  piers  for  a  boom  in  &  river  by 
construction  of  cribs  of  logs  and  filling  them  with  stone,  and 
using  them  to  catch  and  hold  logs,  reaulting  in  causing  the  cur- 
rent to  flov  against  and  injure  the  bank  of  a  riparian  owner,  an 
action  lies  for  him.  It  was  again  so  "held  in  Rogers  v.  Coal 
River  Co.,  41  W.  Va.  593.  Upon  such  facts  we  have 
decided  that  liability  rests  upon  the  boom  company,  and  we  must 
say  so  as  matter  of  stare  decisis.  Indeed,  it  is  admitted  that  the 
hoom  company  is  the  same  as  that  involved  in  the  former  action 
of  Pickens,  and  also  in  the  two  other  cases  cited.  We  do  not 
say  that  the  former  suit  of  Pickens  is  res  judicata  in  this  case, 
because  it  is  not  pleaded  or  gives  in  evidence.  We  have  a 
statute  which  allows  the  court  to  read  and  use,  on  hearing  a 
second  appeal  or  writ  of  error  in  the  same  ease,  the  record  of 
a  former  appeal  or  writ  of  error.  But  that  statute  does  not  ap- 
ply in  this  case,  since  this  is  a  writ  of  error  in  a  second  action, 
and  we  cannot  use  the  record  of  the  former  action  as  res  judicata^ 
True,  the  Driving  Company  is  lessee  of  the  Boom  Company  and 
privy  in  estate  with  the  latter  company;  but  whilst  judgments 
bind  the  parties  and  their  privies,  privies  to  be  ao  bound  must 
get  their  rights  from  parties  after  the  judgment,  and  those  hav- 
ing rights  before  the  judgment  are  not  bound.  Maxwell  v.  Lee- 
son,  50  W.  Va,  361,  The'  Driving  Company  acquired  its  right 
from  the  Boom  Company  before  the  judgment,  and  for  that 
reason  we  cannot  hold  it  res  judicata  against  the  former,  aa  we 
could,  if  it  had  acquired  its  rights  after  the  judgment,  though 
not  a  party.  But  another  reason  why  we  cannot  say  that  the 
former  judgment  is  rea  judicata  against  the  Driving  Company 
is,  that  it  is  not  pleaded.  Judicial  notice  will  not  be  taken  in 
one  suit  of  the  proceedings  in  a  separate  suit,  whether  in  the 
same  or  another  court.  The  record  must  be  either  pleaded  or 
given  in  evidence.  United  States  r.  Bliss,  173  U.  S.  326. 
Many  authorities  say  this.  We  do  not  here  discuss  the  ques- 
tion whether,  to  have  effect,  the  record  of  the  former  judgment 
must  be  pleaded  or  may  be  given  in  evidence.  As  I  have  said 
we  do  not  use  the  former  judgment  as  res  judicata;  but  we  say 
that  upon  the  facts  of  this  case  and  the  principles  announced  in 
our  former  decisions  of  Pickens  v.  Boom  Co.  and  Rogers  v. 
Boom  Co.,  the  liability  upon  the  defendants  is  fixed  and  set- 
tled on  principles,  not  of  res  judicata,  but  stjre  decisis.    But 
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if  it  -wen  an  open  queetion,  we  think  that  the  liability  exists. 
Criticism  has  been  made  upon  the  calling  of  this  boom  an  un- 
lawful  nnisaoce  in  51  W.  Va.  445.  This  criticism  seems  to  im- 
port that  counsel  think  that  if  the  boom  cannot  be  denominat- 
ed a  nuisance,  its  erection  and  operation  cannot  give  Pickens 
right  of  action.  It  is  eaid  that  the  grant  of  the  boom  charter 
under  legislative  authority  purges  it  of  the  character  of  nui- 
sance. It  has  seemed  to  me  that  this  criticism  is  not  exact  end 
the  matter  immaterial.  There  are  two  classes  of  nuisances,  pub- 
lic and  private.  A  nuisance  is  public  when  affecting  wrong- 
fully the  public  generally,  and  private  when  affecting  only  cer- 
tain individuals.  There  is  no  difference  between  these  two  kinds 
of  nuisance,  except  as  they  affect  the  public  or  only  certain  in- 
dividuals. The  nature  of  the  thing  doing  injury  is  the  same. 
29  Cyc.  1152;  81  Am.  &  Eng.  Ency.  L.  682.  But  for  the  char- 
ter the  boom  would  be  a  public  nuisance :  but  that  makes  it  a 
lawful  structure  as  to  the  state  and  the  public.  The  state  or 
an  individual  cannot  abate  it  as  a  public  nuisance,  it  cannot  be 
indicted  as  a  nuisance.  Crenshaw  v.  HIate  Eii-er  Co.,  6  Rand. 
245;  Watts  v.  Railroad,  39  W.  Va.  108;  State  v.  Elk  Island 
Boom  Co.,  41  Id.  796,  An  individual  affected  by  a  private 
nuisance  may  peaceably  abate  it.  1  Am.  &,  Eng.  Ency.  L.  79. 
But  he  cannot  do  so  if  the  work  is  under  charter  rif>:ht«<.  To 
this  extent-only  does  the  charter  qualify  the  work  as  a  private 
nuisance.  The  thing  is  still  a  private  nuisance  as  to  the  indi- 
vidual. The  charter  has  not  made  it  farther  a  lawful  thing 
than  exempting  it  from  abatement.  It  is  a  private  nuisance 
still,  if  of  a  nature  to  be  such,  just  as  if  no  charter  had  been 
granted.  If  it  hurts  the  individual,  it  is  actionable  broaiisc  a 
nuisance.  It  will  be  seen  in  the  books  that  oven  railroads  arc 
often  BO  called,  when  doing  damage.  If  without  charter  it 
would  be  an  actionable  nuisance,  the  charter  docs  not  <'haiigo  \i» 
nature.  But  what  is  the  difference  whether  we  call  it  a  nuis- 
ance or  not.  "Nuisances  always  arise  from  unlawful  act^. 
That  which  is  lawful  can  never  be  a  nuisance.  Therefore,  where 
the  legislature,  by  an  act  that  it  is  competent  for  it  to  enact, 
authorizes  an  act  to  be  done,  which  would  otherwise  be  a  nui- 
sance, the  act  is  made  lawful  and  is  not  a  nuisance,  so  far  as 
the  public  is  concerned,  unless  the  power  given  by  the  legisla- 
ture is  exceeded."    Wood  on  Nuisances,  Vol.  1,  p.  2,  note.    Note 
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the  words  "so  far  as  the  pnblic  is  coneemed."  Charter  doea 
not  exempt  it  from  liability  to  private  property.  A  lucid  and 
strong  case  in  this  connection  is  Trenton  Water  Power  Co.  V, 
Raff,  36  N.  J.  L.  335,  a  corporation  authorized  by  law  built  a 
bridge  across  the  Delaware  river  at  a  point  below  whee  Jacob's 
creek  enters  it.  The  plaintiff  owned  a  mill  dam  up  that  creek.  . 
The  defendant's  dam  backed  the  water  and  injured  the  plaintifFs 
dam.  The  court  held  in  an  elaborate  opinion  that  the  plaintiff 
was  entitled  to  the  natural  descent  of  the  water  and  that  the 
unobstructed  flow  was  a  part  of  his  freehold  as  much  as  the  title 
to  the  soil,  of  which  the  owner  could  not  be  deprived  without  his 
consent  or  compensation.  It  held  that,  "An  action  will  lie  to 
recover  damages  for  an  injury  to  property  in  the  execution  of 
work  under  legislative  authority,  if  the  injury  be  direct,  or  the 
work  be  done  for  the  lienefit  of  an  individual  or  corporation 
with  private  capital,  and  for  private  emolument,  even  though 
the  public  be  incidentally  benefitted  by  it.  An  act  of  the  leg- 
islature, authorizing  one  to  erect  a  dam  in  a  river  which  is  a 
public  highway,  may  he  a  justification  so  far  as  public  interests 
are  concerned,  but  will  be  no  justification  for  a  private  injury, 
caused  by  the  overflow  of  land  of  an  individual  proprietor. 
The  legislature  cannot  deprive  an  individual  of  the  advantages 
of  a  stream  of  water  in  its  natural  flow  over  his  lands,  or  cre- 
ate an  easement  in  his  lands  of  the  right  to  overflow,  wthout  pro- 
Tiding  compensation  for  the  injury."  The  court  distinctly  said 
that  such  charter  would  exempt  from  indictment  or  any  action 
for  infringing  public  right,  "but  will  be  no  justification  for  a 
private  injury  caused  by  the  overflow  of  the  land  of  an  indi- 
vidual proprietor,"  citing  many  eases.  It  is  not  an  open  ques- 
tion anywhere,  especially  in  West  Virginia,  under  our  decisions, 
that  though  a  corporation  have  a  charter  for  its  work,  yet  it  is 
liable  for  damaging  private  property.  Even  by  the  general  law 
of  Europe  and  the  common  law  of  England,  coming  with  our 
fathers  to  America,  "it  was  a  qualification  of  the  right  of  em- 
inent domain  that  compensation  should  be  made  for  property 
taken  or  sacrificed  for  public  use  and  the  American  constitu- 
tions were  intended  to  establish  this  principle  beyond  legislative 
control."  Fvmpelly  v.  Qrem  Bay  Co..  13  Wallace  166.  Our 
constitution  says  that  private  property  can  neither  he  taken  nor 
damaged  for  public  use  without  compensation.  Many  of  our  de- 
B«  w.  Va. 
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cisiom  hold  that  railroad  and  other  corporations,  though  char- 
tered, are  liable  for  damaging  private  property.  On  wliat  other 
basis  can  we  justify  such  eases  as  Mason  v.  Bridge  Co.,  17  W. 
Va.  396,  and  Spencer  v.  Railroad.  83  Id.  406,  and  Smith  v,  R. 
B.  Co.,  Id.  451,  and  many  other  cases?  The  Legislature  can- 
not, by  charter,  exempt  a  corporation  from  liability  for  dam- 
age to  private  property,  because  the  constitution  forbids  it  tn 
do  so.  In  my  judgment  this  would  be  so,  as  a  general  proposi- 
tion. If  it  be  said,  if  it  can  be  said,  that  mill  rights  are  sub- 
ject to  impairment  or  destruction  by  grant  of  right  to  improve 
navigation  for  the  reason  stated  by  myself  in  Pickens  v.  Boom 
Co.,  51  W.  Va.  445,  that  such  reservation  was  made  by  the 
statute  under  which  mill  rights  are  granted  and,  therefore.  ■ 
boom  right  would  have  precedence  over  the  mill  right,  and  in- 
jur}' to  a  mill  would  not  be  actionable;  then  I  say  that  the 
boom  act  in  section  28  saves  right  to  mill  owners  to  sue  for 
dajnages.  It  was  intended  to  give  right  of  action  to  mill  own- 
ers and  others  injured  by  the  exercise  of  the  boom  rights,  as 
we  held  in  Rogers  y.  Coal  River  Boom  «S  Driving  Co.,  39  \V. 
Va.  278.  What  other  purpose  can  we  assign  to  section  2fi  of 
the  boom  act  saying,  "That  nothing  in  this  act  shall  be  so  con- 
strued as  to  deprive  the  owners  of  any  mill  property,  or  any 
other  proprietors  on  said  river  and  branches  thereof,  from  re- 
covering damages  for  injury  to  their  property  by  saiil  corjMV 
ration"?  Notice  that  mill  owners  are  here  specifically  men- 
tioned. That  means  that  if,  without  that  section,  the  milt 
owners  could  not  sue,  they  are  placed  in  the  same  line  with 
other  proper^  owners  by  this  saving,  which  means  that  they 
may  sue  just  as  any  other  property  owner  can.  The  Ijegisla- 
ture  intended  to  ignore  the  condition  named  in  the  mill  act 
subordinating  rights  of  mill  owners  to  the  rights  of  navigation. 
It  intended  that  notwithstanding  this  the  boom  company 
should  be  liable  to  mill  owners  for  damages.  The  Tjogistaturc 
by  that  section  treated  them  as  having  rights  and  intended  to 
save  those  rights  from  damages  by  boom  companies  organized 
under  the  boom  act;  intended  to  place  them  on  the  same  plane 
and  with  the  same  right  as  other  riparian  owners,  because  it 
specially  mentioned  them  along  with  other  property  owners  and 
accorded  them  the  same  right  of  suit.  In  my  judgment  this  is 
too  plain  to  admit  of  controversy.  I  discuss  this  matter  in 
6«  VI.  Va. 
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Pichena  v.  Bo<m.  Co.,  51  W.  Va.  pp.  454-5.  If  there  be  a  dam- 
age to  mill  or  other  property  I  think  it  exists  jwlthout  the  ele- 
ment of  negligence  on  the  part  of  the  boom  company  under  the 
paramount  force  of  our  conetitution  eaving  private  property 
from  damage  for  public  use  without  compeusatioa.  Is  the 
party  damaged?     That  it  the  test, 

Tlie  statute  of  limitation  of  five  years  is  pleaded  in  thia  case. 
This  suit  was  brought  to  recover  damages  from  Slst  December, 
1899,  to  2lBt  December,  1904,  five  years  immediately  preceding 
the  institution  of  the  suit.  The  contention  on  the  side  of  that 
pica  IB,  that  a«  the  boom  had  been  constructed  long  prior  to  Slat 
Dceemhcr,  1899,  the  statute  began  to  run  from  the  date  of  the 
construction  of  the  boom  and  thus  recovery  is  barred.  Upon 
principles  stated  in  Rogers  v.  Boom  Co.,  39  W.  Va.  273,  and 
J'ickena  v.  Boom  Co.,  51  Id.  445,  thia  plea  is  inadmissible.  Its 
theory  is  that  the  boom  is  a  structure  of  permanence  and  that 
any  damage  from  it  is  permanent  and  the  right  of  suit  is  for 
paat  and  prospective  damage,  and  but  one  suit  can  be  main- 
tflined,  and  that  tlitre  must  be  recovery  once  for  all.  Our 
liolding  in  Piriiem  v.  Boom  Co.  and  Rogers  v.  Boom  Co.  that 
the  damages  are  continuous  and  recurrent,  and  repeated  suits 
may  he  niaintainc<l  as  damage  goes  on,  is  assailed  and  we  are 
aBko<l  to  overrule  those  former  cases  in  this  respect,  because  un- 
sound. But  we  think  that  holding  is  supported  by  much  au- 
thority in  this  and  other  states.  Hargrare  v,  Kimberly,  26  W, 
Va.  787;  Ifn/f.*  v.  R.  R.  Co.  39  Id.  196;  Henry  \.  Railroad, 
40  Id.  2:U;  Eds  v.  Railroad.  49  Id.  65:  Rogers  \_.  Boom  Co.. 
39  /(/.  273.  We  cite  authority  from  other  states.  Prentiss  v. 
Wooii,  laS  Xfass.  486;  Baldtcin  v.  Caulnns,  10  Wendell 
165;  Chicago  £•€.  Co.  v.  Andrefsen.  62  Xeb.  456;  Omaha  d-c. 
Co.  V.  Sianden.  22  Id.  343;  Miller  v.  Eeoiucl-  R.  Co..  63  Iowa 
«S0;  .•;(.  /,.  R.  Co.  V.  Hiijgs,  {.Krk.)  20  Am.  St.  R.  1T4;  lUmp- 
strd  V.  C.ir«/i7/,  46  Minn.  118;  -V.  Y.  A-c  R.  Co.  t.  Eamlrt 
;/iij/  Co..  149  Ind.  344:  Chinigo  rfr.  Co.  v.  Emmtrt.  73  X. 
W.  r>40.  In  Ridhy  r.  Railnxid.  118  X.  C.  p.  998.  the  rule  is 
pt-itrtl  thus;  "Tho  right  to  recover  prospective  as  well  as  exist- 
ing daniag<<s  in  an  action  dep»'nds  us'ually  upon  the  answer  to 
tlie  ti>st  ipic^tion.  whether  the  whole  injury  results  from  the 
original  tortious  act  or  fr^m  the  wronjrfnl  continuance  of  the 
^Iato  of  facts  pn-diuttl  by  these  acts,"  litinj:  Troy  v.  Chesshirt 
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R.  Co.,  3  Foster  83.  In  St.  L.  B.  Co.  y.  Biggs,  20  Am.  St.  E. 
176,  is  a  well  considered  note  npon  this  subject.  "The  author- 
ities agree  that  when  the  original  act  creating  a  nuisance  to 
land  is  permanent  in  its  nature,  and  is  at  once  productive  of  all 
the  damage  which  can  ever  result  from  it,  and  at  once  destroys 
the  estate  for  all  practical  purposes,  go  that  when  the  act  is 
completed  all  the  damage  that  can  be  effected  thereby  is  con- 
summated, the  entire  damages  must  be  recovered  in  oue  action, 
and  the  statute  of  limitations  begins  to  mn  against  the  cause 
of  action  from  the  time  of  the  complete  erection  of  the  nui- 
sance."  >Iany  caees  are  cited.  We  cannot  say  in  this  case 
that  all  damages  came  at  once,  but  they  came  and  incrca6e<l  aa 
time  progressed.  The  cause  continued  operative  and  working 
damage,  in  all  probability  and  as  the  evidence  tends  to  show, 
increasing  damage  from  increasing  time.  The  defect  of  power  in 
the  mill  preventing  its  full  grinding  capacity  year  after  year, 
and  growing,  the  damage  continuing.  In  Culver  v.  Chicago  R. 
Co.,  38  llo.  App.  130,  it  is  said  that  the  statute  does  not  begin 
to  run  for  flowage  of  land  until  it  occurs,  although  it  may  have 
been  growing  and  working  for  a  length  of  time  beyond  the  pe- 
riod of  limitation.  We  cannot  say  that  Picken's  damage  started 
with  tlie  construction  of  this  boom.  It  was:  miles  below,  and 
we  know  from  our  own  knowledge  of  the  action  of  streams,  and 
under  the  evidence,  that  it  took  time  to  deposit  such  great 
amount  of  sand  through  miles  of  the  river  to  work  harm  to 
Pickens.  As  time  went  on  the  damage  went  on  and  increased. 
We  do  not  test  the  matter  only  by  the  permanent  or  imperma- 
nent character  of  the  structure,  but  by  the  damapt'.  Does  it 
all  occur  at  once  or  come  occasionally  or  aa  time  goes  on?  If 
the  structure  is  temporary',  the  damage  is  not  regarded  as  per- 
manent; but  though  the  atructure  is  to  stand  forever,  yet  if 
the  harm  comes  occasionally  or  grows,  the  damage  is  rwur- 
rent  and  recovery  is  not  limited  to  one  action,  as  the  penna- 
nent  bridge  in  Eels  v.  Railroad,  49  W.  Ya.  65.  But  why  sliould 
we  fnrther  discuss  or  refer  to  these  authorities  when  our  for- 
mer decisions  have  settled  this  matter? 

For  use  I  cite  cases  illustrating  permanent  damages.  Vir- 
ginia not  Springs  v.  McCray.  6  R.  E.  217;  Girin  V.  Railroad. 
46  W.  Va.  151 :  Smith  v.  Rnihoad,  23  Id.  451 :  Bnltrell  v.  nail- 
road,  34  Id.  237. 

6«  W.  Va. 
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We  have  esamined  the  infitructionB  and  we  find  no  error 
therein,  or  in  evidence  admitted.  It  ia  useless,  as  the  case  is 
not  to  be  remanded,  to  discuss  these  matters.  The  discussion  of 
the  principles  above  stated  in  the  former  decieionB  apply  to  this. 

Former  decisions  above  given  rule  this  case  and  require  us  to 
affirm  the  judgment.  ^ 

Affirmed. 

Williams,  Judge,  (dissenting)  : 

I  cannot  concur  in  the  conclusion  reached  by  my  associates. 
The  decision  involves  a  principle  of  vital  importance  to  every 
public  service  corporation  in  tlie  state;  and,  I  think,  misapplies 
it.  The  opinion,  in  effect,  holds  that  a  boom  company,  with- 
out negligence  in  the  conatructioB,  maintenance  or  operation  of 
its  boom,  is  nevertheless  liable  to  repeated  actions  for  damage 
on  account  of  an  unavoidable  injury  to  a  mill  owner,  which  is 
tlie  natural  result  of  the  lawful  operation  of  ita  boom,  notwith- 
standing the  injury  la  continuous  and  permanent.  It  affects 
railroads,  pipe  lines  and  all  improvement  companies  exercising 
the  right  of  eminent  domain,  and  may  rise  up  some  day,  like 
the  ghost  of  Banquo,  to  plague  ua.  If  this  decision  is  right, 
boom  companies  will  have  a  precarious  and  fretful  existence 
in  this  state.  Because  if  they  are  liable  in  repeated  actions  for 
unavoidable  injury  resulting  from  a  continuation  of  the  same 
cause,  as  if  for  maintaining  a  private  nuisance,  they  are  liable 
to  bo  compelled  by  suit  to  abate  the  nnisance,  which  may  mean 
a  renioval  of  their  booms. 

It  is  not  shown  in  this  case  that  the  Boom  C<Hnpany  was  Di- 
ligent in  any  particular,  either  in  the  constmctioa,  or  opera- 
tion of  ita  boom.  It,  therefore,  can  not  be  held  liable  on  the 
ground  of  nwrlipence.  Then,  if  it  ie  not  negligent,  how  can 
it  be  said  to  ho  maintaining  a  private  nuisance,  when  the  iojary 
to  Pi*'ki'us'  miU  is  unavoidable  and  the  Boom  Company  is  occu- 
pviuj  tho  river  bv  virtue  of  the  ri^ht  of  eminent  domain  con- 
forn^l  hy  its  ohartor?  I  oonff^s  my  inability  to  eee  it  in  this 
Iii;!it.  It  is  tnic  the  Ixn^ks  s^x-ak  of  a  thing  which  causes  in- 
jury til  tho  iir>»]ierty  of  another  as  a  nuisance.  But  I  am  now 
«l;s.«ssini:  an  al»at)iMo  nnisyince.  one  that  gives  the  injured 
party  a  jvTiviUiil  risrlit  of  action  for  a  continuation  of  one  and 
tl-.i'  samo  lai;?*'. 
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The  injury  to  rickena'  mill  was  not  teeurrent,  iulerinittent 
and  traceable  to  diBtinct  caueee;  but  was  due  to  a  gradual  ac- 
cumulation of  saiiil  in  the  river  below  hie  natural  water-fall. 
Hie  own  teetimooy  is  as  follows:  "Q.  When  did  the  water 
commence  backing  on  you?  A.  Ever  since  they  commenced 
the  operation  of  the  boom."  In  other  parts  of  his  testimony  be 
aaj-s  the  backing  of  the  water  kept  on  gradually  increasing. 
He  further  says  that  the  boom  was  completed  "along  about  1890, 
1891  or  1892,"  This  shows  when  he  received  the  injury  and 
the  nature  of  the  injury;  it  was  increasing,  continuous  and 
permanent.  His  right  of  action  accrued  when  be  was  injured. 
That  was  in  1893  at  moat.  But  he  did  not  bring  this  action 
until  December  21,  190i;  and  not  having  brought  his  action 
until  more  than  five  years  after  he  had  a  right  to  bring  it,  he 
is  barred  by  the  statute  of  limitations. 

I  do  not  deny  that  Pickens  at  one  time  bad  a  right  of  action 
for  injury  to  his  mill,  or  even  to  his  natural  water-fall  if  he 
liad  not  had  a  mill.  There  ia  abundant  authority  for  this.  He 
owned  the  fee  in  the  bed  of  the  river  and  was  entitled 
to  the  flow  of  the  water  as  nature  had  provided.  This  was  a 
property  right  guaranteed  to  him  by  the  Constitution,  which  the 
legislature  could,  at  no  time,  have  taken  from  him  without 
just  compensation,  and  which,  since  the  Constitution  of  1872, 
it  could  not  so  much  as  injure  without  com|>en8ation.  Still 
his  property  was  liable  to  be  taken  absolutely,  or  to  be  injured 
by  the  Boom  Company  by  its  right  of  eminent  domain  conferred 
upon  it  by  the  law  and  ita  chatter.  In  either  event,  however, 
Pickens  was  entitled  to  compensation ;  in  the  one  case,  by  meana 
of  condemnation  proceedings;  in  the  other  case  by  an  action 
for  damages.  His  right  to  sue  for  injury  is  expressly  saved 
to  him  by  section  88  of  the  Boom  Act;  but  he  had  the  right 
under  the  Constitution,  independent  of  this  reservation.  It 
has  been  expressly  decided  by  this  Court  in  cascH  involving  in- 
jury to  a  land  owner  by  the  changing  of  the  grade  line  of  a 
street.  In  these  cases  there  was  no  statute  conferring,  or  even 
reserving,  a  right  to  sue  for  injury,  and  the  Court  held  that  the 
party  injured  could  sue  by  virtue  of  the  constitutional  rigjit. 
Johnson  V.  Parkershurg.  16  W.  Va.  40S ;  ITutrhinson  v.  Parkers- 
burg,  25  Id.  226;  Blair  v.  Charleston,  43  Id.  62;  Crenshaw  v.' 
The  Slate  Riier  Co.,  6  Rand.  S45. 

66   W.   V«. 
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Pickens  and  the  Boom  Company  have  mutual  rights  in  the 
river;  and  each  is  bound  to  respect  the  rights  of  the  other. 
The  Boom  Company  can  not  injure  Pickens'  water  power  with- 
out responding  in  damages;  neither  should  Pickens  perpetually 
harass  the  Boom  Company  by  repeated  actions,  as  if  it  were 
maintaining  an  unlawful  nuisance,  when  the  proof  shows  that 
the  injury  was  the  natural  result  of  tlie  lawful  exercise  of  a  law- 
ful right.  In  order  to  avoid  the  effect  of  the  statute  of  limita- 
tions the  Boom  Company  must  be  guilty  of  maintaining  a  pri- 
vate, abatable  nuisance;  and  in  order  to  constitute  the  injury 
complained  of  a  nuisance  it  must  result  from  negligence  either 
in  the  construction,  or  in  the  operation.  There  was  no  at- 
tempt in  this  case  to  prove  negligence.  Consequently,  the 
principle  of  law  governing  in  cases  of  abatable  nuisances  has  no 
application  to  the  case.  I  know  of  no  decisions  by  this  Court, 
except  the  case  of  Pickens  v.  Boom  Comimny,  twice  brought  to 
this  Court  upon  writs  of  error,  and  reported  in  51  W,  Va,  445 
and  58  W.  Va.  11,  which  decide  that,  because  injury  results,  an 
abatable  nuisance  is  to  be  inferred;  nor  have  I  been  able  to 
find  any  other  authority  for  such  doctrine  in  tlie  decisions  by 
the  courts  of  England,  or  of  this  country.  I  do  not  know  what 
facts  were  proven  in  the  former  action  by  Pickens  against  the 
Boom  Company,  51  W.  Va.,  because  the  record  of  that  suit  is 
not  in  evidence  in  this.  It  appears,  howeverj  from  a  readinp 
of  the  opinion  that  the  boom  was  hchl  to  be  a  private  nuisance, 
from  the  mere  fact  of  injury  to  Pickens*  mill,  and  not  on  ac- 
count of  actual  negligence  in  the  construction,  or  operation  of 
the  boom,  I  hold  this  is  not  law.  Injury  often  results  from 
the  doing  of  a  lawful  thing  in  a  skillful  manner;  in  such  case 
liability  exists,  but  not  for  repeated  actions,  as  if  the  thing 
were  an  abatable  nuisance.  This  Court,  in  the  9th  point  of 
the  syllabus,  in  Hargrares  v.  Ktmberli/,  26  W,  Va.  TS7,  follow- 
ing Smith  V.  Pt.  P.  tC-  0.  E.  R.  Co.,  23  W.  Va.  451.  stitcs  the 
rule  of  law  which.  I  think,  is  applicable  to  this  present  case 
as  follows,  viz:  "Where  the  cause  of  the  injurv  is  in  its  na- 
ture permanent,  and  a  recovery  for  such  injury  wouhl  confer 
a  license  on  the  defendant  (o  continue  the  cause,  the  entire  dam- 
age may  he  recovered  in  a  sinjrie  action ;  but  where  the  cause  of 
the  injun-  is  in  the  nature  of  a  nuisance  and  not  permanent  in 
its  character  but  of  such  a  character  that  it  may  be  supposeil, 
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that  the  defendant  would  remove  it  rather  than  suffer  at  once  the 
entire  damage,  which  it  might  inflict  if  permanent,  then  the 
entire  damage  cannot  be  recovered  in  a  single  action;  but  ao 
tionB  may  be  maintained  from  time  to  time,  as  long  as  the  cauBe 
of  the  injury  continues." 

It  is  again  stated  in  these  ca^es  to  be  law,  viz :  Taylor  v.  Bail- 
road  Co.,  {Point  2  of  the  Syllabus)  33  W.  Va.  39;  WatU  v. 
Bailroad  Co.,  39  W.  Va.  197,  and-ffertry  v.  RoAlroad  Co.,  40  W. 
Va.  234.  This  last  was  a  case  of  injury  from  overflow  of  land 
reeulting  from  negligent  construction  of  an  embankment, 
(mark  the  word  negligent),  and  the  Court,  in  its  opinion,  pre- 
pared by  Branson,  Judge,  on  page  242  saya:  "Where  the 
nuisance  is  permanent,  so  that  it  wilt  continue  unless  labor  be 
applied  to  change  it,  and  it  necessarily  injures  the  plaintiff, 
there  must  be  a  recovery  in  one  suit  for  all  damage,  and  none 
other  can  be  afterwards  brought,  and  recovery  of  damages  will 
give  the  defendant  right  to  continue  his  nuisance  without  fur- 
ther claim  from  the  individual ;  but,  where  it  is  otherwise,  there 
can  not  he  recovery  for  future  damages,  but  only  from  time 
to  time  as  they  occur,  and  one  recovery  does  not  justify  the  per- 
petuation of  the  nuisance,  but  there  may  be  recovery  after  re- 
covery, as  long  as  continued." 

Xo  authority,  other  than  the  Pickens  Case,  51  W,  Va.  and  58 
W.  Va.,  so  far  as  I  can  find,  holds  that  the  injured  party  has 
a  perpetual  right  of  action  for  the  same  continuing  cause  of 
injury,  unless  the  act  causing  it  is  done  without  lawful  right, 
or  unless  the  injury  is  the  result  of  negligence.  Negligence 
will  make  the  act  wrongful  and  constitute  it  a  perpetual  nui- 
sance for  which  repeated  actions  will  lie,  as  well  aa  the  right  to 
liave  it  abated.  But  if  the  act  is  lawful  and  the  injury  results 
from  work  skillfully  done,  the  injured  party  has  but  one  right 
of  action,  and  he  must  bring  his  suit  within  five  years  from  the 
time  of  injury,  or  be  forever  barred.  If  Pickens  had  sued  with- 
in five  years  from  the  commencement  of  his  injury,  he  could 
have  recovered  entire  damages;  but  having  failed  to  sue  in  time 
the  statute  cuts  off  his  remedy,  and  the  Boom  Company  is  en- 
titled to  maintain  the  cause  of  injury  unmolested. 

A  correct  answer  to  the  two  following  questions  will  deter- 
mine whether  the  foregoing  principle  should  iie  applied  in  this 
case,  YJz:  (1)  What  is  the  cause  of  plaintifTs  injury?  and 
66  w.  v«. 
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(2)  When  did  it  occur?  It  was  caused  by  the  boom  and 
piers  checking  the  natural  flov  of  the  water  thereby  causing 
a  deposit  of  sand  on  the  bed  of  the  river  in  such  manner  as 
to  back  the  water  up  against  Pickens'  water-fall,  thus  dimin- 
ishing the  water  power.  Mr,  Pick^s  says  that  the  sand  be- 
gan to  deposit  as  soon  as  the  boom  was  completed,  and  that 
it  grew  worse  all  the  time.  This  proves  that  the  injury  was 
not  intermittent,  occasiodal  or  recurrent.  It  was  not  due  to 
different  causes,  or  to  repetitions  of  the  same  cause;  the  injury 
was  continuous,  unbroken  and  without  intermission,  resulting 
from  a  continuous  and  abiding  cause  which,  instead  of  ceasing 
at  times  to  exist,  was  all  the  time  increasing.  The  first  cause 
of  injury  was  sand  deposit;  and  the  cause  of  the  injury  for 
which  Pickens  now  sues  is  the  sand  deposited  in  1892  or  1893 
plus  subsequent  additions  of  more  sand.  It  will  not  do  to  say 
that,  because  sand  is  of  a  shifting  nature  when  acted  on  by 
running  water,  the  injury  is  intermittent.  When  the  flow  of  wa- 
ter is  chedced  it  prevents  the  sand  from  shifting,  and  holds  it  in 
place.  Therefore,  the  sand  deposit  is  as  permanent  and  contin- 
uous as  the  boom  that  caused  it;  and  the  boom  is  as  much  a  per- 
manent structure,  in  contemplation  of  law,  as  a  house,  a  paved 
street  or  a  railroad ;  ndne  of  which  are  permanent  in  a  literal 
sense.  Roofs  of  houses  and  ties  in  railroads  will  decay  and 
rot  away,  and  if  not  replaced  will  render  the  house  and  rail- 
road uninhabitable  and  unusable.  It  is  a  matter  of  common 
knowledge  that  constant  use  will,  in  a  few  decades,  wear  away 
brick  and  even  granite  pavements.  What  the  law  means  by  the 
word  "permanent"  in  this  connection  Is  something  continuing, 
not  to  be  presently  removed,  or  discontinued.  A  board"walk 
has  been  judicially  held  a  permanent  thing;  and  so  has  an  in- 
jury resulting  from  the  erection  of  a  dam  under  a  twenty 
year  lease.  CU;/  of  Lowell  v.  French,  GO  Mass.  223  (6  Cush.) ; 
Cleveland  A-c.  Rij.  Co.  v.  King,  23  Iml.  App  573  (55  N.  E.  875) ; 
Street  Sg.  Co.  v.  Pa^ne,  192  111.  239;  Basseli  v.  Johnson.  2  N". 
J.  L.  154. 

The  boom  was  "substantially"  built,  with  piers  constructed  of 
logs  forming  a  rectangular  pen,  bolted  together  and  filled  with 
stone  to  give  them  weight  and  prevent  their  washing  away. 
These  rested  on  the  bottom  of  the  river,  and  furniaheil  the 
moorings  for  the  boom  lops.     This,  from  its  very  nature,  ia  a 
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permanent  Btructure,  within  the  legal  meaning  o(  the  word. 
But  if  its  permanency  depends  upon  the  leugth  of  time  that 
the  Bo<Ha  Company  may  have  the  right  to  maintain  it,  it  may 
be  ae  permanent  as  the  stream  in  which  it  is  located.  The 
boom  may  be  need  to  catch  other  floatable  material  besides  logs. 
It  is  not  known,  and,  therefore,  can  not  be  said  that  it  may  not 
be  BO  used  after  all  the  timber  in  the  basin  of  Coal  River  has 
been  cut  and  marketed,  even  if  this  should  ever  happea;  nor 
can  it  be  said  that  by  the  time  all  the  timber  now  accessible  to 
the  river  is  floated  down  the  stream,  nature  may  not  have  re- 
forested the  land  with  a  new  growth  of  merchantable  timber. 
Consequently,  viewing  it  either  from  its  inherent  character,  or 
from  the  length  of  time  it  may  be  weed,  it  is  a  "permanent" 
atmctuTe. 

Prom  the  nncontroverted  facts  in  the  case  I  deduce  the  fol- 
lowing conclusionB,  viz:  (1)  that  the  injury  is  the  natural  and 
unavoidable  result  of  the  doing  of  a  lawful  thing  in  a  atUlful 
manner;  (S)  that,  from  both  the  testimony  of  Mr.  Pickens 
and  from  the  very  nature  of  the  injury,  it  is  coexistent  with  the 
thing  that  caused  it;  (3)  that  the  injury  is  necexsary  to  the 
enjoyment  of  the  Boom  Company's  franchise,  and  is  tlierefore 
an  injury  lawfully  inflicted  and  givea  a  right,  or  license,  to  the 
Boom  Company  to  maintain  the  cause  of  injury.  Xow,  apply 
the  well  settled  law,  and  what  is  the  result?  It  is  that  Pickens 
can  sue  bull  once,  and  haa  a  right  to  recover  entire  damafres, 
past  and  prospective,  but  he  must  sue  within  five  years  from 
the  commencement  of  his  injury,  to-wit,  not  later  tlian  1808,  or 
be  barred  of  his  right. 

Whether,  or  not,  Pickens  in  some  former  suit  may  have  been 
denied  a  recovery  for  entire  damage!),  by  a  mistake  of  the  court 
in  failing  to  apply  the  correct  principle,  is  not  a  justifiable  argu- 
ment to  support  a  repetition  of  the  error.  The  court  is  not  in 
conscience  bound  by  ita  own  mistakes  as  if  its  decisions  were 
in  the  nature  of  contracts  to  whirh  it  is  a  party.  The  ablest 
jurists  are  not  infallible,  and  past  experience  and  observation 
teach  ns  that  all  courts  sometimes  make  mistakes.  But  as  soon 
as  a  mistake  is  discovered  by  a  court  it  should  not  hesitate  to 
correct  it  upon  first  opportunity,  and  in  a  manner  to  work  aa 
little  hardship  as  possible.  A  court's  decision  is  not  law;  it  is 
(Ally  evidence  of  the  law.     And  if  a  decision  is  erroneous  it  is 
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not  even  good  evidence  of  law.  There  Ib  no  c<Hitractual  rela- 
tion between  Pickens  and  the  Boom  Company  involved  in  this 
action,  dependent  upon  any  former  decision  of  this  Conrt. 
Therefore,  there  is  no  justification  for  following  any  former  de- 
cision, if  thought  to  be  erroneous.  Falconer  v.  Sitnmom,  51 
W.  Va.  173;  Douglas  v.  Pike  Cmmty,  101  U.  S.  677;  Henry 
V.  flanfc,  5  Hill  535;  Paul-  v.  Dwvis,  100  Ind.  422;  Lewie  v. 
Symmes,  61  Ohio  St.  471;  Thompson  v.  Eenry,  153  Ind.  56; 
Boy  V.  Oaa  Co..  138  Pa.  St.  576;  Alferitz  v.  Borgwardt,  126 
CaJ.  201;  Allen  v.  Allen,  16  L.  B.  A.  (Cal.)  446;  Elliton  v. 
RaUfoad  Co.,  87  Ga.  691.  This  rule  is  ably  diacuseed  by 
Brannon,  Judge,  in  Falconer  v.  Simmons,  supra,  and  by  Pof- 
FBNBABQER,  Judge,  in  Earhert  v.  Railroad  Co.,  50  W,  Va.  253. 

The  doctrine  of  stare  decisis  should  not  be  invoked  to  sus- 
tain erroneous  decisions,  especially  where  rights  of  properly 
will  not  be  affected  by  overruling  them.  It  is  not  a  sacred  and 
unassailable  doctrine.  It  is  only  an  argument,  and  it  is  the 
least  forceful  of  all  arguments.  It  has  been  disregarded  by 
this  Court,  as  well  as  by  all  others,  in  numerous  instances;  by 
this  Court  in  Town  of  Weston  v.  Balsion,  48  W.  Va.  158; 
State  V.  McEldowney,  55  W.  Va.  1;  Pennington  v.  Gitlaspie, 
63  W.  Va.  541;  Catzen  v.  Belcher;  64  W.  Va.,  314  (61  S.  E. 
930) ;  and  in  many  other  cases  to  which  I  need  not  refer. 

As  a  question  of  abstract  justice,  which  would  result  in  the 
greater  injury,  to  deny  Pickens  recovery  in  this  action  because 
he  vaa  not  allowed  to  recover  entire  damages  in  a  former  suit ; 
or  to  permit  a  recovery  in  this  action,  and  thereby  approve  the 
case  of  Pickens  v.  Boom  Company,  51  W,  Va.  445,  and  confer 
on  Pickens  the  right  either  to  sue  the  Boom  Company  every 
month  in  the  j'ear  for  damages,  or  compel  it  to  remove  its 
boom  in  order  to  abate  the  so-called  nuisance?  The  question 
answers  itself,  and  serves  to  show  the  utter  futility  of  trying  to 
administer  justice  without  a  strict  adherence  to  correct  legal 
principles.  The  law  is  the  embodiment  of  man's  accumulated 
wisdom  during  the  ages,  which  has  been  preserved  and  trans- 
mitted to  us  through  the  centuries  of  the  past.  It  is  founded 
upon  the  experience  of  mankind  throughout  the  historical  past ; 
yea,  it  is  even  supposed  to  have  its  beginning  in  a  time  wherein 
man  made  no  record  of  passing  events,  a  time  whereto  his  mem- 
orj-  runneth  not ;  and  the  rules  and  principles,  thus  established 
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as  a  guide  to  bis  coodiict  in  his  social  relations  and  duties  to 
his  fellow  man,  are  safer  guides  than  the  conecience  of  the  best 
and  wisest  judge. 

I  do  not  think  the  authorities  cited  in  the  majority  opinion 
sustain  the  conclusion.  Wattg  v.  Railroad  Co.,  39  W.  Va.  196, 
certainly  does  not.  That  vas  injury  from  negligence.  Point 
7  of  tiie  syllabus  states  in  terms,  better  than  I  can  employ,  the 
very  rule  for  which  I  contend.  State  v.  Elk  Island  Boom  Co., 
41  W.  Va.  796,  was  an  indictment  for  obetrueting  the  passage 
of  fish,  and  the  injury  there  oomplained  of  could  have  been 
avoided. 

I  think  the  law  quoted  from  Wood  on  Xuisance  is  good.  But 
it  does  not  apply  to  the  present  case,  because  the  legislature 
has  authorized  the  act  complained  of  to  be  done  by  the  Boom 
Company,  and,  unless  the  act  is  done  negligently,  it  can  no 
more  be  a  private  than  a  public  nuisance. 

The  New  Jersey  case,  Trenton  Water  Power  Co.  t.  Raff,  36 
Tf.  J,  L.  335,  on  which  so  much  reliance  is  placed  does  not 
decide  the  point  for  which  I  contend.  It  is  true  that  was  a 
second  suit  for  the  same  cause  of  injury,  the  maintenance  of  a 
dam  causing  overflow  of  plaintiff's  land.  But  it  does  not  ap- 
pear  that  defendant  pleaded  a  former  recovery,  or  the  statute 
of  limitations,  in  bar  of  plaintiff's  action,  and  this  question  is 
not  discussed  in  the  opinion.  The  question  there  decided  is, 
that,  although  an  act  be  done  under  authority  of  legislative  en- 
actment, if  injury  result  there  is  liabili^.  This  I  do  not  deny. 
But,  if  the  act  be  skillfully  done,  must  the  defendant  be  liable, 
as  was  held  in  PicJcens  v.  Boom  Company,  51  W.  Va.,  perpetu- 
ally, and  for  punitive  damages,  as  if  it  were  maintaining  an 
abatable  private  nuisance?  I  cannot  think  so.  There  were 
only  two  wa3'e  in  which  to  abate  the  injury,  (1)  remove  the 
boom  and  piers,  or  (2)  remove  the  Band  as  it  accumulated,  and 
to  require  the  latter  would  be  to  make  the  Boom  Company  a 
trespasser. 

Taylor  v.  Railroad  Co.,  33  W.  Va.  39,  allowed  a  recovery  for 
injury  occasioned  by  the  building  of  a  bridge  across  a  stream 
in  such  a  way  as  to  obstruct  the  natural  flow  of  water  in  case 
of  a  freshet  That  was  for  negligence.  See  point  2  of  syl- 
labus, and  also  opinion  by  Brannon,  Judge,  on  page  47. 

£efe  V.  RaOwaij  Co..  49  W.  Va.  65,  is  in  perfect  harmony 
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with  my  contentioo.  In  that  case  the  injury  was  occasional 
and  intermittent;  while  in  the  present  case  it  is  contiuuous  asd 
permanent.  I  need  only  quote  from  the  opinion  to  show  its 
distinction :  "The  question  is  whether  the  injury  of  the  plain- 
tiff in  this  case,  if  any  exists,  is  one  known  in  the  law  as  a  per- 
manent injury,  requiring  the  action  to  be  brought  from  the 
first  instance  of  damage,  within  five  years  thereafter;  or  is  that 
injury  Buch  as  is  known  in  law  as  recurring,  intermittent  and 
continuous?  In  the  one  case  the  action  is  barred;  in  the  other 
it  18  not.  If  the  injury  is,  in  legal  aspect,  of  the  latter  charac- 
ter, though  "the  bridge  was  erected  in  1870  and  remained  un- 
changed, and  though  the  first  dietinguishable  item  of  damage 
from  it  was  shortly  thereafter,  yet  the  plaintiff  could  disregard 
it,  and  wait  silent  until  the  occurrence  of  another  item  of  dam- 
age from  freshet  happening  afterwards,  and  sue  for  damage  to 
her  lot  from  that  occurrence,  and  other  items  of  damage,  within 
five  years  from  their  happening.  We  are  of  the  opinion  that  the 
injury,  if  any,  is  to  be  classified  as  intermittent,  not  permanent. 
The  mere  building  of  the  bridge  did  not  cause  any  injury  to  the 
plaintiff.  She  could  not  sue  for  that  alone.  She  could  not 
sue  until  high  water  came  and  its  force  was,  by  reason  of  that 
bridge,  thrown  against  her  lot,  and  she  received  damage  there- 
from. That  damage  would  be  occasional  as  freshets  might 
come,  recurring,  intermittent,  one  freshet  doing  some  damage, 
anotlier  doing  additional  or  greater  damage." 

Of  course,  no  action  will  He  in  any  case  until  injury  happens. 
But  in  the  present  ease  the  sand  in  Coal  Biver  neyer  ceased  to 
interfere  with  Pickens'  wat«r  power.  The  sand,  first  deposited. 
remained,  and  more  sand  accumulated.  There  was  not  a  mo- 
ment of  time  after  the  injury  first  began  when  it  could  be 
said  that  Pickens  was  not  sustaining  injury  from  the  same 
continuing  cause. 

PretUisx  Y.  \Yood,  l-IS  Mass.  486,  was  a  case  between  private 
persons.  In  this  ease  B's  dam  injured  A's  mill.  The  court 
held  it  was  done  "without  right"'  nnd  that  it  was  a  private  nui- 
sance. But  the  defendant's  boom  is  in  Coal  River  by  right. 
Tt  had  a  right  to  injure,  but  was  liable  to  make  compensation. 
This  takes  from  it  the  character  of  a  nuisance,  and  it  is  liable 
to  respond  only  once,  and  within  five  years  from  the  beginning 
of  the  injury. 
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-  Baldwin  v.  Caikine,  10  Wend.  167,  was  a  case  also  between 
^  prirate  individDals.  Baldwin  Iiad  erected  a  dam  acrosB  Seneca 
river  for  bis  own  .benefit,  onder  authority  of  an  act  of  the  leg- 
islatore,  and  had  overflowed  the  land  of  another.  The  court 
held  that  damages  could  not  be  recovered  for  more  than  six 
years  prior  to  the  action,  although  the  injury  had  continued  for 
a  mach  longer  time.  The  court  further  held  that  the  plaintiff 
was  not  entitled  to  recover  entire  damages  and  that  the  meas- 
nre  of  the  damage  was  the  value  of  the  use  of  the  land  for  six 
years  prior  to  the  bringing  of  the  suit  The  court  refusing  en- 
tire damages  on  the  groond  that  the  defendant  had  a  right  to 
elect  to  reduce  the  height  of  hia  dam  rather  than  pay  entire 
dunages.  The  distinction  between  the  rights  of  a  private  indi- 
vidual and  the  rights  of  a  boom  company  invested  with  the 
power  of  eminent  domain,  must  be  kept  in  view. 

Chicago  4cc.  R.  R.  Co.  Andreeaen,  68  Neb.  456,  was  a  case 
of  injury  on  account  of  an  "insufficient  culvert,"  which  of 
course  involved  negligence. 

Omaha  dc  R.  B.  Co.  v.  Slanders,  28  Neb.,  was  s  case  of  neg- 
ligent construction  of  a  bridge  causing  injury  to  land  by  over- 
flow. The  court  held,  that  damages  were  recoverable  only  for 
past  injury,  and  that  one  recovery  did  not  bar  another.  But 
the  opioicoi  is  based  expressly  on  the  ground  of  negligent  con- 
struction, thereby  constituting  a  perpetual  nuisance. 

Miller  V.  B.  B.  Co.,  63  Iowa  680,  was  also  a  case  of  negli- 
gence. The  ditch  causing  the  injury  was  "wrongfully  dug." 
says  the  court.  This,  of  course,  ciHistituted  it  an  abatable  nui- 
sance. 

St.  L.'&c.  B.  R.  Co.  V.  Biggs  (Ark.),  80  Am.  St  Rep.  174, 
is  directly  in  favor  of  my  contention.  Point  1  of  syllabus  reaila 
as  follows:  "When  a  nuisance  is  of  a  permanent  character, 
and  its  construction  and  continuance  are  necoxsarily  an  injury, 
the  damage  is  original,  and  may  be  at  once  compensated.  In 
Euch  case,  the  statute  of  limitations  begins  to  run  upon  the  con- 
fftmction  of  the  nuisance." 

This  is  the  principle  which  should  be  applied  in  the  present 
case.  Pickens  knew  that  as  long  as  the  water  continued  to 
flow  in  Coal  river,  and  as  long  as  defendant's  boom  remained 
in  the  stream,  his  injury  would  "necessarily  continue."  He 
could  not  help  knowing  this  from  the  beginning.  He  also  knew 
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that  defendant  could  not  abate  the  injury  without  either  remoT- 
iag  its  boom  or  entering  upon  his  land  and  removing  the  sand. 
The  latter  method  of  abatement,  if  not  impossible  of  perform- 
ance, would  at  least  make  the  Boom  Company  a  treapaaser. 

I  have  examined  the  other  cases  cited  in  the  majority  opin- 
ion, and,  in  my  view,  they  do  not  sustain  the  conclusion.  Where 
they  hold  that  the  statute  of  limitations  does  not  apply,  it  ia 
BO  held  either  on  the  ground  of  negligent  construction,  or  mi 
the  ground  that  the  injury  did  not  occur  at  the  time  the  act 
complained  of  was  done;  some  of  them  so  hold  on  both  grounds 
combined. 

The  ease  of  Virginia  Hot  Springs  Co.  v.  McCray,  56  S.  E. 
216.  I  think  is  direct  authority  in  support  of  my  view.  The 
first  point  of  the  syllabus  reads:  "An  injury  resulting  from 
a  permanent  nuisance  must  be  sued  for  in  one  action,  and  lim- 
itations begin  to  run  from  the  time  of  the  erection  of  the 
nuisance."  This  is  what  T  insist  on  as  the  law  applicable  to  the 
present  case.  So  also  does  the  second  point  of  syllabus  in  case 
of  Gidnn  v.  R.  R.  Co.,  46  W.  Va.  151,  state  the  principle  of 
law,  giving  the  proper  test  in  determining  whether,  or  not,  the 
statute  of  limitations  has  application  in  the  present  case. 

The  rule  by  which  it  must  be  determined  whether,  or  not, 
permanent  damages  should  be  recovered  in  a  given  case  is  again 
stated  in  the  opinion  of  the  Court  in  Battrell  v.  Railroad  Co.. 
34  W.  Va.  23r. 

Id  Streei  Ry.  Co.  v.  Payne,  192  111.  239  (Syl.  pt.  4)  it  is 
held :  "The  construction  and  operation  of  a  power  house  by 
a  street  railway  company  upon  its  own  property,  if  done  in  a 
reasonably  skillful  manner,  do  not  constitute  a  nuisance  which 
may  be  abated;  hut  the  company  ia  liable  to  the  owner  of  ad- 
joining property  in  an  action  on  the  case  for  damages  resulting 
from  the  estabiisiimcnt  and  operation  of  the  power  house,  with- 
out any  charge  of  negligence." 

In  the  case  of  Call  v,  Middlesex  Co..  68  Mass.  932,  which  was 
a  case  ver\'  similar  to  the  case  under  review,  the  court  held  that 
the  statute  of  limitations  applied,  "even  though  such  damages 
did  not  occur,  and  could  not  be  foreseen,  before  the  eipiration 
of  said  three  years;"  three  years  being  the  statutory  period  al- 
lowed! for  the  bringing  of  the  action. 

"In  an  action  for  injury  to  real  estate  by  erecting  and  main- 
««  w.  v«. 
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taiuing  a  dam  and  flowing  the  water  over  the  plaiutifTB  land  so 
as  to  create  a  nnisance,  an  answer  which  alleges  that  the  cause 
of  action  did  not  accrue  within  six  years  is  good."  Lucas  v. 
Marine,  40  Ind.  289. 

"Wheneyer  a  nuisance  is  of  such  a  character  that  its  contin- 
uance is  necessarily  an  injury,  and  when  it  is  of  a  permanent 
character  that  will  continue  without  change  from  any  cause 
but  human  l^bor,  then  the  damage  is  an  original  damage  and 
may  be  at  once  duly  compensated.  Successive  actions  are  not 
allowed  for  damages  resulting  from  negligence  combining  with 
a  natural  cause,  however  gradual  the  operation  of  the  cause,  and 
they  will  only  lie  where  the  defendant  is  continually  in  fault." 
Powers  V.  The  City  of  Council  Blvjfs,  45  Iowa  653.  See  also 
Eastman  v.  St.  Anthony's  Falls  IVi/ir  Power  Co.,  12  Minn. 
137;  Baldwin  v.  Calkins,  10  Wend.  (X.  Y.)  167;  Guinn  v.  R. 
B.  Co.,  46  W.  Va.  151;  Henry  V.  R.  R.  Co..  40  \V.  Va.  242. 

Famham  in  his  work  on  Watera  and  Wafer  Bights,  Vol.  2, 
sec.  586,  in  discussing  the  application  of  the  statute  of  lim- 
itations to  actions  for  various  kinds  of  nuisances,  says:  "The 
rule  that  every  continuance  of  a  nuisance  is  a  fresh  nuisance 
should  have  no  application  in  case  of  permanent  nuisances  of 
this  class  any  more  than  it  should  be  contended  that  a  trespass 
upon  the  land  and  erection  of  the  structure  there  should  con- 
stitute a  fresh  trespass  every  moment  it  was  continued  for  the 
jiurpose  of  extending  the  time  within  which  the  action  could 
be  brought.  And  there  are  cases  which  have  applied  the  tnie 
rule  that,  in  case  the  dam  is  a  permanent  one,  the  limitation 
period  will  begin  to  mn  against  the  right  of  action  to  recover 
damages  for  the  injury,  from  the  time  the  dam  is  built."  And 
he  cites  the  case  of  Missouri  &c  B.  B.  Co.  v.  Oraham,  12  Tex. 
Civ.  App.  54  (33  8.  W.  576). 

The  theory  of  the  plaintiff,  however,  is  that  the  injury  is  in- 
termittent and  recurring,  and  that  every  injury  resulting  from 
natural  causes,  coupled  with  the  existence  of  the  boom,  even 
though  the  boom  remains  unchanged,  constitutes  a  fresh  nni- 
sance, and  entitles  him  to  a  new  action.  This  theorv-  is  wholly 
untenable,  and  is  in  conflict  with  all  tlie  atithorities.  There 
seems,  however,  to  be  much  confusion  in  the  decisions,  growing 
out  of  a  failure  by  some  of  the  courts  of  the  states  tn  distinguish 
between  those  cases  arising  out  of  the  conflicting  rights  of  pri- 
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vato  riparian  owners,  and  those  caBee  dealing  with  the  rights  of 
private  owners  as  affected  by  public  aeryice  corporations,  Buch 
as  railroad  companies,  canal  and  boom  companies;  and  also,  in 
the  latter  class  of  cases,  in  failing  to  distinguish  between  those 
cases  in  which  the  injury  results  from  negligence,  and  those 
caaee  where  the  injury  results  from  the  right  performance  of  a 
lawful  act.  But  I  find  no  authority  which  holds  that  a  public 
service  corporation  is  liable  to  a  property  owner  iij  repeated  ac- 
tions for  damages  on  account  of  an  injury  done  to  his  prop- 
erty resulting  from  the  proper  exercise  of  its  lawful  rights. 
In  such  case  its  liability  depends  solely  on  the  injury  sustained 
liy  the  private  owner,  and  not  upon  its  negligence,  or  wrongful 
invasion  of  another's  rights,  and,  in  such  case,  the  right  of  the 
injured  party  to  recover  damages  rests  altogether  upon  the  con- 
htitutional  guaranty  that  his  property  shall  not  be  "taken,  or 
damaged,  without  just  compensation.  And  if  the  defendant 
(iiico  responds  in  damages  for  the  injury  caused  by  its  lawful 
act,  this  should  be  accepted  in  lieu  of  the  sum  to  which  plain- 
tiff could  have  ehovm  himself  entitled,  if  tiie  defendant  had 
procured  the  condemnation  of  plaintiff's  property  in  the  man- 
ner provided  by  law;  and  entitles  the  defendant  to  maintain  the 
thing  that  caused  the  injury.  This  answers  fully  the  demands 
of  justice,  for  the  plaintilf  gets,  in  the  form  of  damages,  what 
ho  otherwise  would  have  gotten  as  the  assessed  value  of  his 
land,  and  the  defendant  must  thereafter  be  regarded  as  if  it 
had  tiikrn  the  pro|>erty  under  the  exercise  of  its  right  of  emi- 
nent doninin:  and  the  recovery  operates  to  confer  a  license  to 
contimio  the  nuisance. 

It  would  certainly  entail  a  very  great  hardship  on  tlie  Boom 
<'ompany  to  hold  it  liable  to  respond  in  damages  in  successive, 
and  wnlimitPil  number  of,  actions.  If  such  were  the  law  it  wonld 
have  Iho  effivt  to  deprive  it  entirely  of  the  enjoyment  of  its 
franchise:  Inx-auso.  if  plaintiff  has  a  right  to  sue  it  more  than 
oniv.  he  ha*  a  risht  to  sue  it  as  ofton  as  he  pleases.  If  he  chose 
to  <lo  si>.  ho  ei>\ild  bring  an  aition  every  month  and  thus  bank- 
rupt the  dcfemhmt  in  Hiiyiuir  ci^fi,*.  This  appears  to  me  to  be 
mH  oiilv  unr<':i*oii;ib]o  aud  iiujust,,lnit  a  very  cruel  doctrine:  be- 
cmi-^\  fr'MU  llie  veri-  ustun-  of  tiie  injury,  it  is  seen  that  the  de- 
fi'iiiJjtni  i-i  »i\:i',''.e  to  al'iite  the  injury  without  puUinir  «p  its 
Kv'in  and   piors  froui  the  river,  or  tr^sp-issins;  on  plaintiff's 
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land.  The  foUowing  authorities  ehov  that  the  injury  to  plain- 
tiff is  a  pennaiient  one,  and  not  an  abatable  nuisance :  "A 
railroad  track  laid  upon  a  street  of  a  city  by  authority  of  law, 
properly  conEtructed,  and  opwated  in  a  ekillful  and  careful 
nianner,  is  not,  in  law,  a  nuisance."  The  Chicago  &c.  B.  B.  Co. 
V.  Loeb,  118  lU.  203. 

This  was  an  action  against  the  railroad  company  for  injury 
done  to  plaintiff's  property  by  the  running  of  its  engines  and 
cars.  The  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations.  The  railroad  had  been  built  and  operated  for 
a  longer  time  than  the  statutory  period  within  which  an  ac- 
tion for  trespass  to  real  estate  could  be  brought,  and  the  plain- 
tiff was  held  to  be  barred.  The  court  in  its  opinion  says,  page 
215:  "The  allowance  of  successive  actions  for  damage,  aa  it 
should  occur  from  day  to  day,  as  new  damage,  would  seem  to 
serve  but  the  purpose  of  harassing,  and  the  wasting  of  means  in 
expenses  of  litigation.  The  law  does  not  favor  the  multiplying 
of  actions."  Citing  in  support  of  this  principle,  a  number  of 
its  own  decisions,  and  Kutz  v.  McCune,  22  Wis.  638 ;  Mills  on 
Em.  Dwn.,  sec.  66;  Memmert  T.  McKeen,  113  Pa.  St  315. 

The  principle  was  agun  announced  in  the  later  case  of  The 
Eydo  Park  £c.  Light  Co.  e,  PoH»r,  167  III.  276,  which  was  an 
action  by  a  property  owner  against  an  electric  light  company. 
One  point  of  the  syllabus  reads:  "A  property  owner  has  but 
one  action  for  damages  for  permanent  injury  to  his  property 
from  the  operation  of  an  electric  light  plant  near  to  it,  but  in 
such  action  all  damages,  present  and  future,  are  recoverable." 
The  court  in  its  opinion  cited  the  case  of  Chicago  &c.  R.  R.  Co. 
V.  McAvley,  121  III.  160,  wherein  it  was  held  that  when  the  in- 
jury is  "of  a  permanent  character,  so  that  the  damages  inflicted 
are  permanent,  a  recovery  not  only  may,  but  must,  be  had  for 
entire  damages  in  one  action;  and  such  damages  accrue  from 
the  time  the  nuisance  is  created,  and  from  that  time  the  statute 
of  limitations  begins  to  run."  See  also,  Thif  Chim^o  dtc.  R.  R. 
Co.  v.  Maher,  91  III.  312.  The  City  of  Ceniralia  v.  \fnght. 
166  III.  651,  contains  the  following  point  in  the  syllabus,  viz: 
"The  erection  of  a  dam  by  a  city  for  water-works,  whereby  a 
riparian  owner  suffered  damage  through  overflow  and  the  de- 
stuction  of  a  private  ford,  is  a  permanent  injury,  for  which  all 
damages,  past,  present  and  prospective,  are  recoverable  in  one 
60  w.  v«. 
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action,  even  though  the  city  had  only  leased  the  site  of  the  wa- 
ter works  for  twenty  years." 

"All  special  damages,  present  and  prospective  to  the  owner 
of  lands  resulting  or  to  result  from  the  proper  construction, 
niaJntcnaQcc  and  operating  of  a  railroad,  under  the  laws  of  this 
State,  constitute,  as  to  such  land  owner,  one  single,  common,  in- 
divisible cause  of  action,  which  may  be  enforced  under  the 
Eminent  Domain  act,  or  any  other  appropriate  form  of  action," 
0/(10  &c.  R.  R.  Co.  V.  Watcher,  123  111.  440. 

The  case  of  Bizer  v.  The  OHumwa  Hydraulic  Power  Co.,  70 
Iowa  145,  was  an  action  brought  by  a  land  owner  for  damages 
for  tlio  overflowing  of  his  land  by  the  damming  of  the  Des  Moines 
river.  The  defendant  was  the  grantee  and"  successor  of  the 
<'oiii{mny  that  had  originally  built  the  dam,  and  was  simply 
maintaining  it  in  its  original  condition.  The  court  held  that 
tlio  injury  was  permanent  and  original;  that  it  was  not  a  nui- 
sanw  which  could  or  should  be  abated;  that  the  plaintiff  was 
entillod  to  but  one  action  for  past  and  future  damages,  which 
action  accrued  to  him  at  the  beginning  of  the  injury,  and  held 
that  the  defendant  was  not  liable.  On  page  147,  the  court 
unys:  "Where  the  injury  is  permanent,  but  one  action  can 
lie  mnintainc<l.  and  the  recovery  allowed  is  for  all  damages,  past 
and  ]>rw|>rctive.  The  right  of  action  in  such  case  accrues 
wholly  againsit  the  ]Mrty  doing  the  injur>-."  See,  also,  Pov^ 
fnt  V,  rhr  at  It  of  Cmiii<-il  Bluffs.  4.1  Iowa  652;  Ftnl^f  t.  Her- 
fhrn.  41  Iowa  389;  Tlir  Toicn  of  Trmj  v.  The  Cheshire  R.  R. 
Vi\.  ■ia  \.  II.  S;i;  E.  L.  <f-  B.  .•?.  R.  R.  Co.  v.  Combs.  10  Bush. 
(Ky,l  :W3:  Rullry  v.  Seoboant  rf-r.  R.  R.  Co..  118  X.  C.  996; 
.llilu-orth  V.  Citit  of  L;nin.  153  Mass.  53;  Fon-ie  v.  Xeic  Haven 
,{•  yorfbtimi'hm  Co..  112  Ma>*.  334. 

The  Cilv  of  Xarth  Vernon  T.  Vocijlrr.  103  Ind.  314.  was  a 
suit  for  injury  to  pr(i[t(>rty  resulting  from  negligently  grading  a 
strwt.  and  the  (-ourt  thus  states  the  law:  "In  an  action  for 
injury  to  T^>al  cir^tato  causscd  by  the  neslieence  of  corporate  offi- 
ivr*  in  «tn(!tructiuji  a  public  work  of  a  )vrmancnt  character,  as 
tht'  gradiiip  of  a  stn-ct.  all  dauiagv^.  pa*t  and  prospective,  can 
U'  nM»Yi'i\il  in  ouc  action."  "In  sui-h  a  o«s#.  all  tlie  damages 
»v,i!st  Iv  TyviMcntl  in  one  suit,  and  for  frx'sb  damages  resnlting 
fr»!n   iho  orii;iua!  wron^,  a  st\i*ud  aitii^n  can  not  be  main- 
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In  the  case  of  Powers  v.  The  St.  L.  &c.  Rij.  Co.,  158  Mo.  87, 
we  find  the  law  thus  stated  in  tlie  syllabus:  "'Where  actual 
damages  done  to  plaintiff's  land  by  OTerflow  waters  due  to  the 
negligent  and  defective  construction  of  an  embankment  and 
canal,  and  the  consequent  change  in  the  l»ed  of  a  river  or  creek, 
were  actual  and  apparent  at  the  time  siicli  obstructions  were 
finished,  and  were  discoverable  then  to  \>e  inevitably  continu- 
oue,  the  statute  of  limitations  began  to  run  at  the  time  the 
obstruction  was  finished,  although  such  injury  gradually  in- 
creaseil  and  did  not  become  complete  for  sometime  afterwards. 
TJie  quantum  of  damages  in  such  case,  the  injury  being  grad- 
ual and  not  due  to  any  unusual  flood,  can  he  ascertained  and 
measured  just  as  welt  before  as  after  the  injury  occurred,  aud 
all  the  damages,  present  and  prospective,  can  be  recovered  in 
one  action." 

Mr,  Sutherland  in  his  work  on  Damages.  Vol.  IV,  sec.  IDl-'t, 
referring  to  the  decision  by  one  of  the  appellate  courts  of  Illi- 
nois {.'ives  the  following  as  the  proper  teat  in  determining  nhctli- 
er  or  not  an  injury  amounts  to  a  permanent  one  and  tberefdro 
giving  but  one  right  of  action,  or  whether  it  is  a  continuing  nui- 
sance for  which  the  wrongdoer  may  be  subjected  to  rcpcalol 
actions,  viz:  "Where  a  permanent  structure  is  lawfully  erect- 
ed and  thereby  an  injury  is  occasioned  to  adjoining  property. 
if  the  structure  is  properly  built  with  reference  to  its  use  and 
so  as  to  produce  no  unnecessary  damage,  the  cause  of  action 
arising  from  an  injury  caused  by  it  is  an  entirety;  but  if  tlie 
injury  complained  of  results  from  an  improjicr  construction 
it  is  otherwise," 

Applying  the  foregoing  principles  to  the  present  case  there  is 
no  doubt  in  my  mind  that  the  injun%  in  a  legal  sense,  is  a  per- 
manent one,  and  is  not  a  continuing  and.  therefore,  abatable  nui- 
sance. If  this  is  so,  it  then  neees.=>arily  follows  that  the  cause  of 
action  acenied  to  plaintiff  at  the  time  the  injury  began,  and 
that  the  statute  of  limitations  would  begin  to  run  fnuu  that 
time.     To  my  mind  this  conclusion  is  irresistible. 

If  it  is  to  become  the  law  of  this  State,  that  a  boom  skillfully 
constructed  in  a  permanent  manner,  and  lawfully  oiwrated,  is 
a  continuing  nuisance,  because  the  property  of  a  riparian  own- 
er is  injured  by  it;  and  boom  companies  are  to  he  subjected 
to  repeated  actions,  unlimited  in  number,  involving  penal  dam- 
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ugi'M,  wliut  will  1)0  the  effect  upoa  tlie  large  number  of  such 
iiiilimtri(w  in  tide  State?  Will  it  not  retard  the  development 
of  ijur  htreama,  and  Beriouuly  injure  the  lumber  industry  which 
JH  at  jircricnt  one  of  our  great  sourcea  of  wealth?  Is  not  the 
princijile  fraught  with  very  great  danger,  and  will  it  not  work  a 
gri'tit  injucticc  and  hardship  if  perpetuated? 

I  tliink  the  statute  of  limitations  bars  plaintiffa  action,  and 
nm  in  favor  of  ix'versing  tlie  judgment  and  dismissing  the  ac-. 
lion. 

PHTITION  FOE  BEIIEARINO. 
llllANNO^Jj  JUDtfE: 

A  ]H'tilion  for  rehearing  says  that  the  Court  did  not  consider 
a  point  of  chief  reliance  of  the  defendant  This  Court  in  this 
CHKC  lias  (U'cided  tiiut  Pickeiia  waa  not  barred  from  successive 
ad  ions  l)y  one  suit  and  recovery  therein,  but  that  he  might 
mainlain  siieoesflive  actions  for  different  periods  of  time.  The 
jK'tilion  for  rehearing  does  not  claim  to  the  contrary,  does  not 
claim  that  the  damage  was  original  and  permanent  in  nature, 
but-  admits  tJiat  thorc  may  be  successive  actions  for  continuing  - 
dnningi'.  But  the  i>oint  which  it  is  said  the  court  has  not 
iiinsidi'nMl  is  tJiiis  stated  in  the  petition  for  rehearing:  '"We  do 
not  chum  that  the  statute  runs  from  the  construction  of  the 
Umm.  Wo  fni'ly  admit  that  tlic  statute  does  not  begin  to  run 
nnlil  injury  owurs.  But  we  do  insist  tliat  the  statute  begins  to 
run  wlh'ii  injury  onco  oc«>urs.  and  that  tlie  statute  applies  as  well 
when  tluT»>  is  a  rljrht  to  suof^ssive  actions,  as  when  all  damages 
(invciii  and  pni^ins-livo  must  lie  rwovered  in  one  suit.  We  say 
thiit  for  all  iiam:ii^>!S  ixvastoniHl  by  the  dej)Osit  of  sand  in  any 
yoar  a  suit  must  tH>  briiiisiht  within  five  years  thereafter;  and 
llirtt  whru  ihis  suit  was  broii'rht  on  IXwmWr  31,  1904.  dam- 
ajn^  iMiild  only  1h>  r\\iivt>r*\l  for  injuries  caused  by  sand  d.-p.^*- 
ii.sl  wii'iio  i'.\o  yo;irs  prior  t!\i'n.':o,  and  not  for  injuries  cau?'-'! 
by  s;iiid  di";>.isi:.\l  at  any  time  sJiiiv  ihe  c\>nstniction  -if  :"'.e 
Kvrn,  US  rv.'.iO,  '"v  t!,c  tri;i'.  isn:n.  .\s  dinvily  sust.iin-.ri:  .ur 
tv!;;.>;i:;on  »c  ir;nc  i;;c  (V.irt  iV.c  !;;;:h  .luiV.-^ritv  of  i^^e  S-- 
I'n'v.o  t"-v,;-:  ,'f  r.!:n<y:i:ir.-a  ir.  /.-";:  v.  r>r.;.;;'/,  U'^  P». 
S;,  <>"",  a  .-iv^;,';!  w'ivh  !;as  iii'iri-  '■^vn  a::swer?,i  or  a::-;-n.r-:>:-i 
lo  \'  sv.sw.-r.'.-  Vy  c",in-k-',  ^>r  Pi.kt-r.s." 
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ages  within  five  years  before  the  eecond  suit  whether  such  dam- 
ages came  from  sand  deposited  before  or  within  five  years;  that 
the  instructions  did  not  tell  the  jury  to  eliminate  damages  caus- 
ed by  deposit  of  sand  prior  to  five  years  and  so  the  jury  could 
tonsider  damages  coming  from  sand  deposited  prior  to  five 
year^,  though  such  sand  were  dopoeited  prior  to  the  first  suit. 
Concede  this.  We  say  that  as  we  held  that  the  case  did  not  call 
for  recovers  in  one  action  for  past  and  future  damages  the  jury 
could  consider  damage  attributable  to  sand  deposited  prior  to 
the  five  years  as  well  as  damage  coming  from  sand  deposited 
within  five  years,  because  both  co-operated  in  working  damage. 
The  jurj-  could  not  do  the  impoeslble  thing  of  separating  those 
two  deposits,  and  find  what  damage  came  from  each.  Suppose 
tliere  was  not  a  grain  of  sand  deposited  after  the  date  of  the 
first  suit.  If  the  old  deposit  kept  its  place  and  still  continued 
to  impede  the  mill  wheels  and  curtail  the  power  of  the  mill  to 
grind,  a  second  action  could  be  sustained  therefor,  because  the 
action  was  not  for  deposit  of  sand  or  construction  of  the  boom, 
but  for  its  effect  on  the  mill,  for  loss  or  diminution  of  its  work- 
ing capacity  within  five  years  before  the  second  suit.  Suppose 
the  boom  caused  additional  sand  deposit  within  five  years  be- 
fore the  second  suit,  and  because  of  it  the  mill  lost  some  of 
the  power  which  it  had  at  the  date  of  the  first  suit,  or  lost  none 
of  its  power,  would  not  the  old  deposit  of  sand  by  helping  the 
new  deposit  be  liable  for  its  aid  or  contribution  to  tlie  result, 
that  is,  loss  of  capacity  in  the  mill?  Plainly  it  would.  Ac- 
cording to  counsel  the  jury  should  have  been  told  that  it  could 
not  consider  the  old  deposit  as  working  damage,  though  the 
Band  still  kept  its  place  in  the  stream  and  helped  the  new  de- 
posit to  work  damage.  The  jury  should  not  have  been  told 
to  thus  split  the  cause  of  damage.  It  could  and  should  con- 
sider the  resvlt,  that  is,  the  damage  within  five  years  worked 
by  both  deposits  in  lessening  the  mill's  power.  The  following 
from  2.';  Cyc.  1137,  will  answer  the  contention  of  counsel :  "Con- 
tinuing or  Repeated  Injury,  Cases  frequently  arise  where  dam- 
ages resulting  from  an  act  are  continuing  or  recurring  so  that 
they  cannot  presently  l>e  ascertnincd  or  estimated  so  as  to  bs 
presently  recoverable  in  a  single  action.  In  such  ciisns  sep- 
arate and* successive  actions  may  be  brought  to  recover  the 
damages  as  they  accrue,  and  a  judgment  rendered  in  one  of 
66  w.  Va. 
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6ueh  actions  for  damagea  accrued  up  to  the  time  when  suit  was 
brought  is  no  bar  to  another  ftction  to  recover  damagea  accru- 
ing after  the  judgment.  To  cases  of  this  cliaracter  the  stat- 
ute of  limitatioDB  does  not  have  the  same  rigid  application  aa 
to  cases  where  all  the  damages  may  be  recovered  in  a  single  ac- 
tion, and  the  two  main  principles  applying  are  aa  follows: 
Where  continuing  or  recurring  injury  results  from  a  wrongful 
act  or  from  a  condition  wrongfully  created  and  maintained, 
such  aa  a  continuing  nuisance  or  trespass,  there  is  not  only  a 
cause  of  action  for  the  original  wrong,  arising  when  tlie  wrong 
is  committed,  but  separate  and  successive  causes  of  action  for 
the  consequential  damages  arise  as  and  when  such  damage?  are 
from  time  to  time  sustained ;  and  therefore  so  long  as  the  cause 
of  the  injury  exists  and  the  damages  continue  to  occur  plaintiff 
is  not  barred  of  a  recovery  for  such  damages  aa  have  accrued 
within  the  statutory  period  beyond  the  action,  although  a  cause 
of  action  based  solely  on  the  original  wrong  may  be  barred ;  but 
the  recovery  is  limited  to  such  damages  as  accrue  within  the 
statutory  period  before  the  action.  Where  continuing  or  re- 
peated injury  results  to  pjaintiif  from  an  act  not  of  itself  or  in 
its  inception  unlawful  or  injurious  to  him,  as  in  the  case  of  a 
nuisance  caused  by  a  structure  lawfully  erected,  no  cause  of  ac- 
tion arises  at  the  doing  of  the  act  or  the  erection  of  the  struct- 
ure, but  aside  from  this  the  law  is  substantially  the  same  as  in 
the  class  of  eases  just  mentioned;  each  recurrence  of  damage 
gives  rise  to  a  new  and  separate  cause  of  action  and  the  statute 
runs  against  each  as  it  arises,  so  that  a  recovery  may  bo  had  at 
any  time  during  the  continuance  of  the  injury,  for  such  dam- 
ages as  have  accrued  during  the  stitutory  period  before  the  ac- 
tion unless  sufficient  time  has  elapsed  to  give  defendant  a  pre- 
scriptive right  to  continue  the  cause  of  the  injun'."  So,  though 
tiie  act  of  construction  of  the  boom  was  lawful,  yet,  m  it  viv- 
ateil  a  condition  by  deposit  of  sand  entitling  Pickens  to  recov- 
ery, it  is  not  material  when  the  sand  was  deposited  creating  that 
condition  which  caused  tlie  damage.  That  condition  or  stife 
of  the  stream  coming  from  the  construction  of  the  boom,  and 
that  condition  still  continuing  entitling  Pickens  to  recovery,  how 
is  it  material  when  the  sand  was  deposited  so  it  continued  to 
work  damage  within  the  five  years  for  which  this  suit  was 
brought  ? 

6fl  W.  Vb. 
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Counsel  tell  us  that  the  case  of  Lentz  v.  Carnegie,  145  Pa.  St. 
612  (27  Am.  St.  R,  717),  is  conclusive  to  reverse  this  case.  It 
was  an  action  for  damages  to  land  caused  by  coal  slack  thrown 
into  a  stream  and  carried  by  the  water  and  dejiosited  on  land. 
lEvidence  and  instructionB  were  given  to  consider  the  value  of 
the  land  as  a  whole  as  it  was  before  the  deposit  of  the  slack  and 
what  was  Its  present  worth.  Slack  had  been  deposit<>d  more 
than  sis  years  before  the  suit.  The  court  held  it  error  to  allow 
the  value  of  the  land  before  the  deposit  to  be  compared  with  its 
present  value,  because  that  would  include  damage  done  before 
six  years,  since  the  original  deposit  was  seventeen  years  before 
the  action.  That  was  a  question  of  the  value  of  the  land;  in 
other  words,  it  would  give  damage  for  seventeen  years  and  thus 
include  damage  from  the  start.  Xow,  that  case  coneedca  the 
right  to  recover  damage  to  the  farm  in  its  use  within  six  years, 
the  limitation  period.  The  objection  was  that  the  evidence 
and  instructions  allowed  the  jury  to  go  behind  six  years.  That 
is  its  point  iu  the  opiniou.  But  that  case  does  not  say  that  the 
jury  could  not  consider  slack  deposited  before  the  six  years  as 
still  operating  in  damaging  the  cropping  and  other  use  of  the 
land  within  six  years.  That  case  has  nothing  to  do  with  the 
point  made  by  counsel,  that  is,  that  the  jury  must  find  damage 
(■oming  only  from  that  sand  deposited  within  five  years  before 
tlie  second  suit,  and  ignore  any  effect  within  thoHC  five  years,  of 
sand  deposited  pripr  thereto.  If  the  decision  is  sound  it  docs 
not  settle  that  point.  I  may  cite  per  (ontra  Boiper  v.  Cook.  4 
31.  G.  &  S.  2.36,  where  there  was  a  previous  recovery  for  placing 
stumps  and  stakes  in  a  ditch  on  land,  and  a  second  suit  was 
brought  for  continuing  them  in  the  ditch,  and  recovery  allowed. 
So  Holnifs  T.  Wihon,  in  Ad.  &  El.  503,  where  tnistees  of  a 
turnpike  had  built  buttresses  to  support  it  on  the  plaintiff's 
land.  Though  the  plaintiff  bad  already  recovered  for  the  cre- 
ation of  the  nuisance,  it  was  held  that  be  could  recover  for  it' 
continuance.  So  I  may  cite  Gulf  v.  Hobrrln.  86  TT.  S.  1002. 
A  railroad  company  left  timber  in  a  stream  obstructing  its  flow 
and  overflowing  land,  as  rains  came.  Held  that  the  land  owner 
could  sue  as  often  as  ho  suffered  injury  from  hww  of  use  of  land 
for  crops,  but  not  for  difference  in  market  value  of  land  before 
and  after  obstruction  of  the  stream — just  like  the  Ijcntz  case. 
Xow,  what  the  difference  l>etween  deposit  of  stumps  and  trees 
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and  deposit  of  Band?  We  are  aleo  referred  to  Cavanaugk  v. 
Durbin,  156  Mass.  470,  Durbin  had  cut  a  dit«h  and  erected  a 
dam  on  plaintiff^  land.  He  sued  the  city  of  Boston.  The  city 
was  held  not  liable.  It  was  claimed  that  Durbin  was  liable  not 
only  for  the  cost  of  removing  the  dam  and  filling  the  diteh,  but 
for  damages  for  loss  of  the  use  of  the  land  to  date  of  suit.  It 
was  held  that  the  delay  was  caused  by  mistaking  the  remedy  and 
suing  the  city  of  Boston  erroneously,  for  which  Durbin  was  not 
liable  and  that  damages  could  not  be  enhanced  against  him.  I 
do  not  see  that  that  ease  is  applicable  to  this. 

Remember  that  this  is  a  suit  for  damage  in  lessening  the  pow- 
er of  the  mill  of  Pickens.  It  is  for  the  effect  of  the  sand  upon 
tlie  mill,  not  like  permanent  injury  to  land  from  deposit  upon 
it.  Pickens  had  right  to  operate  his  mill  in  its  original  condi- 
tion not  only  during  the  five  years  involved  in  the  first  suit,  but 
also  during  the  five  years  involved  in  the  second  suit.  He  bad 
right  to  ran  that  mill  every  minute,  every  hour,  every  day,  week, 
month  and  year,  free  of  damage  from  deposit  of  that  sand, 
and  it  is  utterly  inimaterJal  when  that  sand  was  deposited,  so 
it  continued  to  ojwrate  in  diminishing  the  working  capacity  of 
the  mill 

It  is  but  repetition  of  old  principle  and  of  what  has  been  sev- 
eral times  said  in  the  litigation  over  this  matter,  to  say  that  it 
is  only  the  case  of  a  private  non-abatable  nuisance  because  work- 
ing injur}'  to  private  projKrty,  every  day's  continuance  of  the 
old  cause  being  a  fresh  injury  giving  cause  for  successive  actions. 
:i  Blaek^tone  HiO:  3;t  Cvc.  lisr.  That  flie  boom  was  built  un- 
iler  tnw  docs  not  give  immunity  from  damapc,  because  the  Ijpg- 
ishilure  could  not  exempt  from  damage  under  the  Conptihition. 
and  also  Invniise  the  boom  act  savs  that  a  boom  compinv  shall 
Ih'  liable. 

.Vs  (be  Priviiig  Company  oi>erateii  the  boom  and  worked  d"»m- 
ape,  it  would  W  liable,  not  only  for  deposit  in  its  own  time,  hut 
al«o  that  deposited  bv  the  Iej^*or,  on  principles  stated  in  Piil-- 
.«.<  V.  B-om  C<K.  .-it!  W.  Va.  11. 
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CHARLESTON. 

In  Re  Rumfobd's  Will,    Horxbrook  v.  Litz.  et  al. 
Submitted  Januarj-  90,  1909.     Decided  October  2(3,  1909. 

1.  Wills — Foreign   Will—AdmiisibiUly. 

An  authenticated  copy  of  a  will  probated  without  tbla  State, 
when  It  appears  from  the  certificate  of  probate  that  ft  was 
proved  in  the  foreign  court  to  have  been  eo  executed  as  to  make 
tt  a  valid  will  of  real  estate  In  this  State.  Is  property  admitted 
as  evidence  In  the  circuit  court  on  appeal  under  sections  3161 
and  3162,  Code  (1906),  from  an  order  of  the  county  court 
probating  a  former  will  made  by  (he  same  testator  purporting 
to  devise  real  estate  in  this  State,     (p.  43.) 

2.  Saue — Foreign  Witl^Proof. 

It  Is  snfflcient  evidence  ttiat  a  will  probated  in  a  foielgn 
jurisdiction  was  there  proven  to  have  been  executed  m  the  man- 
ner required  by  the  laws  of  this  State  to  pass  title  to  lands 
In  this  State.  If  the  facts  proven  are  all  that  are  required  by 
the  law  of  this  State  and  are  made  to  appear  either  by  the 
order  admitting  the  will  to  probate  or  by  any  other  portion  of 
the  record  of  the  probate  proceedings,  properly  certified,  (p.  43.) 

Z.     Same — Foreign  Will — Ailmi9$ibilitii—iSece»tity  of  Probate. 

It  Is  not  necessary  that  such  authenticated  copy  should  he 
Brst  probated  In  a  county  court  In  Weet  Virginia  before  It  Is 
<rffered  ae  evidence  In  the  circuit  court  In  an  appellate  pro- 
ceeding to  determine  the  question  which  one  of  two  or  more 
wills  Is  the  true  last  will  of  testator,     (p.  42.) 

4.      Same — Reviewi  of  Probale — Circuit   Court. 

The  circuit  court,  by  an  order  made  In  an  appellate  proceed- 
ing taken  under  section  3161,  Code  (1906),  setting  aside  the 
order  of  the  county  court  appealed  from  and  adjudging  such 
authenticated  copy  to  be  the  true  last  will  of  testator  and  direct- 
ing the  clerk  of  the  county  court  to  admit  It  to  record  and 
probate  as  such,  is  not  exercising  original  Jurisdiction  In  the 
matter  of  probate  of  wills,  but  Is  acting  as  an  appellate  court, 
(p.  42.) 

5. '    SAME^-Pro6a(e^-ipjieal — Fleadinp. 

In  an  appellate  proceeding  under  section  3161,  Code  (1906), 
to  determine  the  question  which  one  of  two  or  more  wills  is 
the  true  last  will  of  testator.  It  Is  not  necessary  that  an 
Issue  should  be  presented  by  a  written,  or  formal,  plea  to  the 
petition.  Section  316Z,  Code  (190C).  determines  the  Issue  to 
be  tried,     (p.  44.) 
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Error  to  Circuit  Court,  Ohio  County, 

Petition  of  Charles  P.  Hombrook  for  an  appeal  from  an 
onlor  of  the  county  court  probating  a  will  a£  that  of  Dora  L, 
H.  Humford,  deceased,  and  asking  that  it  be  set  aside,  and  that 
another  will  be  declared  to  be  her  last  will.  The  order  was  set 
a«ide  and  the  clerk  of  the  county  court  ordered  to  admit  to 
record  the  latter  will,  and  George  W.  Lutz  and  another,  execu- 
tors under  the  former  will,  bring  error. 

Affirmed. 

A'oi/es  (£■  miz  and  John  A.  Howard,  for  plaintiflEs  in  error. 
Fmnlc  P.  McNeil  and  John  0.  Pendleton,  for  defendant  in 


Williams,  Judge  : 

Dora  Ij.  H.  Eumford,  residing  at  Oakland,  Alnteda  county. 
California,  died  on  the  12th  day  of  August,  190G,  at  the  place 
of  her  residence.  She  had  executed  two  wills,  by  both  of  which 
she  devised  land  situate   in   West  Virginia.     The  first  bears 

dale  either  the day  of  December,  1905,  or  the  2ith  day 

of  January,  190G,  and  the  second  August  7,  1906.  The  second 
will  contains  a  clause  espresssly  revoking  all  former  wills.  The 
first  was  probated  in  the  county  court  of  Ohio  county.  West 
Virjiinia,  September  24,  1906,  on  the  motion  of  Wm.  V.  Hoge 
and  (tco.  W.  Lutz,  who  were  the  executors  named  in  the  will. 
The  second  will  was  .probated  in  the  superior  court  of  the 
county  of  Almeda,  California,  on  the  23rd  day  of  April,  19<*7'. 

On  the  16th  day  of  August,  1907,  Chas.  P.  Hornbrook,  de- 
fendant in  error,  a  resident  of  Almeda  county,  California,  and 
the  executor  nanie<l  in  the  second  will,  filed  his  petition  in  the 
circuit  court  of  Ohio  county.  West  Virginia,  praying  for  an 
ap)>cal  from  the  onler  of  the  county  court  probating  the  fir^l 
will,  and  a.<king  that  it  lie  set  aside  and  that  the  second  will 
Ito  dwlarod  to  be  the  true  last  will  and  testament  of  Dora  L. 
11,  liumford,  deceased.  He  exhibited  with  his  petition  a  certi- 
licd  copy  of  the  nxvnls  from  the  Su[ierior  Court  of  Almeda 
ciiunty  in  the  prolwte  proceedings.  This  copy  includes  the 
will,  tc^iiniony  of  the  atresring  witnesses  taken  in  open  court. 
ih(>  onliT  of  prolmte  and  the  certificate  of  the  judge  of  the 
fail*  ]irovon. 
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On  the  5th  of  Aug;uxt,  1908,  the  matter  was  finally  heard 
in  the  circnJt  court  of  Ohio  county  and  an  order  made  hold- 
ing that  the  will  which  had  heen  probated  in  Ohio  county. 
West  Virginia,  was  not  the  last  will  of  Dora  Ij,  H.  Runrfonl, 
but  that  the  will  which  liad  been  probated  in  Alineda  county. 
California,  was  her  true  last  will  and  testament,  and  the  court 
Bet  aside  the  order  of  the  county  court  of  Ohio  county  and 
ordered  the  clerk  of  the  county  court  of  Ohio  county  to  admit 
to  record  and  probate  in  said  court  the  copy  of  the  will  which 
had  been  probated  in  Califomia. 

From  this  order  a  writ  of  error  and  supfrsedeas  was  awarde<l 
by  tbia  Court  on  the  5th  day  of  October,  1908,  to  Ocorjie  \V. 
Lutz  and  W.  V,  Hogo,  the  executors  named  in  the  first  will. 

The  following  errors  are  assigned  by  them,  viz : 

(I.)     The  refusal  to  grant  plaintiffs  in  error  a  continuance. 

(2.)  That  the  circuit  court  has  not  original  jurisdiction  to 
probate  wills. 

(3.)  That  the  evidence  on  which  the  will  was  probated  in 
the  court  of  California  is  not  mlade  a  part  of  the  record  by  bill 
of  exceptions,  and  is  not  properly  certified  or  identified. 

(4.)  That  the  will  was  improperly  probatetl  an  a  will  of  real 
estate. 

(5.)  Tiiat  it  VRB  error  to  admit  the  certified  copy  of  the 
California  will  as  evidence  against  Lugene  Lutz,  l>e<'ause  she 
was  not  a  party  to  the  probat«  proceedings  in  California. 

(0.)     That  there  was  no  issue  joined. 

Respecting  thege  assignments  of  error  we  c-onclude: 

(1.)  The  matter  of  refusing  a  continuance  was  within  the 
discretion  of  the  court,  and  we  can  not  sec  that  there  was  any 
abuEe  of  this  discretion,  or  that  the  plaintiffs  in  error  were 
prejudiced  by  the  refusal  of  the  court  to  continue  the  cause. 

(2.)  The  proceeding  in  the  circuit  court  of  Ohio  county 
was  not  an  original  application  to  that  court  for  the  probate 
of  the  second  will.  It  was  a  proceeding  by  appeal,  under  sec- 
tion 31C1,  Code  1006,  from  the  order  of  the  county  court  of 
Ohio  county  probating  the  first  will;  and  in  order  to  determine 
whether  or  not  the  order  of  the  county  court  was  erroneous, 
it  was  necessary  to  prove  that  the  will  probated  by  it  was  not 
the  last  will  of  Dora  L.  H.  Rumford,  deccnsed,  and  in  order 
08  w.  v«. 
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to  prove  this  it  was  necessalty  to  prove  tlic-  due  execution  of 
the  later  will  which  espreaaly  revoked  the  former  one. 

Section  31G2  of  the  Code  provides:  "If  there  be  more  than 
one  testamentary  paper  in  question  in  any  Bueh  proceeding,  the 
court  shall  order  them  all  to  be  produced,"  There  being  two 
testamentary  papers  bearing  difTcrent  dates,  it  was  necessary 
for  the  court  to  decide  whether  or  not  the  last  one  had  been 
properly  executed.  This  was  essential  to  determine  whether  or 
not  the  order  appealed  from  should  be  reversed.  This  section 
further  provides:  "and  if  no  such  trial  (by  jurj-)  be  asked, 
the  court  ehall  proceed  without  a  jury  to  decide  the  question  of 
probate  and  shall  make  and  enter  in  relation  thereto,  such  final 
sentence  or  order  as  the  law  and  evidence  may  require.  A  copy 
of  such  sentence  or  order  shall,  if  the  will  be  admitted  to  pro- 
bate, together  with  the  will  so  admitted,  be  returned  to  and 
filed  in  the  office  of  the  clerk  of  the  county  court."  The  order 
of  the  circuit  court  conforms  to  this  provision  of  the  statute. 
It  directed  the  county  court  to  admit  to  record  the  second  will 
which  the  circuit  court  was  obliged  to  ascertain  waa  in  fact  the 
true  last  will  and  testament,  before  it  could  reverse  the  order  of 
the  county  court  appealed  from.  This  section  of  the  code  ex- 
pressly authorizes  the  circuit  court  in  this  proceeding  which, 
notwithstanding  called  an  appeal,  is,  nevertheleas,  a  trial  de 
novo,  to  determine  which  one  of  any  number  of  wills  is  the  true 
will.  This  it  may  do  although  only  one  of  the  wills  presented 
may  have  been  probated,  or  offered  for  probate,  ia  the  county 
court.  "The  will  so  admitted"  is  tiien  to  be  returned  to  the 
county  court  together  with  the  cmler  of  the  circuit  court  ad- 
mitting it,  and,  upon  the  authority  of  this  order,  the  clerk  of 
the  county  court  must  record  it  in  his  office.  Sees.  3161  and 
31C2,  Code  (1906). 

The  Srd,  4th  and  5th  assignments  of  error  all  depend  upon 
the  one  question,  whether  or  not  the  copy  of  the  will  ia  shown 
by  the  certificate  of  probate  thereof  made  in  the  superior  court 
of  Almeda  county,  California,  to  have  l}een  executed  in  the  man- 
ner required  by  the  law  of  West  Virginia  in  order  to  pass  title 
to  land  situate  in  West  Virginia. 

In  respect  (o  passing  of  title  to  real  estate  the  Icr  loci  rtt 

sitae  governs,  and  the  statute  providing  for  the  probate  of  a 

copy  of  a  will  probated  without  tlie  jurisdiction  of  this  State 

ee  w.  va. 
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adheres  to  this  rule.  Sec.  3157,  Code  190(),  contains  this  pro- 
vision, viz :  "anct  if  it  appear  from  snch  copy  that  the  will  was 
proved  in  the  foreign  court  of  probate  to  have  been  eo  executed 
as  to  be  a  valid  will  of  land  in  this  State  by  the  law  thereof,  such 
copy  may  be  admitted  to  probate  as  a  will  of  real  eatate." 
The  words  "such  copy"  refer  to  the  words  "authenticated  copy 
and  certificate  of  probate  thereof,''  used  in  the  ilret  sentence  of 
this  section. 

It  is  insisted  by  plaintifTs  in  error  that  the  proof  of  the  due 
execution  of  the  will  must  be  embodied  in  the  order  of  probate 
itRelf  before  ancillaiy  probate  can  be  made  in  this  State.  We 
do  DOt  thinlc  so.  It  is  sufficient  if  it  appear  in  the  certified 
record  of  the  probate  proceedings. 

The  worda  "certificate  of  probate  thereof  are  broad  enough 
to  include  not  only  a  certified  copy  of  the  order  admitting  tha 
will  to  probate,  but  also  the  certificate  of  the  judge  of  the 
probate  court  setting  forth  the  facts  proven,  and  the  certified 
testimony  of  the  subscribing  witnesses  when  taken  in  open 
court.  In  the  present  case  they  are  all  embraced  in  the  clork'a 
certificate  of  the  record  of  the  probate  proceedings;  and,  notwith- 
standing the  order  of  probate  itself  does  not  set  forth  the  evi- 
dence, or  all  the  facts  proven,  and  conaequently  does  not  show 
that  the  will  was  proven  to  have  been  executed  in  the  manner 
required  by  the  law  of  West  Virginia  in  order  to  pass  title  to 
real  estate  situate  in  Weat  Virginia,  yet  all  the  essential  prerequi- 
sites to  niitke  it  *  good  will  of  real  estate  in  West  Virginia  are 
shown  to  have  been  proven  in  the  probate  proceeding  in  Califor- 
nia both  by  the  certificate  of  the  judge  and  the  certifitnte  of 
the  testimony  of  the  two  sulwcribing  witnooses  taken  in  open 
court.  It  was  not  necessary  to  make  the  evidence  a  pairt  of  the 
record  by  bill  of  exceptions  as  in  case  of  an  appeal.  The 
judge's  certificate  and  the  testimony  of  the  sulwcribing  wit- 
nesses are  shown  by  the  clerk's  certificate  to  be  a  part  of  the 
record  of  the  prolmto  proceeding.  He  certifies  that  he  had 
compared  "the  annexed  copies  of  will,  petition,  testimony  of 
applicant,  testimony  of  witnesses,  certificate  of  proof,  order  ad- 
mitting will  and  letters,  testamentary  in  the  matter  of  the 
estate  of  Dora  L.  H.  Rumford,  deceased,  with  the  original 
records  thereof,  now  remaining  and  forming  part  of  the  records 
of  the  office  of  said  county  clerk  and  of  the  office  of  the  clerk 
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of  eaid  superior  court,  and  have  found  and  do  hereby  certify 
the  same  to  be  true  and  correct  copies  of  said  original  reconls 
and  a  transcript  therefrom,  and  to  the  whole  of  such  original 
reconl."  The  judge's  certificate  of  the  facta  proved,  and  the 
testimony  of  tlie  subBcribing  witnesecs  are,  tliorefore,  evidence 
that  the  will  was  proven  to  have  been  e^ecutcd  in  the  manner 
required  by  the  laws  of  West  \'irj;inia  to  pass  title  to  real  estate 
in  West  Virginia.  Ei:  parte  Povall,  3  Ijeigh  BIG;  Roscoe  v. 
Lumber  Co.,  124  N.  C.  12. 

The  record  of  the  superior  court  of  Almeda  county,  Cali- 
fornia, is  certified  in  the  manner  required  by  the  Act  of  Con- 
gress respecting  the  records  nf  the  courts  of  one  state  intended 
to  be  used  as  evidence  in  the  courts  of  another  state.  The  cer- 
tified copy  of  tKe  second  will  was  therefore,  properly  admitted 
ns  evidence  of  the  due  execution  of  a  later  will  than  the  one 
previously  probated  in  Ohio  county.  West  Virginia, 

The  fact  that  Lugene  Lutz,  one  of  the  legatees,  was  not  a 
party  to  the  probate  proceedings  in  Culifomia  cannot  affect  the 
case,  as  the  probate  order  ia  in  the  nature  of  a  judgn>ent  in  rem 
and  cannot  be  collaterally  attacked. 

It  is  insisted  that  there  was  no  issue  l>efore  the  circuit  court 
of  Oliio  county.  West  Virginia.  The  (luestion  presented  wae 
whether,  or  not,  the  will  which  had  l>een  probated  in  Ohio 
county  was  the  last  will  of  Dora  L.  H.  Rnmfonl.  Tliat  the 
(juestion,  or  issue,  was  not  presented  by  technical  pleadings  is 
immaterial,  since  the  statute  itself  (section  31fi2  of  the  Code) 
stntoB  the  point  to  be  decided.  If  the  matter  had  Invn  submit- 
ted to  trial  by  jury  the  court  by  its  order  would  have  directetl 
the  issue,  without  further  pleading.  But  neither  party  de- 
nmnded  a  piry  and  the  coirrt  decided  the  question  which, 
otherwise,  it  would  have  presented  to  tlie  jury;  and  the  final 
order  entered  by  the  court  clearly  shows  what  the  matter  in 
issue  was.  There  is  no  ambiguity  concerning  the  question  liti- 
gated and  decided. 

We  find  no  error  in  iJic  order  appealed  from  and.  therefor^ 
affirm  it. 

Affirmed. 
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CHARLESTON. 

State  r.  White  et  al. 
Submitted  February  16,  1909.    Decided  Ottober  2C,  1909. 

1.  LEWDNE»>e — "Lewd   and   Laaciviout   Ataociation   and    Cohabita- 

tion"—Wficl  Contlilulet. 

"Lewd  and  lascivtouH  aaeoclBtton  and  cohabit  at  ton,"  aa  used 
in  BectloD  435S,  Code  1906.  means  tlie  living  and  cobabltlag 
together  of  a  man  and  a  woman,  not  married  to  each  other, 
In  the  Bsme  house,  as  husband  and  wife.     (p.  47.) 

2.  Criminal  Law — Bufficiency  of  Evidence. 

In  order  to  convict  one  of  crime  there  must  be  some  ap- 
preciable evidence  to  support  the  Indictment;  proof  of  facta 
which  tend  only  to  arouse  suspicion  of  guilt,  but  which  do 
not  prove  (he  offense  charged,  are  not  aiifflctent.     (p.  47.) 

3.  Same — Setting  Aaid«  Verdict. 

The  court  does  not  invade  the  province  of  a  Jury  by  setting 
aside  a  verdict  which  la  not  supported  by  evidence,     (p.  47.) 

Error  to  Circuit  Court,  Jjogan  County. 

h.  W.  White  and  Geneva  Diuinigan  were  convicted  of  lewd 
and  lascivious  association  and  coiiabitation,  and  tlioy  bring 
error. 

Reversed  and  Bemanded. 

E.  T.  England  and  T.  C.  I.ownj.  far  plaintiffs  in  error. 
William  0.  Conleij,  Atlorn-ey  General,  and  D.  E.  Malhcu-i. 
AstUiant  Attornfy  Oeneral,  for  the  State. 

Williams,  Judge: 

L.  W.  White  and  (leneva  Dunnignn  were  convicted  of  "Txiwd 
and  lascivious  asi<ociation  and  cohabitation  torcether,"  and  on 
the  -^Tth  ilay  of  July,  1!>08,  adjudped  Iv  the  cinuit  court  of 
T>op:an  county  to  pay  a  fine  of  fifty  dollars  each.  To  this  judg- 
ment  they  obtained  a  writ  of  ern)r  and  supersedeas  on  the  2'ind 
of  Septenil)er,  190S. 

The  only  qiies-tion  presented  by  the  record  is,  whether  or 
not  the  circuit  court  erred  in  refujiinf;  to  pet  aside  the  verdict. 
This  queption  depends   uj«in   whether  or  not  the  evidence  is 
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Buflicicnt  to  support  the  iiiidiug.     We  do  not  think  it  ie  Buffi- 
elent. 

I'Tie  evidence,  viewed  most  strongly  against  defendants,  proves 
the  following  facts;  viz:  that  L.  W.  White  said  he  was  going 
to  build  a  house  and  get  a  woman  from  Dingess  Bun  to  keep 
house  for  liiin,  and  that  after  lie  got  a  divorce  from  his  wife 
he  intended  to  marry  this  woman,  but  the  witness  to  whom 
White  made  this  statement  did  not  recollect  the  name  of  the 
woman;  that  defendants  were  not  married  to  eadi  other;  that 
L.  W.  White  is  a  married  man  not  living  with  his  wife,  but  nwt 
divorced  from  her;  that  Geneva  Dunnigan  is  a  single  woman 
and  the  mother  of  a  bastard  child,  then  three  years  old;  that 
L.  W.  White  built  a  house  and  teased  it  to  Geneva  Dunnigan 
at  $75,00  a  year  on  the  28th  of  January,  1908,  for  the  purpose 
of  keeping  hoarders;  that  White  and  others  boarded  in  the 
house  with  her;  that  the  house  had  four  rooms,  to-wit,  a  dining 
room  and  kitchen,  and  two  bed  rooms  in  each  of  which  were 
two  beds;  that  Whitis  and  tlie  other  male  hoarders  occupied  <Mie 
of  these  rooms  and  Geneva  Dunnigan,  her  child  and  the  hired 
girl  occupied  the  other;  that  just  after  the  house  was  completed, 
the  defendants,  for  about  a  week,  occupied  it  together  and  alone; 
(hat  thereafter  there  were  other  boardere  there;  that  defendants 
were  never  seen  at  any  time  fxrcupying  the  same  room  together, 
nor  were  any  improper  relations  ever  seen  to  exist  between 
theini;  that  thov  were  once  seen  to  go  to  a  show  together  in 
the  day  time;  that  Wliite  used  to  drive  up  the  cows,  carry  in 
water,  coal,  kindling  and  victuals  for  Geneva,  and  that  other 
boarders  often  did  Ihe  same;  that  Geneva  was  sick  for  about,  a 
week  after  she  first  occupied  tlie  house,  The  evidence  for  the 
defense  shows  that  for  a  week,  or  such  length  of  time,  after 
she  iirst  occupied  the  house  Geneva  had  smallpox,  and  that  this 
is  the  reason  she  did  not  have  other  boarders  from  the  beginning. 
Courts  should  be  slow  to  disturb  the  verdicts  of  juries  de- 
pending solely  on  evidence.  But  in  the  present  case  there  ap- 
j)ear8  to  l>e  an  entire  lack  of  evidence  to  establish  guilt.  The 
greatest  effect  the  evidence  could  possibly  have  would  be  to 
arouse  a  suspicion  of  guilt.  It  does  not  prove  guilt;  neither 
does  it  establish  facts  from  whicli  guilt  could  be  reasonably 
inferred.  Every  fact  proven  is  perfectly  consistent  with  the 
good  behavior  of  the  defendants. 
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In  order  to  convict  of  ''lewd  and  ladcivioua  aaeociation  and 
(x^iabitations  together"  under  eection  4358,  Code  1906,  it  is  nec- 
essary to  prove  that  the  defendants  lived  together  as  husband 
and  wife;  for  this  is  the  meaning  comprehended  by  the  words 
"cohabit  together,"  as  used  in  the  statute  referred  to,  iilate  v. 
Milter,  42  W.  Va.  215,  and  cases  cited  in  the  opinion.  Sec 
also  Stale  v.  Foster,  21  W.  Va.  767. 

The  evidence  in  the  present  case  is  not  even  m  strong  to 
establish  guilt  as  it  was  in  either  of  the  cases  above  cited,  and 
in  t>oth  of  those  this  Court  held  it  insufficient.  Following 
those  cases,  we  must  hold  that  the  evidence  in  this  case  is 
not  suflScient  to  prove  guilt. 

We  will,  therefore,  reverse  the  judgment  of  the  lower  court, 
set  aside  the  verdict  and  grant  the  plaintiffs  in  error  a  new  trial, 
not  because  the  verdict  is  contrary  to  the  evidence,  but  because 
there  is  no  appreciable  evidence  to  establish  guilt. 

Reversed  and  Remanded. 


CHARLESTON. 

Back  &  Greiwe  v.  Smith. 

Submitted  June  12,  1908.     Decided  October  26,  1909. 

Sales — Con»tructive  Delivery. 

A.  coQBtnictive  delivery  of  goods  boM  may  be  substituted  for 
an  actual  delivery  tbereof  only  when  such  constructive  de- 
livery is  In  pursuance  of  agreement  by  the  parties  or  an  estal>- 
llshed  custom,     (p.  19.) 

If  a  proposed  constructive  delivery  Is  to  operate  as  an  actual 
delivery  of  goods  sold,  the  goods  must  be  lo  a  condition  to 
be  delivered  without  more  to  be  done  by  the  vendor  either 
as  regards  the  price  or  the  quantity,     (p.  49.) 
Save. 

There  can  be  no  constructive  delivery  of  a  specified  quantity 
of  goods  when  that  Quantity  la  not  susceptible  of  an  actual 
delivery  at  the  place  where  the  proposed  constructive  delivery 
is  Intended  to  operate,     (p.  M9.) 

Error  to  Circuit  Court,  Marion  County. 

Action  by  Joseph  Back  and  another,  co-partners,  against  John 
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E.  Smith.  Tlicre  wa^•  a  verdict  for  plaintiffs,  and  the  court 
having  set  t)ic  i-ariic  a^ide,  and  awarded  a  new  trial,  plaintilTs 
bring  error. 

Affirmed. 

H.  L.  Butcher,  for  plaintifTB  in  error. 
W.  .S*.  Meredith,  for  defendant  in  error. 

KoBixsox,  Jldgk: 

Plaintiff)',  wholesale  Iii|uor  dealere  in  Cincinnati,  contracted 
with  defendant,  a  retail  liquor  dealer  at  Fairmont,  to  deliver 
to  him,  at  a  stipulated  price,  f.  o.  h.  cars  at  distillerv,  a  named 
<|uantitv  of  a  specified  brand  of  rje  whiskey,  to  be  bottled  in 
lK>nd.  The  distillery  at  which  this  particular  brand  of  nhisfcey 
was  produced  was  located  in  Pennsylvania.  Plaintiffs  caused 
the  amount  of  whiskey  they  had  contracted  to  furnish  defendant 
to  1)0  bottled  and  case<l  at  this  distillen'.  They  then  consigned 
the  whiskey  to  themselves  at  Fairmont,  and  received  bill  of 
lading  from  the  railway  company  for  such  shipment.  The 
bill  of  lading  was  sent  to  the  place  of  business  of  plaintiffs  in 
Cincinnati.  They  wrote  on  it  an  order  fw  the  delivery  of  the 
consignment  to  defendant,  and  mailed  it  to  him.  Xo  other 
notice  was  given  him  as  to  the  manner  of  the  shipment.  Defend- 
ant did  not  examine  the  bill  of  lading  closely.  He  supposed 
that  it  was  one  of  a  direct  shipment  to  him  as  contemplated 
by  the  contrnct.  He  made  repeated  inquiries  at  the  freight 
station  for  a  conBignment  of  whiskey  to  him,  and  was  told  none 
had  arrived.  'Oie  whiskey  did  arrive,  consigned  to  plaintiffs, 
but  they  wore  wliolly  unknown  bv  those  in  charge  of  freight 
deliveries  at  Fairmont.  Upon  the  arrival  of  the  whiskey,  the 
shipment  was  five  cases  short.  Otlier  cases  were  damaged  or 
their  contents  destroyed.  The  sbipment  not  being  cnlled  for 
in  reasonable  time,  it  being  impossible  to  notify  the  consignees 
Iwcnuse  they  were  not  known,  and  the  carrier  having  no  notice 
from  plaintiffH  that  it  should  deliver  the  consignment  to  defend- 
ant, the  whiskey  was  sent  to  a  storage  house.  The  shipment 
was  afterwards  traced  by  plaintiffs,  and  locate<l  there.  De- 
fendant refused  to  receive  it.  Plaintiff  sued  him  for  the  amount 
he  had  contracted  to  pay  for  tlie  delivery  they  liad  contracted  to 
make.     A  trial  resulted  in  a  verdict  for  plaintiffs.     The  court. 


nil  w,  v». 
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upon  motion  of  the  defendant,  set  aside  the  verdict  and  awarded 
a  new  trial.  Plaintiffe  have  prosecuted  tliis  writ  of  error  to 
Eucb  action  of  the  court. 

Was  there  delivery  to  defendant?  This  question  controls 
the  ease.  If  there  was  no  delivery  of  the  wliiskey  sold,  the 
contract  of  sale  was  not  performed,  and  defendant  h  not  liable 
for  the  purchase  price.  We  answer  tlie  question  in  tlie  nega- 
tive.    The  verdict  was  rightly  set  aside. 

By  shipping  to  thempelves  plaintiffs  retsinod  the  title  to 
and  the  possession  of  tlie  whiskey.  They  made  the  carrier 
their  agent.  They  ao  shipped  the  whiskey,  notwithstanding  the 
contract  of  sale  contemplated  a  direct  consignment  to  defendant. 
If  they  had  directly  consigned  to  him  that  nliith  they  sold  him, 
a  delivery  to  the  carrier  would  have  been  a  delivery  to  him.  But 
there  was  no  such  delivery.  Now,  plaintiffs  must  rest  tlicir  case. 
as  they  do,  upon  the  assertion  that  the  mailing  of  the  bill  nf 
lading  to  defendant,  with  the  order  thereon  directing  delivery 
of  the  conBignment  to  defendant,  was  a  delivery  to  him  of  tho 
liquor  sold.  It  is  not  shown,  however,  that  defendant  agreed  to 
such  constructive  delivery,  or  that  the  same  was  established 
by  custom  or  nsage.  And  it  appears  that  before  this  onlor 
became  effective  a  portion  of  the  whiskey  had  been  lost  or  de- 
stroyed. Such  order,  therefore,  if  it  had  been  agreed  to  by 
defendant,  oi"  if  it  had  been  in  pursuance  of  a  recognized  cus- 
tom, could  not  have  transferred  title  and  possession  to  him  of 
all  that  which  he  had  purchased.  It  could  not  operate  as  a 
delivery  of  that  which  plaintiffs  had  contracted  to  deliver  Im?- 
cauRe  the  order  could  not  produce  the  quantity  contracted  to 
be  fnmishe<l.  Even  if  the  order  had  been  assented  to  by  de- 
fendant and  promptly  presented  at  the  freight  station,  the 
contracted  quantity  of  whiskey  could  not  have  been  delivered, 
as  that  quantity  at  no  time  was  there.  In  no  event  was  it  a 
tender  of  the  quantity  of  goods  sold.  Defendant  was  entitled 
to  delivery  of  the  full  quantity,  or  had  the  right  to  refuse  pay- 
ment under  the  contract.  Greenbrier  Lumhrr  Co.  v.  Ward,  36 
W.  Va.  573  (15  S.  E.  89).  Clearly  there  could  he  do  constructive 
delivery  by  the  order,  because  there  could  be  no  actual  de- 
liverj'  of  the  quantity  that  order  was  supposed  to  represent. 
Defendant  never  consented  to  receive  a  less  quantity. 

In  PleamnU  v.  Penillelon.  G  Hand,  4:;f  (IS  Amer.  Dec.  721!). 
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Judge  Brooke  wrote:  "It  is  a  suttled  rule  of  tlie  common  taw, 
that  property  in  personal  chattela  passes  only  by  actual  delivery 
of  tlie  thing,  except  in  cases  in  which  some  equivalent  delivery 
ia  agreed  upon  by  the  parties,  or  is  established  by  custom  or 
usage,  in  which  a  virtual  delivery  is  substituted  for  actual  de- 
livery of  tlie  thing.  But,  io  these  cases,  iinleas  the  thing  was 
in  a  condition  to  be  delivered  without  more  to  be  done  by  the 
vendor,  either  as  regarded  the  price,  or  the  quantity,  as  there 
could  be  no  actual  deliver}'  until  that  was  done  by  the  vendor, 
BO  there  can  l>e  no  virtual  delivery  equivalent  to  it.  And  all 
the  eases  on  the  subject  appear  to  me  to  have  turned  on  the 
enquiry,  whether,  from  the  nature  of  the  subject,  it  was,  or 
waa  not,  in  a  deliverable  condition,  that  is,  without  more  to  Iks 
done  by  the  vendor  alTecting  the  prit-e  or  the  quantity  of  the 
thing  to  Iw  delivered."'  And  in  i'^lerem  v.  Steu-aii,  3  fal.  140, 
it  is  held :  "A  delivery  of  an  order  for  gomls  ia  only  considered 
as  a  delivery  of  the  goods  tliemselves,  where  they  are  susceptible 
of  an  immediate  delivery." 

T!ie  order  melting  aside  the  verdict  and  awarding  a  new  trial 
is  aflfirmed. 

Affirmxd. 

CHARLESTON. 

Fr.KMixo  r.  Cir.vRXOCK, 
Submitted  June  (I,  1!>0S.     Decided  October  SG,  liflli). 

1.  Taxation — Place  of — Lot  in  More  than  one  County. 

A  village  lot  lying  partly  tn  one  county  and  partly  in  another 
may  be  legally  aB8eH8r;d  tor  taxation  In  tbe  county  fa  which 
the  grealer  part  In  value  lies.     (p.  52.) 

2.  Same— Assessment — Irrcffiilarity.  „ 

The  failure  to  enter  for  taxation  a  lot  lying  In  an  unincor- 
porated village  In  a  separate  table  under  the  head  of  "town 
lots."  and  Ihe  llatlng  of  such  lot  In  the  land  book  under  "tracts 
of  land."  do  uot  vitiate  the  aaaeBBment.     (p.  5S.) 

3.  Same — Irreaitlarilies   in    Delinquent   Lisl   and   Notice   of  Sale — 

Cure  By  Slalule. 

Irregularities  and  mistakes  relating  to  the  description  of  land, 
its  quantity  and  location,  and  the  residence  of  the  owner,  In 
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a   dellDqueot    UK,    and    the    posted    and    publfihed    DotlM    of 
sale  of  land  for  taxes,  are,  by  statute,  cured  after  a  tax  deed  Is 
made.      (p.  54.) 
4.     Same— Wan(  of  Yalid  Affidavit  of  Return — Cure  by  etatute. 

The  want  of  a  Talld  affidavit  to  the  Sheriff's  return  of  aalea 
made  for  taxes  Is  cured  by  statute.     <p.  54.) 

Appeal  from  Circuit  Court,  Brooke  CohdIv. 
Suit  by   Wiltiam   S[.   Fleming   against   Joim   11.   Chamot'k 
and  others.     Decree  for  (kfemlants,  and  plaintiff  ap{>calfl. 

AffirmeJ. 

John  E.  Dtmehao,  for  appellant. 

C.  A'.  Jacob,  for  appellee  John  It.  ChnrnoL-k. 

KoBrxsos,  Jidoe: 

By  thia  suit  plaintiff  nought  to  set  asiile  a  tax  deed.  From 
a  decree  of  dismineal  on  the  hearing  he  appeals.  It  ia  main- 
tained that  there  was  no  valid  assessment  of  plaintifTa  land, 
and  that  there  were,  in  the  proceedings  loading  to  the  tax  deed 
oWained  by  the  defendant,  irregulariticB  and  defects  which 
vitiated  that  deed.    We  shall  briefly  examine  these  propoHitions. 

A  charge  of  invalidity  ngaini^t  the  assessment  is  Iwscd  upon 
the  fact  that  the  lot  of  land  was  assessed  in  Brtxike  county, 
although  a^iart  of  it  lies  in  the  county  of  Iluncoc-k.  It  is  a 
email  dwelling  lot,  in  the  unincoriJorated  village  of  Holliday's 
Cove.  Thia  villajre  is  situated  on  tlic  line  of  the  two  counties 
we  have  mentioned.  The  county  line  criwses  the  lot.  It  is  said 
tfiat  the  whole  of  a  lot  connot  Iw  assessed  in  a  county  in  which 
only  a  portion  of  it  lies;  that  the  statute  as  to  the  as.'fessment 
of  tracts  of  land  in  this  way  does  not  apply  to  town  lots,  and 
tiiat  there  is  nlieolulely  no  provision  of  the  law  for  the  iisscss- 
ment  of  a  lot  as  a  whole  when  it  lies  in  more  than  one 
county.  In  other  words,  it  is  contended  that  the  language  of 
the  statute,  wherein  is  u.'ed  the  phrase  'Vvt>ry  tract  ot  land," 
doe?  not  embrace  in  its  coitstnu-tion  small  parcels  which  we 
commonly  call  '"lotH".  We  cannot  approve  this  view.  Tlie 
."tiitute  is:  "PTvcrj'  tract  of  land  of  one  Ihousaiid  acres  or  less, 
lyinjr  partly  in  one  county  or  HMsesMUient  district,  and  pairtly 
in  another,  shall  be  entered  for  taxation  on  the  land  books  of 
the  county  or  assessment  district  whore  tiie  greater  part  thereof 
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in  value  lios;  but  the  entrj'  thereof  and  pajment  of  taxes  thereon 
in  any  county  or  assessment  distrk-t  wliere  any  part  thereof  is 
situated,  shall,  for  the  time  during  which  the  sanie  is  so  entered 
and  paid,  be  a  discharge  for  the  whole  of  the  state,  state  school, 
county  and  district  taxes  and  levies  charged  and  chargeable 
thereon."  Ch.  29,  section  32,  Code  of  1809.  The  section  from 
which  we  quote  this  law  has  been  amended  since  the  assessment 
involved  in  this  suit,  but  there  has  been  no  material  aniendnient 
of  the  part  of  the  section  which  we  Iiave  quoted.  It  applied  then 
as  it  applies  now.  Were  the  words  "every  tract  of  land"  so  re- 
stricted as  to  ext-lude  from  their  meaning  a  lot  such  as  the 
one  ottTicd  by  the  plaintiff,  the  law  would  be  devoid  of  provis- 
ion for  the  assessment  of  a  lot  when  it  is  crossed  by  the  line 
of  a  county.  It  was  not  intended  that  there  ahonhl 
be  no  provision  for  tite  assessment  of  a  lot  so  situated. 
Xor  was  it  intended  that  such  a  lot  should  he  assessed 
in  two  parts,  one  part  in  each  county  or  assessment 
district.  There  is  greater  reawn  for  assessing  a  small  lot  as 
a  whole  in  one  of  the  counties  or  assessment  districts  in  which 
it  partially  lies  than  in  so  assessing  a  lai^er  tract  of  land.  A 
provision  was  made  for  such  case  when  the  statute  we  have 
quoted  was  enacted.  A  lot  such  as  plaintiff  owned  is  certainly 
ft  tract  of  land  of  less  than  one  thousand  acres.  A  tract 
is  defined  as  "a  lot,  piece  or  parcel  of  land,  of  greatef  or  less  size, 
the  term  not  importing,  in  itself,  any  precise  dimension." 
Black's  Tjaw  Dictionary.  I'nder  the  word  "tract,"  in  Ander- 
son's Ja:\v  Ilictionary.  it  is  said:  "Docs  not  imply  anything  as 
to  the  size  of  the  tract  of  land."  In  this  sense  the  statute 
to  which  we  refer  uses  the  word  '•tract."  The  mere  fact  that 
the  words  "tratt  or  loC  arc  used  in  other  connections  throughout 
the  statutes  for  the  assessment  <if  land  and  the  sale  thereof 
for  taxe^  does  not  neccw^arily  e.\clu<lc  a  lot  from  the  meaning 
of  the  word  "tract"  in  the  statute  under  consideration-  So 
to  hold  would  seem  extremely  feclmical  and  would  not  accord 
with  our  sense  of  reason  or  justice.  A  lot  crossed  by  a  county 
or  asson-mcnt  district  line  may  lie  assessed  for  taxation  in  the 
county  or  assessment  district  in  which  lies  the  greater  part  in 
value  of  the  Int.  Hcferring  to  assessments  like  this  one  and  to 
statutes  similar  to  the  one  here  involved.  Judge  Cooley  aays: 
'•It  is  provided  by  general  law  in  some  states  that  where  a  farm 
m  w.  vb. 
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or  plantatioD  lies  partly  in  two  ta.'iing  districts,  it  may  all  be 
taxed  in  the  one  in  which  the  mansion  liouse  is  situate.  Such 
a  gpneral  rule  varies  the  district  to  meet  the  particular  case, 
and  it  has  generally  been  Ruatained."  C'ooley  on  Taxation, 
(third  edition)  251.  Such  assessments  do  not  violate  the 
constitutional  rcquirempnt  for  equality  and  uniformity  in  taxa- 
tion, since  they  are  made  to  apply  to  all  of  a  class  of  perscms 
similarly  situated. 

Another  charge  of  invalidity  in  the  a-isessnient  is  that  the  lot 
was  not  liste<l  for  ta.vation  in  a  separate  table,  undor  the  head 
of  "town  lota,"  as  directed  in  section  3(5,  of  chapter  29,  as  that 
cliapter  read  when  tlie  assessment  was  made.  The  failure  to 
follow  this  provision  does  not  invalidate  the  assessment.  It 
is  a  fact  that  plaintiffs  lot  was  assessed.  The  listing  of  it 
among  tracts  of  land' other  than  town  lots  is  a  mere  irregulafritv, 
if  it  can  be  said  that  a  lot  in  an  unincorporated  village  is  a 
"towji  lot."  It  was  not  a  violation  of  a  condition  precedent 
to  the  legality  and  validity  of  t!ie  assessment.  The  provision 
that  tracts  of  land  be  listed  in  one  table  and  town  lota  in  another 
is  a  directory  one.  It  is  a  regulation  "designed  for  the  infor- 
mation of  assessors  and  olfieers,  and  intended  to  promote  method, 
system  and  uniformity  in  the  modes  of  proceeding,  the  com- 
pliance or  non-compliance  with  which  does  in  no  respect  aftoct 
the  rights  of  tax-paying  citizens."  Torrey  v,  Milbury,  21 
Pick.   (Mass.)   64;  State  Auditor  v.  Jacison  County,  G5  Ala. 

14-;. 

The  point  is  made  that  the  assessment  Is  invalid  for  the  res- 
son  that,  it  is  insisted,  the  greater  part  of  the  lot  in  value 
lies  in  Hancock,  and  not  in  Brooke  where  the  lot  was  assesaed. 
Is  the  a.^essment  of  land  lying  partly  in  one  county  and  partly 
in  another  invalid,  if  made  in  the  county  in  which  the  los.ser 
part  in  value  lies?.  The  statute  expressly  saves  from  forfeiture 
or  delinquent  eale  land  on  which  taxes  are  paid  under  an  assess- 
ment in  either  county,  when  it  lies  partly  in  one  and  partly  in 
another.  If  an  assessment  is  so  valid  that  payment  under  it 
saves  the  property  to  the  on-ner,  may  not  non-payment  under 
it  cause  the  property  to  be  lost  to  the  owner?  But  this  ques- 
tion is  not  now  before  us,  because  it  is  not  shown  that  at  the 
time  the  a^essment  was  made  the  greater  part  of  the  lot  in  value 
did  not  lie  in  Brooke  county,  where  it  was  assessed.     The  sale 
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was  upon  an  assessment  for  the  year  1902.  It  appears  that 
vaUiflblc  improvements  were  put  upon  the  Hancot-k  end  of  Ihe 
lot  after  tlie  assessment  period  of  that  year.  Plaintiff  in  hia 
deposition  ?nys  that  as  to  area  his  lot  lies  about  equally  in  the 
two  eountien.  But  all  testimony  on  the  question  as  to  where 
the  greater  value  lies  refers  to  the  lot  as  of  the  time  the 
depositions  wore  taken,  four  years  after  the  ai!sessment.  Not 
a  word'  is  offered  as  to  which  portion  vras  the  greater  in  value 
at  the  time  of  tlie  assessment.  If  it  ia  essential  to  the  validity  of 
thi:i  assessment  that  the  greater  part  in  value  must  He  in  Brooke 
county,  the  absence  of  this  essential  fat.'t  is  not  shown.  There 
is  a  prcsumiirtion  in  favor  of  the  validity  of  assessments  until 
they  are  overthrown  hy  a  showing  of  invalidity. 

In  elaiming  thtit  vitiating  irregularities  and  defects  exist  in 
the  proceedings  leading  to  the  tax  "deed,  the  plaintiff  submits 
that  the  (feseription  of  the  pro[)erty,  its  location  and  (juantity, 
and  the  residence  of  the  owner,  as  stated  in  the  delinquent 
list,  in  the  posted  notice  of  delinquent  land  sales,  and  in  the 
newspaper  advertisement  for  sale,  were  false  and  misleading. 
After  the  deed  is  made  these  irregularities  arc  oxpR'^ly  cured 
hy  the  provisions  of  section  2"),  chapter  31.  Then  it  is  sub- 
mitted that  it  is  shown  that  the  rotary  lM;fi«re  whom  the  affi- 
davit of  the  .'fhcrifT  was  made  t'»  the  return  of  sales  was  the 
sheriff's  deputy  at  the  lime,  and  that  for  this  reason  the  affi- 
davit is  invalid.  Without  a  considoiation  of  the  question  of  the 
invalidity  of  this  affidavit  because  made  before  the  sheriff's 
deputy,  it  suffices  to  say  that  even  if  i(  were  held  to  l»e  in- 
valid, its  invalidity  would  not  vitiate  the  sale  A  defect  of  this 
character  is  expivsMly  cured  hy  i^cclion  2">,  chapter  "1,  wherein 
it  provides  that:  "No  sale  or  deed  of  any  such  real  estate 
under  the  i)rovi;^i<nis  of  this  chapter  shall  In?  set  aside,  or  in 
any  manner  ailectod  hy  rea=on  of  the  failure  of  any  officer 
mentioned  in  this  chapter  to  do  or  perform  any  act  or  duty 
herein  re(]uired  to  Ite  done  or  perfoniied  by  him  after  sucli  sale 
is  made,  or  by  the  illegal  or  defective  ]>erformance,  or  attempt 
at  the  perfoirmance,  of  any  such  act  or  duty  after  such  sale."' 

It  not  lieing  showTi  that  there  was  an  invalid  assessment  upon 
which  there  was  delinquency  and  sale  hy  which  defendant  ob- 
taine<l   the  tax   deed,  and   it   appearing  that   the  defect*  and 
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irregularities  complaioed  of  by  plaiotilT  are  cureil  by  the  statute, 
tlie  dwrt*  of  ilifniiasal  ia  right.  That  decree  is  therefore 
affirmed. 

Affirmed. 


CHARLESTON. 

Lipscomb  r.  Lipsc-omb. 
Submitted  February  16,  1909.     Decided  October  2ti,  19ii9. 

1.  Vendob    asd    Pt'BCHASER — Remedies    of    vendee — Recovery    of 

Money. 

If  purchase  money  be  paid  under  a  verbal  contract  for  tbe 
eale  of  land  and  the  vendor  then  sell  and  convey  the  land  to 
a  stranger,  tbe  original  vendee  may  recover  tbe  money  so 
paid  from  the  vendor  In  an  action  of  aatumptit  for  money 
bad  and  received.     (I>.  56.) 

2.  Fbavds — Statite  op — Parol  Contract  for  Land— Part  PavKfnt. 

Mere  payment  of  purchase  money  under  a  parol  contract  for 
the  purchase  of  land  does  not  take  the  contract  out  of  the 
statute  of  frauds,  nor  vest  In  the  purchaser  equitable  title  to 
the  land.     <p.  5G.) 

Error  to  Circuit  Court,  Tucker  County. 
Action  by  Moses  Lipscomb  against  Tjemuel  Lipsroiiil).  Judg- 
ment for  defendant,- and  plaintitT  brings  error. 

Reversed  and  Remanded. 

Cii'ininghnm  if  Staltings,  for  plaintiff  in  error. 
L.  Ilanxford,  for  defendant  in  error. 

POFFFXBARflEI!,  .TrtHlE : 

Moses  Lipscomb  sued  I^niucl  Lipscomb,  in  anxiini/mf,  for  tlie 
purehase  money  of  75  acres  of  land,  Tlie  imcontradirted  evi- 
dence developed  the  following  fncts:  Tlic  defcndunt  hud  sold 
the  land  tn  the  plaintiff  for  $100.00.  oil  of  wliich  had  Iwen 
paid  in  money  and  lolwr,  but  no  deed  had  Iweu  iiinde,  nor  writ- 
ten contract  execute<l,  Xor  had  the  purchaser  been  ]>iit  in 
possession,  although  lie  claims  to  have  bad  possession,     lie  did 
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not  reside  on  it  and  liad  done  notliing  on  it  beyond  casual  acta 
of  cutting  timber.  The  defendant  sold  the  land  to  a  stranger 
for  $10.00  por  acre.  The  court  excluded  the  evidence  and 
directed  a  verdict  for  the  defendant. 

It  is  insisted,  ia  the  briefs,  that  the  plaintiff  should  have  a 
verdict  for  $750.00,  the  amount  for  which  the  land  claimed 
by  him  was  sold.  Whether,  if  he  had  had  title,  sustainable  m 
a  court  of  equity,  t)ie  law  would  imply  a  pronrise  on  the  part 
of  the  defendant,  under  the  circumstances,  no  express  promise 
having  been  shown,  we  are  not  called  upon  to  decide.  He  had 
no  such  title.  Here  payment  of  purchase  money,  under  a  ver- 
bal contract  for  land,  does  not  take  the  contract  out  of  the 
statute  of  frauds,  nor  confer  equitable  title,  ililier  v.  Loreniz, 
39  \V.  Va.  160. 

However,  the  court  erred  in  excluding  the  evidence  and 
directing  the  verdict,  since  the  plaintitf  is  entitled  to  recover 
back  the  purchase  money  paid  by  him.  Payne  v.  Graves,  5 
Leigh  5C1.  This  case  decides  that  money,  paid  for  land,  under 
a  parol  contract  that  is  defeated  by  a  plea  of  the  statute  of 
frauds,  should  be  refunded,  and  numerous  cases  in  this  Court 
say  iiidebitahis  assumpsit  lies  for  money  which,  in  equity  and 
conscience,  Iielongs  to  the  plaintilT.  But  an  express  decision, 
directly  in  point,  renders  argument  unnecessary  here.  Bier  v. 
Sniilh,  25  ^V.  \'a.  830.  See  also  Hogg's  Pleadings  &  Forms 
40,  41. 

For  this  error,  the  judgment  will  he  reverse<l,  the  verdict  set 
aside  and  the  case  remanded  for  a  new  trial. 

Reversed  and  Itemanded. 


CHARLESTON. 

BE1CREX9  et  ah  v.  BAniiAKN,  Adm'r. 

Submitted  January  2(1,  lilO'J.     Decided  October  26,  1909. 

.     Wnj,s — Construction — Intent. 

In  the  Interpretation  of  a  will  the  dominant  or  primary  in- 
tention, gathered  from  tbe  whole  thereof  and  all  its  provisions, 
mnst  be  allowed  to  control,  when  all  the  clauses  can  be  har- 
i  with  it.     (p.  59.) 
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2.  Sake — Con*  (melton — fn  ten  f— General  and  Bpedal. 

Thcugb  a  clause  or  provialon  In  a  will,  clearly  expreaslng 
a  particular  or  special  Intent,  will  prevail  over  such  general 
Intent,  doubtful  eipreeslooB,  mereljr  euaceptlble  of  a  meaning 
incc  OB  latent  theKwith,  will  not   do   bo.     (pp.   E>9.  60.) 

3.  Same — Estatet   Created — Life   Eatate  or  Fee  Bimple. 

A  life  estate  in  all  of  the  teatator's  property,  real  and  per 
Bonal,  given  to  his  wife,  wbo  is  charged  with  (he  administra- 
tion of  the  estate  for  the  l>eneflt  of  henelf  and  the  other  benefi- 
ciaries named  In  the  will,  Is  not  enlarged  Into  a  tee  slmpl* 
estate  In  either  the  real  or  personal  property,  by  the  following 
phrase,  describing  the  property  to  go  over:  "Whatsoever  what 
may  be  left."     (p.  59.1 

4.  SAME^K»(a(et   Createa— Defeasible  or  Ab$olute   Fee  SintpM— 

■Then  the  Estate  Left  Over." 

Nor,  in  such  rase,  is  a  fee  simple  estate  in  remainder,  de- 
feasible by  the  death  of  the  devisee  without  leaving  a  child, 
or  cbildren  surviving  him,  enlarged  Into  an  ainolute  estate  in 
fee  simple,  by  the  insertion  after  the  naming  of  the  event,  the 
happening  of  which  shall  direst  the  estate,  of  the  phrase,  "then 
tbe  estate  left  over."     (p.  GO.) 

5.  Same — Conttruction — Jnde^nite  Expressions. 

Snch  indefinite  expressions  cannot  be  allowed  the  widest 
signlficaiion  of  which  they  are  capable.  If,  when  so  read,  they 
conflict  with  the  general  Intent  expressed.     <p.  Gl.) 

6.  Saub — CoHstmctioty^Transposition. 

In  no  case,  when  the  words  of  a  will  are  plain  and  un- 
equivocal, is  a  transposition  to  be  made  that  will  create  a 
meaning  different  from  that  which  they  naturally  had  as  writ- 
ten,    (p.  61.) 

7.  Remaindebs — Personal  Property. 

Personsl  property,  as  well  as  real  estate.  Is  a  subject  of 
executory  Interests  and  limitations,     (p.  Gl.) 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  In"  Kicka  Behrens  and  others  against  William  X.  Bau- 
mann,  administrator  with  the  will  annexed,  of  Fredcrielc  ITonke, 
deceased,  and  otherB.  Decree  for  plaintiffu,  and  defendants 
appeal. 

Affirmed. 

■Jno.  J.  Coniff  and  Oeo.  J.  Hogers,  for  appellants. 

C.  E.  Morris  and  Erskine  £  Allison,  for  appellees. 
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POFFENBARGER,    JCDGE : 

The  interpretation  of  the  wi]l  of  Frederick  Hanke  is  the  oaly 
matter  involved  in  this  cause,  and  the  question  is  whether 
Kaymond  Hanke,  grandeon  of  the  testator,  took  au  absolut*, 
or  a  defeasible,  fee  simple  estate  in  reniiainder. 

By  the  second  clause  of  tiie  will,  Hanke  gave  to  his  wife 
ail  of  his  estate,  real  and  personal,  "for  her  own  use  during  her 
natural  life."  By  the  third  clause,  he  requested  hes"  "to  admin- 
ister all  the  estate  for  the  benetit  of  herself  and  the  heirs"  in 
llie  will  afterwards  mentioned.  By  the  fourth  elauee,  he  pro- 
vided that  his  grandson,  Raymond  Hanke,  should  "have  every- 
thing, real  or  personal  whatsoever  what  may  be  left;"  ajid  then 
as  folloirs:  Tf  the  said  Raymond  Hauke  "should  pass  away, 
jvithout  leaving  any  eliild  or  children  of  his  own,  than  (then) 
the  estate  left  over  shall  be  divided  in  equal  ahares  between  the 
first  cousins  of  niy  widow  Mrs.  Fredericka  Theresa  Hanke,  said 
c-ousins  residing  in  Euroj*  and  Ricka  Beberns,  Frederick 
Tofaute,  Lizirie  (Joehmann,  Hannah  Kasten,  &  Lina  Schneider 
residing  in  this  country."  The  wife  died  before  the  testator, 
and  the  life  estate  therefore  lapsed.  The  testator  died  in  1901. 
Raymond  Hanke,  tlie  grandson,  died  on  May  30,  1906,  at  the 
age  of  twenty  years,  without  issue.  Assuming  absolute  title  in 
himself,  and  capacity  to  dispose  of  the  property,  he  made  a 
will,  pur[K>rting  to  give  all  the  estate  he  had,  other  than  that 
left  him  by  his  mother,  to  Sophia  Hanke,  William  W.  Schambra 
and  William  X.  Baumann.  Thus  he  attempted  to  dispose  of 
the  Frederick  Hanke  estate.  The  executrix  named  in  the  will 
of  Frederick  Hanke,  his  wife,  having  died  before 'the  will  waa 
probated,  William  \.  Baumann  was  apjx>inted  administrator 
with  the  will  annexed,  and  the  estate  passed  into  hia  hands  as 
such.  He  was  also  the  guardian  of  Raymond  Hanke  and  trans- 
ferred it  to  himself  as  such.  This  suit  was  brought  by  the 
beneficiaries  named  in  the  fourth  clause  of  Hanke's  will,  except 
the  cousins  residing  in  Europe,  who  are  unknown,  and  the 
court,  being  of  the  opinion  that  Raymond  Hanke  took  a  de- 
feasible estate  in  fee  simple,  decreed  title  to  the  whole  estate 
in  the  plaintiffs  and  the  said  Kuropean  cousins,  if  any  there 
are,  and  the  right  of  possession  of  the  real  estate.  Pending 
the  suit,  a  receiver  had  lieen  appointed,  who  had  collected  rents 
06  w.  v«. 
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from  the  real  estate,  aod  the  decree  directed  him  to  pay  the 
Bome  over  to  the  plaintiffs,  to  be  held  by  them  as  tenants  in 
common  for  themselves  and  their  co-tenants,  if  any  there  are. 
Being  of  the  opinion  that  the  personal  estate  should'  not  be 
distributed  until  an  inquiry  shall  have  been  made  as  to  the 
existence  and  identity  of  the  supposed  European  cousins,  and 
the  condition  of  the  estate,  the  court  referred  the  cause  to  a 
com  miss  ion  er  for  a  settlement  of  the  accounts  of  Baumann, 
administrator,  and  an  inquiry  as  to  what  estate  Frederick 
Hanke  died  seized  ami  possessed  of,  and  all  matters  neeessaiy 
to  a  full  settlement  and  distribution  of  the  same. 

As  the  life  estate  given  Frederieka  Theresa  Hanke  lapsed 
by  her  death,  antedating  that  of  the  testator,  counsel  for  both 
appellants  and  appellees  seem  to  be  of  the  opinion  that  no  in- 
quiry as  to  what  estate  she  would  have  taken,  had  she  survived, 
is  necessary.  In  this  view,  they  may  be  correct,  but,  anticipating 
the  possible  suggestion  that  she  would  have  taken,  not  merely  a 
life  estate  in  the  personal  property,  but  absolute  title  to  it,  and 
the  will  containing  no  resicluary  clause,  the  testator  might  be 
deemed  to  have  died  intestate,  we  have  examined  the  provisions  of 
the  second,  third  and  fourth  clauses,  respecting  the  estate  intended 
for  her,  and  concluded  that  it  was  a  life  estate  only.  No  power 
of  disiKtsition  or  consumption  is  expressly  given  to  her.  In 
express  terms,  her  estate  is  defined  as  one  for  life,  and  she  is 
required  to  administer  the  whole  estate  for  the  benefit  of  her- 
self, Raymond  Hanke,  the  grandson,  and  the  other  beneficiaries 
mentioned  in  Ihe  fourth  clause,  taking  in  the  event  of  the  death 
of  the  grandson  without  issue.  We,  therefore,  construe  the 
words  "whatsoever  what  may  be  left,"  not  as  giving  to  her,  by 
implication,  a  right  of  consumption  and  disposition,  but  as  merely 
indicating  intention  to  give  what  should  remain  after  the  pay- 
ment of  debts  and  funeral  expenses  and  the  consumption  of 
such  portion  of  the  estate  as  a  life  tenant  could  rightfully  con- 
sumo.  That  such  a  tenant  is  not  required  to  account  for  such 
things  as  are  consumable  in  the  use  thereof  is  well  settle<l. 
liartlett  v.  Pation,  3.'}  W.  Va.  tl.  The  dominant  intent,  ascer- 
tained from  an  examination  of  the  entire  will  and  considera- 
tion of  all  of  its  provisions,  must  prevail.  Morgan  v.  jl/or- 
gan,  fiO  W,  Va.  ^27,  As  to  what  that  intention  was,  there  can 
be  no  doubt.     The  wife  was  to  take,  in  the  first  instance,  then 


lyLiOO^Ie 


GO  Beiiress  1.  Bavmans.  [Oct.  1909. 

the  grandson,  and,  in  lieu  of  hliii,  if  he  died  without  living 
children,  the  other  persons,  named  in  the  fourth  clause,  unless, 
in  some  otlier  way,  or  by  Bonne  other  provision,  a  different  in- 
tention is  manifested.  The  intention  shown  by  the  words  "whatso- 
ever what  may  be  left''  must  bo  subordinated  to  the  general  or 
dominant  intent,  but  they  cannot  be  wliolly  ignored.  Some  func- 
tion must  be  assigned  to  them.  That  has  been  done  by  making 
them  define  or  describe  the  property  intended  to  go  to  the  re- 
mnindermen,  and  therefore,  it  does  not  necessarily  imply  a  right 
of  disposition  in  the  life  tenant,  \Ke  are  not  to  be  understood 
as  paying  a  right  of  consumption  or  disfKisition,  if  given,  would 
have  enlarged  the  life  estate  into  a  fee  simple.  As  to  that,  there 
is  much  conflict  of  authoriti'.  It  suffices  here  to  say  no  such 
right  was  given. 

The  gift  in  remainder  to  Itnymond  Ilanke  is  in  general  terms. 
There  ia  no  limitation  upon  it  except  the  provision  in  favor  of 
other  persons,  in  case  he  should  die  without  leaving  any  child 
or  children  of  his  own.  It  was  intended  that  he  should  take  a 
fee  simple  estate,  not  a  life  estate,  in  all  the  property,  both 
real  and  personal,  but  if  be  should  die  without  issue,  then  that 
estate  should  go  to  other  personn  named,  unless  the  clause 
"than  (then)  the  estate  left  over'  implies  that  he  sliould  have 
a  power  of  disposition.  If  sucli,  intent  ia  expressed,  be  took 
an  estate  in  fee  simple  absolute,  for  it  is  well  settled  that  a 
gift  in  general  'terms,  coupled  with  an  unlimited  right  of 
disi>osition,  vests  an  absolute  fee  simple  estate,  and  any  other 
fiib$er|iient  clause  in  Ihe  will  attempting  to  make  a  different 
diKiKwition  of  it,  or  jmqjorting  to  give  any  iright  inconsistent 
therewith,  is  repugnant,  inoperative  and  void.  For  these  propo- 
sitions, there  is  an  iihundnnce  of  authority.  MilholUn's  Adm'r. 
V.  Jlice.  13  W.  Va.  510;  Morgan  v.  Morgan,  00  W.  Va.  327: 
iri7nio(/(  V.  WHmotli,  34  \V.  A'a.  32G;  Livingston  v.  Robins,  16 
Johns.  388;  lioberta  v.  Iloberts,  1  L.  E.  A.  (X.  S.)  782,  case 
note;  Howard  v.  Canm,  100  U.  S.  725;  State  v.  Smith,  53 
Conn.  5.17.  Obviously,  therefore,  the  whole  case  turns  on  the 
meaning  of  the  words  '"tlicn  the  estate  left  over."  To  what 
do  they  refer?  Counsel  for  the  apiwllees  say  the  reference 
is  to  the  property  intended  to  go  into  the  hands  of  Raymond 
Hanke.  Counsel  for  the  appellants  say  it  is  to  the  property 
remaining  at  the  death  of  Raymond  Hanke.  We  are  of  the 
00  w.  Va,  • 
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opinion  that  the  fornter  are  right.  T)ie  language  contemplates 
an  anteceilent,  something  fixed  and  definite.  It  sa^s  "the  ei-tatc 
left  over,"  and  so  describes  the  estate  given  to  Raymond  Hanke, 
what  was  left,  hi  the  sense  above  determined,  at  the  death  of 
the  life  tenant,  for  otiIv  that  and  the  precedent  life  estate  had 
been  created.  The  definite  article  '-the"'  is  need,  and  the  refer- 
ence is  to  an  estate,  not  articles,  previously  created  and  eoii- 
ditionally  given  to  Baymond  Ifankc.  The  word  "then"  is  not 
nsfid  in  the  chronological,  but  the  wijuential  sense.  It  means 
the  eamo  as  the  words  "in  that  case''  or  "in  that  event,"  We 
cannot  transpose  and  place  it  before  the  word  "left,"'  as  sug- 
gested in  the  argument,  because  it  would  wholly  change  its 
meaning,  and  make  it  conflict  with  the  general  intention  ex- 
pressed. "In  no  oa^e,  where  the  words  are  plain  and  unequivo- 
cal, is  a  transposition  to  be  made  in  order  to  create  a  meaning 
and  construction  different  from  that  which  they  naturally  had 
as  written."  Gmham  v.  Graham,  23  \V.  Va.  3l>.  If  there  were 
a  (louht  al>out  this,  the  rule,  requiring  the  prevaleni-e  of  the 
general  intent  expressed  in  the  will,  would  nefe(isa.rily  resiilve 
it  in  favor  of  the  appellees.  If  we  leave  these  words  entirely 
out.  it  is  phiin  that  the  testator  intended  the  {x'rsons,  last  named 
in  the  fourth  clqtisc,  to  take  the  estalc,  in  the  eveut  of  the 
dealh  of  the  grandson  without  isisnc.  If  he  inserted  them,  in- 
tending thereby  to  give  tlie  grandson  right  of  disjMwilion,  such 
lier^ons  could  not  take,  although  he  cxprcHsed  a  dcHire  that  they 
i^hould.  A  particular  intent,  defeating  a  general  one,  ought  to 
l>e  plain,  and,  if  it  arises  by  imjdication  only,  it  must  be  m» 
plain  that  the  contrarj-  thereof  cannot  lie  supposed.  In  other 
woril^,  it  must  be  a  necessary  implication.  A  partinilar  intent 
always  prevails  over  a  general  one.  n'uriiiif  v.  Hoxber,  91  \a. 
afiC;  but  it  must  l)e  clearly  expressed.  Hedficld  on  Wills,  4:!4; 
Schoulcr  on  Wills,  sec.  4(i8.  A  clearly  exprcsucd  intention  in 
one  part  of  a  will  does  not  yield  to  a  doubtful  construction  in 
another  part.  Barllett  v.  Pation,  33  W.  A'a.  71,  80:  Martin  v. 
Martin,  53  W.  Va.  381,  391;  Smith  v.  SclilegeJ,  51  W.  Va.  24.'>, 
249. 

In  resistance  of  this  view,  counsel  for  the  appellants  urge 
the  inconvenience  of  keeping  the  personal  estate  intact  to  await 
the  contingency  on  the  hap)>cutng  of  which  it  was  to  be  di- 
vested and  go  to  others.    The  record  discloses  none  of  the  cir- 
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ciimBtaDeea  except  thoae  lierein  stated.  The  graadsoa  was  of 
tende^r  years  wlien  the  will  waa  written,  but  as  to  his  state  of 
health,  expectation  of  life  and  the  probability  of  issue,  it  is 
silent.  But  if  all  these  and  other  circumsdancce  were  dis- 
closed, they  could  hardly  outweigh  the  express  terms  used  in 
the  will,  analyzed  in  ol)edience  to  the  rules  of  interpretation. 

Finally,  supjiosed  legal  impossibility  of  the  creation  of  an 
oxccutory  interest  in  ]»ersonal  property  is  invoked.  Tliia  posi- 
tion is  wholly  untenable,  Griffith  v.  Thompson,  1  Leigh  321, 
;!^a;  Poiiulexter  v.  Davis,  6  Grat.  481,  502;  2  Min.  Ina.  433, 
43.';. 

If  there  was  any  error  in  decreeing,  to  the  appellees,  the 
rents  collected  by  the  receiver,  the  appellants,  having  no  interest 
in  the  same,  are  not  prejudiced  thereby  and  cannot  complain 
of  it.  liiiJil  V.  Xe^tor,  52  W.  Va.  G13;  ^yebb  v.  Baile;/,  41  W. 
Va.  4(53 ;  Reed  v.  Nixon,  3C  W.  Va.  681. 

Seeing  no  error  in  the  decrees  complained  of,  we  alHrm  them, 
and  remand  the  cause  for  further  proceedings. 

Affirmed. 


CHARLESTON. 

Hageb  v.  Melton,  Sheriff. 
Submitted  June  9,  1909.    Decided  October  86,  1909. 

ArPEAi,  AND  ElBBOii — Determination  and  DiipoHtion  of  Cause — 

Remanded. 

A  decree,  denying  relief  on  a  cross-bill,  or  answer  in  U>e 
nature  thereof,  the  averments  of  which  are  sufflcfent.  but  are 
not  sustained  by  evidence  taken  in  proper  form,  but  tbe  exist- 
ence of  which  Is  disclosed  by  aflldavlts,  which  the  trial  court 
erroneously  permitted  to  be  filed  as  evidence,  on  tbe  hearing, 
over  objections,  will  be  reversed  and  the  cause  remanded,  to 
allow  SHch  evidence  to  be  taken  and  fllPd  In  regular  and  proper 
form.  If  the  appellate  court  can  see  the  party  would  be  eniitled 
to  the  i-elief  asked  for  in  such  answer  when  the  evidence  shall 
have  been  so  taken,  (p.  C9.) 
El} I ■  IT V— P leading— Spec iai  Heplication. 

Facts  Eet  up  In  an  answer,  praying  affirmative  relief,  which 
are  merely  defensive  to  an  allegation  of  the  bill,  do  not  con- 
stitute new  matter,  within  the  meaning  of  the  statute,  reQuIr- 
66  W.  Va. 
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Ing  a.  fipecl&I  replication  to  an  answer,  and  are  sufflclent)]'  de- 
nlEd  \>7  a  general  replication,     (p.  71.) 
Statctes — Conditions  Precedent. 

If  a  statute  provide  that  an  act  done  shall  not  become  effec- 
Uve,  unless  and  until  certain  other  acts  ahall  bava  been  done, 
tbe  additional  things  required  are  condltlone  precedent  and 
must  be  performed  before  the  principal  act  can  bave  any  force 
or  effect,  (p.  66.) 
MvsiciPAL  CoBPooATioNB — Ordinance! — Publication  and  Record 

— Xecestity. 

A  provision  of  a  city  charter,  saying  an  ordinance,  after 
passage,  shall  not  go  Into  effect,  unless  and  until  it  shall  have 
been  published  In  a  newspaper  and,  together  with  an  affldavit 
to  the  fact  of  publication,  recorded  In  a  certain  book,  must 
be  compiled  with  before  the  ordinance  can  have  any  virtue  or 
efficacy,  (p.  GG.) 
Recobds — Constnicfion    of    Statute. 

A  statute  requiring  certain  papers  to  be  spread  upon  a  named 
book  is  to  be  read  afl  if  It  had  aald  such  papers  should  be  re- 
corded In  such  book.     (p.  07.) 

Samf — Recording    Written    /n«lruin€nt< — Sufficiency. 

As  to  what  sets  are  sufltclent  to  effect  a  recordation,  the 
statute,  requiring  it.  Is  to  be  interpreted  In  the  light  of  Its 
subject  matter,  and.  In  respect  to  the  form  of  the  record  and 
the  iDBtrnmentalltles  by  which  It  Is  effected,  more  latitude  Is 
allowed  when  the  legislative  design  Is  to  provide  a  record  to 
subserve  temporary  purposes,  than  when  the  record  Js  In- 
tended to  operate  throughout  a  long  period  of  time.     (p.  CS.) 

M  u  s  ici  PAL  CoBPOB ATio  N  8 — Ordf  nonccj — Recording — Sufficiency. 

Under  a  city  charter  requiring  ordinances,  imposing  assess- 
ments, fines  and  penalties,  other  than  ordinary  annual  levies, 
and  other  papers  relating  thereto,  to  be  recorded  In  a  certain 
book.  It  Buffices  to  paste  printed  copies  thereof  on  the  leaves  of 
the  book.  It  appearing  that  enforceinent  of  the  liens  and  col- 
lection of  the  penalties  wlttiin  comparatively  short  periods  of 
time  after  the  passage  of  such  ordinances  are  contemplated. 
Magera  v.  Edwardt.  I'J  W.  Va.  822;  Atkinnon  v.  Button.  23  W. 
Va.  197.  (p.  G8.) 
Same — Public  Work — Bidi—'-Loioest." 

A  single  bid  for  public  work,  made  under  due  advertleetnent 
for  such  bids,  pursuant  to  an  ordinance  requiring  such  method 
of  letting-  contracts,  authorizes  a  city  council  to  contract  with 
the  hidder.  TTie  lerm  "lowest,"  used  in  such  connection.  Is  to 
be  taken  in  Its  logical  and  practical,  rather  than  Its  grammati- 
cal sense,     (p.  72.) 

66  W.  Va. 
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9.  Same— Street   Improvements — Cost   of  Paving   Street    Iittenec- 

Under  a  city  charter.  Imposing  special  asaeGaments  tot  street 
improvements  and  providing  that  two-thirds  or  the  total  cost 
ot  grading  and  paving  any  street  or  portion  thereof  shall  be 
severally  charged  to  the  ovners  of  land  abutting  thereon  Id 
such  proportion  as  the  frontage  In  teet  ot  each  owner's  land, 
so  abutting,  bears  to  the  total  frontage  of  all  land  so  abutllng. 
authorizes  Inclusion  and  apportionment,  In  the  estimate,  of 
the  cost  of  paving  street  intersections  or  crossings,     (p.  73.) 

10.  Same — Street  Improvement — Ahaiement  from  Ltabtlily. 

If,  under  a  city  charter,  silent  as  to  charges  against  street 
railway  companies  for  the  cost  of  paving  between  the  rails  of 
the  track  and  along  the  si^es  thereof,  the  council,  by  ordltiance. 
Impose  such  a  charge,  an  abutting  property  owner  Is  not  en- 
titled to  the  beneBt  of  any  portion  thereof  by  abatement  from 
the  amount  with  which  he  Is  chargeable  by  the  terms  of  the 
charter,     (p.  75.) 

11.  Same — Special  AMeetments — Penalties — Lien. 

A  provision  In  a  city  charter  saying  special  assessiuenta,  with 
penalties,  therein  Imposed,  added,  shall  tte  treated  and  con- 
sidered, and  payment  thereof  enforced  In  all  respects  as  pro- 
vided In  the  charter  for  the  collection  of  taxes  due  the  city, 
and  that  there  "shall  be  a  ilen  therefor,  the  same  as  for  such 
other  taxes,  which  lien  may  be  enforced  the  same  as  provided 
for  other  (axes,"  gives  a  Hen  for  the  penalties  as  well  as  for  the 
aEsesamentB,  entorcible  by  any  means  provided  for  the  en- 
forcement of  the  latter,  (p.  7G.) 
IZ.    Same — Special  Aisessments — Adjacent  Lotg  of  Same  Otcner. 

A  chaiter  provision,  authorizing  special  aasessments  against 
property,  without  requiring  the  assesBmentB  to  t>e  made  against 
separate  lota,  leaves  It  in  the  discretion  of  the  council  as  to 
whether  adjacent  lots,  fronting  on  the  same  street,  and  owned 
by  the  same  person,  shall  be  charged  separately,  each  accord- 
ing to  Its  own  frontage,  or  all.  according  to  their  total  frontage, 
as  a  sfngle  tract,  and  an  assessment  against  all  Is  valid,     (p.  76.) 

13.  Taxation — Sole  for  Taxes — IrreguJarities, 

Sale  of  property,  as  delinquent  for  non-payment  of  a  valid 
tax,  cannot  be  enjoined  for  mere  Irregularities  in  the  return  of 
delinquency  or  notice  of  sale.     (pL  76.) 

14.  Mi'.viciPAL  CoRroRATioNS — Spcciat  Assessments — Suit  to  Enjoin 

Sale— Affirmative  Relief  to  City. 

In  a  suit  brougiit  to  enjoin  the  sale  of  property  as  delinquent 
for  non-payment  of  city  taxe%  on  the  ground  of  invalidity  of 
the  tax.  the  city,  if  authorized  by  its  charter  to  enforce  Its 
Hen  for  the  taxes  by  suit  In  equity,  and  the  tax  Is  valid,  may 
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Ii&ve  a  decree  for  tbe  enfon!«m«iit  of  the  lien,  u  upon  a  crooe- 
bin,  by  praTinS  such  relief  In  Its  anewer.     (p.  77.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Suit  by  Xancy  Uager  against  J.  J.  Melton,  Sheriff,  the  City 
of  Charleston,  and  others.  Decree  for  plaintiff,  and  the  city 
appeals. 

Reversed  and  Remanded. 

Upshur  Hxgginbotham,  W.  S.  Laidley,  and  Alexander  £  llc- 
Cahe,  for  appellant. 

J.  TV,  Kennedy  and  Morgan  Owen,  for  appellee. 

POFFEKBARQEB,  JCDOE : 

The  City  of  Charleston  coraplaina  of  a  derree  of  the  circuit 
court  of  Kanawha  county,  perpetually  enjoining  the  aherilf  of 
said  county  from  selling  certain  lots,  owned  by  Xancy  J,  Hager, 
to  enforce  the  cit}''8  lien  thereon  for  street  paving.  The  prop- 
erty was  certified  to  the  Auditor  of  the  State,  as  delinquent  for 
non-payment  of  these  aeseesmente,  and  he  certified  it  to  the 
fiheriff  of  the  connty  for  sale  as  if  delinquent  for  non-payment 
of  ordinary  taxes.  The  sale  was  enjoined,  not  merely  for  irregu- 
larity in  the  sale  proceeding,  such  as  defective  notice  or  the  like, 
but  also  for  lack  of  right  and  power  in  the  city  to  sell  the 
property.  The  decree  declarA  the  assessment  invalid,  illegal 
and  void,  cancels  and  sets  it  aside  as  constituting  a  cloud  on  the 
plaintiff's  title,  and  orders  the  recordation  of  a  copy  of  the 
decree  in  the  clerk's  office  of  the  county  court,  to  operate  as  a 
complete  discharge  and  release  of  the  alleged  assessment  ami 
lien. 

The  alleged  grounds  of  invalidity  in  the  lien  and  sale  pro- 
ceedings are,  (1)  that  the  ordinance  under  which  the  paving 
waa  done  never  became  operative  or  took  effect,  because  it  was 
not  published  and  the  evidence  of  the  publication  thereof  re- 
corded in  the  manner  prescribed  by  the  charter;  (2)  the  con- 
tract for  the  work  was  not  let  to  the  lowest  bidder;  (3)  the 
assesement  was  made  against  three  lots  as  a  whole  and  not 
against  the  lots  separately,  on  an  apportionment  made;  (4)  the 
aEsesament  includes  apportionment  to  the  plaintiff  of  the  cost 
.  of  paving  street  crossings,  not  authorized  by  the  law;  (5)  no  al- 
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lowance  ia  made  for  a  portion  of  the  cost  of  paving  paid  by  the 
street  railway  company;  (6)  property  cannot  be  sold  for  non- 
payment of  special  aseessments,  unless  certified  for  sale  for  other 
taxes  at  the  same  time;  (7)  the  return  of  delinquency  is  de- 
fective, the  affidavit  appended  to  the  list  being  inaufficient; 
(8)  the  notice  of  sale  ia  misleading  and  insuflScient. 

Section  20  of  the  charter  of  the  city,  passed  in  1895,  as 
amended  by  chapter  36  of  the  Acts  of  1899,  provides  "that  no 
order,  or  ordinance  imposing,  or  providing  for  the  imposition 
of,  any  assessment,  fine  or  penalty,  other  than  the  ordinary 
annual  levy  of  city  taxes,  shall  •  •  •  go  into  effect  unless  and 
until  it  shall  liave  been  published  once  a  week,  for  two  success- 
ive weeks,  in  some  newspaper  of  general  circulation  in,  and 
published  in,  said  city,  nor  unless,  and  until,  the  affidavit  of 
the  publisher  of  said  paper  to  such  publication  be  returned 
to,  and  spread  upon  the  journal  of,  the  council."  The  inhibi- 
tor}' terms  of  this  statute,  saying  no  such  ordinance  shall  go 
into  effect  unless,  nor  until,  published  and  tho  affidavit  of  the 
publisher  returned  to  and  spread  upon  the  journal,  make  these 
requirements  clearly  mandatory.  21  A.  &  E.  Eng.  Enc  Law 
969.  If  the  terms  were  not  prohibitory,  it  would  be,  according 
to  almost  uniform  authority,  only  directory.  Id.;  but,  as  the 
legislature  has  seen  fit  to  use  terms  generally  regarded  by  the 
courts  as  importing  intention  not  to  give  effect  or  virtue  to  an 
act  done  in  a  manner  different  from  that  prescribed,  we  must 
respect  the  great  weight  of  judicial  opinion  and  the  expression 
of  legislative  will  as  it  is  interpreted  thereby.  It  ia  urged  that 
this  section  was  impliedly  repealed  by  the  amendment  and  re- 
enactment  of  section  28  of  the  city  charter  by  chapter  152  of 
the  Acts  of  1901,  since  said  section  28,  as  so  amended,  grants 
powers  and  prescribes  regulations,  concerning  the  permanent 
paving  of  streets,  and  gives  remedies  for  the  collection  of  the  cost 
thereof,  and  does  not  require  such  publication  and  recordation 
of  the  evidence  thereof.  This  position  is  untenable.  Chapter 
152  of  the  Acts  of  1901  makes  no  direct  reference  to  said  section 
20  of  the  charter.  That  seetion  relates  to  the  passage  of  ordi- 
nances, imposing  special  asAessnienta  and  penalties  generally, 
not  merely  to  those  applicable  to  street  improvements.  Section 
S8,  as  amended,  makes  no  provision  on  that  subject.  It  confers 
certain  powers,  without  saying  how  the  city  shall  express  its 
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will  OP  volition  in  exercising  them  and  preserve  the  evidence 
thereof.  Said  section  does  not  purport  to  be  a  compreheoBive 
provision,  covering  all  that  pertains  in  any  way  to  street  improve- 
ments, including  the  aoquisition  of  jurisdiction,  cost,  aseesBment 
and  collection,  so  as  to  make  it  exclusive  of  all  other  provisions, 
relating  thereto.  The  rule  invoked  is  clearly  not  applicable.  The 
section  must  be  read  as  part  of  the  chapter.  It  repeals  nothing 
to  which  it  is  not  irreconcilably  repugnant,  and  no  difficulty 
whatever  is  found  in  allowing  section  20  fo  have  full  operation 
and  effect  consistently  with  the  terms  of  section  28. 

Whether  the  ordinance  providing  for  the  paving  of  Virginia 
Avenue,  from  Charleston  Street  to  Virginia  Street,  the  portion 
thereof  on  which  the  property  in  question  abuts,  was  published 
as  the  charter  requires,  and  the  affidavit  of  the  publication  there- 
of spread  upon  the  journal,  must  be  determined,  in  part,  by  oral 
testimony,  as  to  the  facts  and  circumstances  tending  to  show 
that  the  ordinance  was  published,  and  an  affidavit  thereof  made 
and  spread  upon  the  journal.  That  such  evidence  exists  is  dis- 
closed by  this  record  in  afBdavits,  exhibited  with  the  answer  and 
formally  filed  on  the  hearing,  over  the  objection  of  the  plaintiff. 
The  objection  to  the  filing  thereof  ought  to  have  been  sustained. 
Herald  v.  Craig,  59  W.  Va.  353.  These  affidavits  cannot  be  ad- 
mitted to  prove  the  averments  of  the  answer,  and  the  facts  stated 
in  them  cannot  be  considered  without  competent  evidence  there- 
of. However,  as  the  affidavits  are  in  the  record,  the  record  dis- 
closes the  probable,  almost  certain,  existence  of  the  evidence 
stated  in  them,  and  the  power  of  the  defendant  to  procure  and 
put  it  into  the  record  in  proper  form.  Hie  facts  which  this  ev- 
idence would  disclose  are :  The  ordinance  was  published  in  the 
Charleston  Daily  Mail  on  the  24th  day  of  July,  1902,  and  on  the 
first  day  of  August,  1902.  It  was  the  custom  of  the  publisher 
of  that  paper  to  make  affidavit  to  all  city  publications  and 
deliver  them  to  the  recorder  or  some  other  officer.  It  was  also 
the  custom  of  the  recorder  not  to  actually  transcribe  the  ordi- 
nance and  affidavit  into  the  journal,  but  to  paste  them  therein. 
While  the  journal  does  not  contain  the  affidavit  of  the  publica- 
tion of  the  ordinance  in  question,  so  pasted  therein,  it  does 
contain  other  similar  affidavits.  It  also  bears  evidence  of  the 
loss  or  abstraction  of  papers  that  had  been  pasted  in  it.  The 
publication  as  to  Virginia  Avenue  was  near  the  same  time  as  the 
66  w.  v«. 


.yLiOo^le 


68  Hageb  v.  Melton.  [Oct.  1909. 

publication  of  tiie  ordinance  for  tlte  paving  of  Bigley  Avenue, 
and  the  affidavit  of  the  publication  of  eaid  last  named  ordinance 
is  pasted  in  the  journal.  rHiere  ie  no  evidence  that  any  other 
kind  of  papers  were  pasted  in  it-  If  the  evidence  of  these  facts 
and  circumetances  were  in  the  record  in  competent  form,  it 
would  naturally  suggest  to  the  mind  that  the  affidavit  in  qnei- 
tion  was  one  of  the  papers  paated  in  the  journal  and  subse- 
quently lost,  and  we  think  it  would  suffice  to  prove  such  recorda- 
tion and  also  that  this  would  be  a  sufficient  spreading  of  the 
same  on  tlie  journal  within  the  meaning  of  the  statute,  which 
sajB  the  ordinance  and  affidavit  shall  be  "spread"  on  the  reconl. 
The  statute  does  not  say  it  shall  be  transcribed  or  recorded, 
but  it  obviously  means  recorded.  Whether  actual  transcription 
is  necessary  to  effect  a  recordation  depends,  in  our  judgment, 
upon  the  character  of  the  record.  Tliere  is  a  manifest  difference 
between  a  record  intended  to  subserve  purposes  or  perform 
/unctions  throughout  a  long  period  of  time,  such  as  that  of  a 
deed,  judgment,  decree  or  statute,  and  one  intended  only  to 
subserve  a  mere  temporary  purpose.  In  the  former  case,  there 
is  reason  for  requiring  the  record  to  be  made  in  durable  fonn, 
and,  hence,  there  may  be  a  presumption  of  legislative  intent  to 
require  it.  Accordingly  it  was  Jield  in  Caldwell  v.  Center,  30 
Cal.  539,  that  the  pasting  of  a  map  between  the  leaves  of  a  record 
book  was  not  sufficient,  thougli  tliat  practice  obtains  very  ex- 
tensively in  this  State  and  seems  never  to  have  been  questioned. 
On  the  same  theory,  a  transcription  made  with  a  pencil  wast 
held  insufficient  in  the  case  just  mentioned.  But,  if  these 
decisions  be  regarded  as  sound,  the  reasoning  upon  which  they 
are  based  fails  in  the  case  of  a  record  made  for  temporary  pur- 
poses. Here,  the  object  is  to  put  in  force  an  ordinance  for  an 
improvement,  intended  to  be  made  and  the  cost  thereof  collected 
in  a  short  period  of  time.  After  that  has  been  accomplished, 
it  performs  no  useful  purpose.  However  it  may  be  under  other 
statutes,  wc  think  the  pasting  of  the  ordinance  and  affidavit  in 
the  journal  is  a  substantial  and  sufficient  compliance  with  the 
requirement  of  the  charter.  That  it  is  competent  to  show  that 
a  paper  has  been  recorded  and  then  lost,  or  the  record  destroyed, 
wc  have  not  the  slightest  doubt.  Its  mere  absence  from  the 
book,  or  the  absence  of  the  book  itself,  is  not  conclusive  evidence 
of   non-rccordation.      Tersons   injured   by   the   destmetion   of 
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records  could  hare  relief  at  common  law,  and  the  statutes  passed 
for  that  purpose  are  cumulatiTe.  Smith  v.  Catier,  3  Band.  167 ; 
Lyone  v.  Gregory,  3  H.  &  li.  237.  In  the  absence  of  a  statutory 
provision,  parol  evidence  is  admissible  to  prove  the  publication 
of  an  ordinance.    21  A.  &  E.  Enc.  Law  974. 

Ordinarily,  a  failure  on  the  part  of  a  party  to  a  suit  to  take 
and  introduce  his  evidence  before  the  cause  is  submitted,  pre- 
cludes him  from  having  relief.  Generally,  in  Bncb  cases,  the 
appellate  court  refuses  to  disturb  the  decree,  if  it  is  against  him, 
and,  on  reversing  it,  if  it  is  for  him,  refuses  to  remand  the  cause 
and  renders  a  final  decree  against  him.  If  the  bill  or  cross-bill 
is  sufficient,  and  the  proof  fails,  the  general  rale  is  not  to  remand 
the  cause.  But  there  are  exceptions  to  this  rule.  When  the 
record  discloses  the  liighly  probable,  or  almost  certain,  existence 
of  the  evidence  needed  to  enable  the  party  to  prevail,  the  cause 
will  be  remanded.  Love  v.  Timley,  32  W.  Va.  25.  In  that  case 
the  bill  purported  to  exhibit  a  copy  of  the  judgment  which  could 
not  be  found  in  the  record.  Other  papers,  relating  to  the  judg- 
ment and  presupposing  its  existence,  were  disclosed.  Hence  the 
court  could  see  that  the  omission  was  a  mere  oversight.  In 
SitUngtons  v.  Brown,  7  Leigh  271,  the  cause  was  remanded  to 
enable  the  plaintiS  to  prove  a  certain  fact  necessary  to  his  relief 
which  appeared  to  the  court  to  have  been  inadvertently  omitted. 
In  Miller  V.  Argyle's  Exrs.,  5  Leigh  460,  an  injunction  was  sued 
out  of  the  county  court,  to  prevent  the  sale  of  land  under  a  trust 
deed  for  purchase  money,  on  the  ground  that  the  title  to  part  of 
the  land  had  failed  and  was  defective  as  to  the  balance.  As  to 
the  first  allegation  the  answer  was  silent,  and,  as  to  the  second, 
it  set  np  a  confession  and  avoidance.  The  county  court  granted 
the  relief  prayed  for,  notwithstanding  there  was  no  proof  of  the 
undented  allegation.  The  superior  court  of  chancery  reversed 
the  decree  and  dismissed  the  bill.  On  an  appeal  from  this  decree, 
the  Court  of  Appeals  reversed  the  decree  of  the  superior  court 
in  so  far  as  it  dismissed  the  bill,  and,  pronouncing  the  decree 
which  the  superior  court  ought  to  have  rendered,  remanded  the 
cause  for  further  proceedings,  allowing  the  plaintiff  to  supply 
the  necessary  proof.  To  the  same  general  effect,  see  Cropper  v. 
BKrton's.  5  Leigh  428 ;  Duff  x.  Duff.  3  Leigh  333.  In  HUton  v. 
Hilton,  1  Grat.  161,  the  matter  in  controversy  was  the  probate 
of  a  will.     The  contestants  admitted,  upon  the  record,  the  due 
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execution  of  the  paper  and  the  competency  of  the  teatator,  but 
contended  that  it  ought  not  to  be  admitted  to  probate  because 
it  had  been  subsequently  revoked.  The  county  court  refused 
to  admit  it  and  an  appeal  was  taken  to  the  superior  court  of 
the  county.  There,  one  witness  was  introduced  to  prove  the 
necessarj  facts,  and  then  the  contestants  again  admitted  them, 
and  the  evidence  of  cancellation  and  revocation  was  intro- 
duced and  the  superior  court  affirmed  the  judgment  of  tlie 
county  court,  and  an  appeal  was  taken  to  the  supreme  court 
where  the  judgment  of  the  superior  court  v&s  reversed  and  tlie 
cause  remanded.  Judge  AUen  said  the  admission  of  the  contest- 
ants prevented  the  introduction  of  the  proof  which  the  propo- 
nents would  otherwise  have  adduced,  and  that,  therefore,  au  op- 
portunity should  be  afforded  them  to  introduce  it.  A  decree 
erroneously  confirming  a  commissioner's  report,  based  on  insuffi- 
cient evidence,  will  be  reversed  by  the  appellate  court,  but,  if  it 
appears  that  other  testimony  could  have  been  adduced  before 
the  commissioner  upon  the  question  submitted,  the  cause  will 
be  remanded  with  direction  to  recommit  the  cause  for  the  taking 
of  further  testimony.  Holt  v.  Taylor.  43  W.  Va.  153.  This,  no 
doubt,  rests  in  part  upon  the  fact  that  the  plaintifl  is  luUeil 
into  8  sense  of  security  by  the  action  of  the  commissioner  and 
the  court  in  relieving  him,  by  their  rulings,  from  the  introduc- 
tion of  a  part  of  the  testimony,  he  could  have  put  in.  Other 
decisions  of  like  import  can  be  found,  but  these  sustain  the 
proposition  that,  when  the  record  shows  high  probability  of 
the  existence  of  the  necessary  proof,  the  cause  will  be  remanded 
to  let  it  in.  This  does  not  justify  like  action  in  cases  in  which 
the  record  does  not  indicate  the  existence  of  the  evidence.  Some 
of  these  cases  assert  the  further  proposition  that,  if,  by  the  rul- 
ings of  the  court,  a  party  has  been  prevented  from  introducing 
testimony  he  could  have  introduced,  he  being  thereby  persuaded 
or  assured  that  the  proof  already  in  is  sufficient,  or  is  in  suffi- 
cient form,  the  cause  will  be  remanded.  This  action  on  the  part 
of  the  court  lulls  the  party  into  a  feeling  of  security.  Any  other 
rule  would  result  most  disastrously  in  some  cases.  On  a  doubt- 
ful question  as  to  procedure,  a  different  rule  would  require 
him  to  hazard  his  entire  case  on  the  test  of  the  tenabloness 
of  his  position.  The  safer  and  better  rule  is  that  a  party, 
without  losing  his  right  to  make  a  better  case,  may  stand  upon 
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the  favorable  mliogs  of  the  conrt  until  they  fail  him,  and 
then  go  back  and  stren^hen  his  poaition.  Many  illastratione 
of  this  are  fonnd  in  the  deciaiooe.  On  eustaining  the  demur- 
rer to  a  bill  or  declaration,  leave  to  ameod  is  nearly  Alwa}'a 
granted.  Eironeons  rulings  on  the  trial  of  a  cause,  in  respect 
to  evidence  and  InstructionB  and  motions,  are  not  fatal  to  the 
party  in  whose  favor  they  are  made,  in  the  sense  or  to  the  estent 
of  putting  him  out  of  court.  On  a  reversal  for  such  errors, 
the  opposite  party  is  allowed  a  new  trial,  but  the  party,  induc- 
ing the  errors,  is  not  deprived,  by  way  of  punishment,  of  any 
right  he  had  in  the  first  instance.  In  some  instances,  this 
Conrt  has  refused  to  remand,  in  cases  in  which  it  has  been 
asked  to  do  so,  hut,  in  Uiose  cases,  the  record  did  not  disclone 
the  existence  of  the  evidence,  nor  bad  the  parties  been  misled 
by  any  erroneous  mlings  of  the  trial  court. 

In  a  brief  for  appellant,  it  is  urged  that,  as  the  affidavits, 
setting  up  these  facts,  are  made  parts  of  the  answer,  and  there 
is  no  special  replication,  denying  them,  they  must  be  taken  as 
true.  We  do  not  regard  them  as  constituting  new  matter. 
They  are  set  up  merely  in  denial  of  the  all^ation  of  the  bill. 
The  prayer  for  affirmative  relief  is  predicated  upon  the  matter 
substantially  set  forth  in  full  by  the  bill.  The  answer  intro- 
duces nothing  new,  except  facts,  tending  to  negative  charges 
made  in  the  bill. 

As,  in  our  opinion,  the  evidence  shown  by  these  affidavits 
to  be  in  existence  is  sufficient,  taken  alone,  to  prove  the  publica- 
tion and  recordation  of  the  ordinance,  the  cause  ought  to  be 
remanded  to  let  it  in,  unless  the  record  discloses  something 
else  fatal  to  the  appellant.  It  becomes  necessary,  therefore,  to 
examine  and  pass  upon  the  other  charges,  set  up  in  the  bill 
against  the  validity  of  the  asaessmeDte.  It  is  argued,  in  the 
brief,  that  the  contract  was  entered  into  before  the  ordinance 
took  effect,  assuming  that  publication  was  made  and  the  evi- 
dence thereof  recorded  in  conformity  with  the  requirement  of 
the  charter,  but  this  charge  is  not  made  by  the  hill,  and  the 
contract,  exhibited  therewith,  hears  date  September  4,  IStOS, 
some  days  after  the  second  publication  of  the  ordinance,  as  in- 
dicated by  the  affidavit.  As  the  exhibit  is  a  part  of  the  bill, 
this  date,  subsequent  to  the  Isst  publication  of  the  onlinancc, 
is  an  allegation  or  admission  of  the  bill,  and  there  is  no  allega- 
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tion  in  it  that  the  contract  was  not  actually  made  on  that  day. 
There  is  another  exhibit  whicli  showa  pmt  the  bid  of  the  con- 
tractor for  tlie  paving  of  Boiliit,  Kanawha,  Bradford  and  Pied- 
mont Streets  was  received  and  accepted  on  tlie  29th  day  of 
July,  1902,  some  three  days  before  the  last  publication  of  the 
Virginia  Avenue  ordinance.  On  this  reste  a  contention  that  the 
Virginia  Avenue  contract  was  let  before  the  ordinance  took 
effect.  In  it,  nothing  is  said  about  bids  for  work  on  this  ave- 
nue. Hence,  this  cannot  be  regarded  as  an  allegation  of  the  ac- 
ceptance of  a  bid  for  the  paving  of  that  avenue.  Tlie  order  says 
these  bids  were  for  certain  street  paving,  the  streets  not  being 
named,  but  it  is  immediately  followed  by  what  is  called  tlie 
"advertisement  for  bids  for  grading  and  curbing,"  and  this  does 
not  include  Virginia  Avenue,  Another  portion  of  the  record, 
exhibited  with  the  answer,  seta  forth  an  advertisement  for  bids 
for  grading  and  curbing,  to  be  received  on  the  29th  day  of 
July,  1902,  and  names  ft  number  of  streets,  but  not  Virginia 
Avenue.  There  is  nothing  in  the  record  which  shows  that  any 
contract  was  made,  either  formally  or  informally,  for  the  pave- 
ment of  Virginia  Avenue  before  the  publication  of  the  ordinance 
had  become  complete,  and  the  date  of  the  contract  follows  that 
of  the  completion  of  the  publication. 

The  bill  alleges  the  contract,  as  to  thU  avenue,  was  let  without 
any  previous  advertisement  for  bids.  An  aflfidavit  in  the  recotd 
says  "tlie  contract  was  made  after  due  advertisement  for  bid*.'' 
As  it  thus  seems  probable  the  fact  can  be  proven,  what  has  been 
said  on  this  subject  suffices.  'But,  if  it  should  not  be  established, 
the  long  delay  of  the  plaintiff  in  attacking  the  assessment  may 
bar  her  The  work  done  was  beneficial  to  her  property.  Ir- 
regularities which  might  have  availed  her,  if  set  up  while  th-^ 
work  was  in  progress,  may  now  be  worthleea  as  ground  of  re- 
lief, but  we  leave  this  open,  since  the  question  may  not  arise, 

Tlie  contention  that  the  contract  was  not  let  to  the  lowest 
bidder,  assuming  that  bids  were  advertised  for,  rests  upon  the 
fact  that  only  one  bid  was  made  under  the  advertisement.  Thifl 
was  made  by  parties  who  already  had  a  large  amount  of  paving 
under  contract  with  the  city  and  their  machinery  and  men 
on  the  ground.  The  circumstances  gave  them  an  important 
advantage  over  others  not  so  situated,  and  nobody  competed 
with  them.  There  is  obviously  nothing  in  the  suggestion  that 
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there  must  be  at  leaBt  two  bids  to  authorize  the  making  of  a 
contrsct.  Where  there  ie  but  one  bid,  it  is,  in  fact,  the  lowest, 
though  not  by  comparisoa.  We  mnst  take  the  practical,  not 
merely  the  grammatical,  sense  of  the  statute.  We  are  not 
disposed  to  follow  the  decisions  cited  to  the  eifect  that  the  bid- 
ding must  extend  to  the  point  of  competition.  It  sufSces  to 
require  opportunity  for  competition  to  be  given.  How  can  a 
city  council  compel  unwilling  persons  to  bid?  When  one  man 
has  proposed  t«  do  the  work  for  a  reasonable  apd  fair  price  and 
nobody  else  will  bid,  must  the  hands  of  the  council  be  tied,  and 
public  injury  be  inflicted,  for  the  mere  technical  want  of  com- 
petition? This  is  not  the  spirit  in  which  statutes  are  generally 
construed.  There  are  some  dicta  to  the  effect  that  there  must 
be  more  tiian  one  bid  to  justify  the  letting  of  a  contract.  People 
V.  Supervisors,  42  Hun.  {K.  Y.)  456,  and  Vincent  v.  Ellis,  88 
N.  W.  836,  but  no  actual  decision  to  that  effect  has  been  found. 

The  charter  does  not  require  the  assessment  to  be  made  against 
each  lot  separately.  Section  28,  before  the  amendment  made  by 
the  Act  of  1901  seems  to  have  contemplated  assessment  by  lots, 
though  it  was  not  explicit  in  that  respect;  but  as  found  in  the 
Act  of  1901,  it  makes  no  reference  to  the  subject.  It  says  the 
council  shall,  on  the  completion  of  the  paving  of  a  street  or 
portion  thereof,  "cause  the  several  frontages  abutting  thereon  to 
be  measured,  and  shall  assess  upon  each  and  every  land  owner 
so  abutting,  the  proper  amount  to  be  determined  as  provided  in 
the  foregoing  plan."  The  plan  referred  to  says  "Payment  is  to 
be  made  by  any  land  owner  in  such  proportion  of  two  thirds  of 
the  cost  as  the  frontage  in  feet  of  his  or  her  land,  so  abutting, 
bears  to  the  total  frontage  of  all  land  so  abutting  upon  su^ 
street  or  alley  or  portion  thereof,  so  paved  as  aforesaid."  If  the 
statute  had  provided  for  separate  lot  asseasments,  it  might  be  re- 
garded as  a  material  and  important  requirement,  but  we  do  not 
feel  at  liberty  to  read  it  into  it.  None  of  the  terms  used  neces- 
sarily or  fairly  imply  it.  These  lota  are  apparently  adjacent, 
since  they  bear  the  consecutive  numbers  1,  2  and  3,  and  are  in 
the  same  block.  In  a  practical  sense,  they  may  be  regarded  as 
one  tract  or  parcel,  and  a  fair  and  reasonable  interpretation  of 
the  statute  makes  them  liable  to  assessment  as  a  whole. 

The  portion  of  the  street,  included  in  the  improvement  and 

estimated  apportionment  of  cost,  has   four  cross-street  inter- 

88  w.  v«. 


7i  Haoer  v.  Meltos.  [Oct  1909. 

sections,  each  forty  feet  wide,  and  tlie  cost  of  paving  tiie  cross- 
ings is  included  in  the  amount  charged  to  the  owners  of  the 
abbutting  property  and  the  city,  two-tliirds  f«  the  owners  and 
one-third  to  the  city.  This,  it  is  said,  the  charter  does  not  con- 
template and  could  not  legally  impose,  since  it  relieves  the  own- 
ers of  property  ahntting  on  the  cross  streets  of  the  cost  of  pav- 
ing the  crossings  and  makes  the  burden  unequal  in  violation 
of  the  constitutional  provision  requiring  taxation  to  be  equal. 
The  statute  does  ijot  expressly  ejtcept  crossings.  Its  terms  seem 
to  contemplate  apportionment  of  the  entire  cost,  exclusive  of 
that  of  the  curbing,  which  is  expressly  made  a  charge  against 
the  city.  It  says  the  owners  of  the  abutting  property  shall  pay 
two-thirds  "of  the  total  cost  of  grading  and  paving  said  street 
or  alley,  or  portion  thereof."  Inequality  of  burden  is  not  made 
apparent.  Judged  by  their  width,  the  cross  streets  seem  to  be 
nnimportaut  ones.  Neither  the  plan  of  the  ci^  nor  the  length 
and  connections  of  these  cross  streets  is  disclosed.  It  may  be 
that  no  lots  front  on  them.  In  tliat  event,  the  inequality  of 
burden,  in  a  charge  of  the  cost  of  paving  these  cross  sections 
against  the  comer  lots,  based  on  both  frontage  and  depth,  would 
be  equally  as  great,  as  that  of  a  charge  against  all  the  lots  on 
the  main  street  according  to  frontage.  Absolute  equaliiy  is 
sometimes  unattainable.  In  such  cases,  approximation  is 
necessaiy.  By  far  the  greater  number  of  cases  fall  under  the 
rule  of  approximation.  Valuation  is  always  a  matter  of  opinion. 
An  assessor's  judgment  is  not  infallible,  but  assessment  laws 
are  not  invalid  because  there  is  possibility,  and  even  certainty, 
of  erroneous  valuations,  working  inequality  of  burden.  Here 
tHlre  is  room  for  two  opinions  as  to  what  is  equality.  In  the 
judgment  of  the  legislature,  the  plan  embraced  in  the  statute, 
apportionment  according  to  frontage,  ignoring  the  comparatively 
unimportant  cross  streets,  it  being  reasonably  certain  that  the 
main  streets  will  be  paved  first,  is  more  equitable  and  just  than 
any  other  plan.  Even  if  we  were  of  a  different  opinion,  we 
would  be  compelled  to  respect  that  of  the  legislature,  unless  we 
could  see  a  clear  violation  of  the  constitutional  limitation  upon 
legislative  power.  It  is  not  the  province  of  courts  to  review 
legislative  acts,  or  correct  errors  of  legislative  judgment,  done 
and  made  within  the  domain  of  legislative  power  and  authority. 
Ijegislative  power  to  apportion  and  charge  the  cost  of  paving 
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street  iutcreectione  against  the  property  owoere  is  not  questional, 
and  we  perceive  no  groimd  upon  which  such  power  can  be  suc- 
cesBfully  denied. 

The  ordinance,  granting  the  street  railway  company,  who^e 
tracks  are  located  in  the  street,  its  franchise,  required  it  to  pave 
the  street  between  its  rails  and  for  one  foot  outside  of  the  track 
on  each  side  thereof.  A  contention  against  the  validity  of  tiic 
assessment  is  that  the  amount  paid  by  the  railway  company 
should  have  been  deducted  from  the  entire  cost  and  only  the 
residue  apportioned  between  the  city,  on  the  one  side,  and  the 
property  owners  on  the  other,  l^e  statute  is  silent  as  to  thlit 
matter.  Only  the  city  ordinance  deals  with  it.  Having  the 
power  to  grant  the  franchise  to  the  railway  company,  it  imposed 
this  burden  as  a  condition.  Whatever  power  and  discretion  the 
council  has,  respecting  the  imposition  of  the  cost  of  paving,  as 
an  incident  to  the  granting  of  the  franchise,  is  full  and  com- 
plete, not  restrained  or  regulated  by  the  statute.  No  higher 
statutory  or  organic  law  declares  the  advantages  so  obtained 
shall  be  allowed  to  the  abutting  property  owners,  rather  than  to 
all  the  tax-payers  of  the  city.  It  does  not  seem  to  be  governed 
by  common  law  or  equity  principles,  further  than  the  ordinary 
rulea  of  construction  are  applicable  in  seeking  the  letrislativc 
intent.  The  legislature  has  done  no  more  than  vest  the  diw- 
cretionary  power  in  the  council,  and  the  council  has  seen  fit  to 
distribute  this  pecuniary  advantage  to  all  the  people  of  the  city. 
We  think  this  objection  is  clearly  untenable. 

The  suggestion  that  no  return  of  delinquency  for  improve- 
ment assessments  can  he  certified  to  the  State  Auditor  and  by 
him  inserted  in  his  list  of  delinquent  lands,  certified  to  t)ic 
sheriff  for  sale,  unless  the  party  against  whom  the  assessment 
stands  is  delinquent  as  to  other  taxes  on  the  property,  or  unlesa 
the  return  is  made  and  certified  with  delinquencies  as  to  other 
taxes,  is  founded  on  the  phrase,  "to  be  included  with  the  state, 
county  and  district  taxes  in  his  list  of  delinquent  land  sent 
down  to  the  sheriff  of  said  county  for  sale,"  predicated  on  "liens 
for  city  taxes  and  attendant  penalties  as  well  as  for  improvement 
assessments."  The  argument  is  that  this  mode  of  enforcing  pay- 
ment of  special  assessments  can  be  resorted  to  only  as  an  inci- 
dent to  the  sate  of  land  for  delinquency  as  to  ordinary  taxes. 
There  is  another  clause  in  section  28  which  saye  sueli  asseKs- 
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meats  shall  "be  treated  and  couaidered,  and  payment  thereof  en- 
forced, in  all  respects,  as  herein  provided  for  the  collection  of 
any  other  taxes  due  the  city;  and  there  ehall  be  a  lien  therefor, 
the  same  as  for  such  other  taxes,  which  lien  may  be  enforced  the 
same  as  provided  for  other  taxes."  If  any  express  language 
vere  necessary  to  indicate  that  the  phrase  "to  be  included 
with"  state  taies,  Ac,  means,  when  properly  interpreted,  to  be 
returned,  certified  and  sold  as  property  is  returned,  certified  and 
sold  for  non-payment  of  state  and  other  taxes,  this  clause 
amply  suffices.  It  was  certainly  never  intended  to  enable  the 
property  owner  to  defeat  the  lien  for  a  special  assessment  or 
prevent  enforcement  thereof  in  any  manner  prescribed  and 
authorized,  by  simply  paying  his  other  taxes.  This  would  be  an 
extremely  narrow  limit  within  which  to  confine  so  important  a 
right  by  mere  construction,  falling  far  short  of  the  literal  im- 
port of  the  terms  used.  However,  it  no  doubt  means  also  that 
such  delinquent  assessments  shall  be  returned  at  the  time 
ordinary  delinquent  taxes  are  returned,  to  the  end  that  the  prop- 
erty owner  may  know  with  reasonable  certainty  wheg  to  took 
for  such  proceedings  and  may  not  hi  called  upon  more  than 
once  a  year  to  give  attention  to  them. 

Complaint  is  also  made  because  the  penalty  of  ten  per  cent 
inflicted  for  non-payment  of  the  assessment,  within  the  time 
stipulated,  ie  included  in  the  amoimt  certified.  Tiie  statute 
contemplates  this.  Section  28  says  the  "assessment  with  the 
penal^  aforesaid  added  thereto"  shall  be  treated  and  considered, 
and  payment  thereof  enforced,  in  all  respects  as  herein  provided 
for  the  collection  of  taxes  due  the  city,  and  that  "there  shall 
be  a  lien  therefor,  the  same  as  for  such  other  taxes,  which  lien 
may  be  enforced  the  same  as  provided  for  other  taxes."  When 
the  statute  does  not  expressly  give  a  lien  for  the  penalty,  or 
leave  it  in  doubt  as  to  whether  it  shall  be  considered  part  of  the 
cost  of  the  improvement,  the  decisions  are  conflicting  as  to 
whether  it  is  collectible.  25  A.  &  E.  Enc.  Law  1197,  and  authori- 
ties there  cited.  But  certainly  not,  if  the  statute  in  plain  terms 
gives  it. 

Though  the  return  of  delinquency  may  he  fatally  defective 
as  alleged  in  the  bill,  (1)  for  insufficiency  of  the  affidavit 
appended  to  the  list,  and  (S)  for  having  been  made  at  a  dif- 
ferent time  from  the  return  of  delinquency  as  to  ordinary  taxes. 
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and  thoDg^h  the  notice  of  sale  may  be  defective,  there  is  no  jurisclic- 
tion  in  equity  to  enjoin  the  sale  for  such  defect ;  and,  for  that 
reason,  we  are  not  called  upon  here  to  decide  whether  such  defects 
are  material,  or  would  be  sufficient  to  inyalidate  a  sale.  The 
law  does  not  contemplate,  nor  authorize,  injunction  to  prevent 
a  sale  of  property  to  satisfy  a  valid  tas.  In  order  to  maintain 
an  injunction  against  the  collection  of  a  ta.x,  it  must  be  shown 
that  the  tax  is  invalid  and  void.  Public  policy  demands  this. 
If  the  collection  of  valid  taxes  could  be  tied  up  in  litigation, 
the  state,  counties,  district  and  municipal  corporations  would 
frequently  have  vast  amounts  of  their  revenue  impounded  and 
tied  up  in  the  courts  and  in  the  hands  of  citizens  to  the  great 
impairment  and  embarrassment  of  the  functions  of  government. 
Other  remedies,  amply  sufficient,  are  provided  for  the  correction 
of  mere  defects  in  the  procedure  for  tlie  collection  of  a  valid 
tax;  and,  if  such  collection  is  made  by  sale  of  property  for 
delinquency,  the  law  affords  the  former  owner  protection  by 
enabling  him  to  set  aside  the  sale,  and  even  the  deed,  under  some 
circumstances,  but  he  must  always  pay  the  tax  as  a  condition 
precedent  to  relief.  We  think  this  la  the  clear  import  of  many 
decisions  of  this  Court..  Christy  v.  Maiden.  23  W.  Va.  677; 
Crim  V.  PhiUppi.  38  W.  Va.  122;  Bank  v.  Philippi.  38  W.  Va. 
219 ;  Batten  v.  McClain,  50  W.  Va.  121 ;  Cain  v.  Elkins.  m 
W.  Va.  9.  It  seems  clear,  therefore,  that,  if  the  assessment  is 
valid,  the  court  erred  in  perpetuating  the  injunction,  as  well  as 
in  holding  the  assessment  and  Hen  void. 

If  the  assessment  is  valid,  there  is  a  further  error  in  the  failure 
of  the  court  below  to  decree  a  eale  of  the  property  for  the  satis- 
faction of  the  lien,  on  the  prayer  for  affirmative  relief,  con- 
tained in  the  answer  of  the  city,  since  the  statute  allows  enforce- 
ment thereof  by  suit  in  equity  ae  well  as  bv  sale  for  delinquency. 
The  charter  provides  as  followa :  "Tliere  shall  be  a  lien  upon  all 
real  estate  within  said  city  for  the  city  tuxee  asHCflscd  thereon. 
including  such  penalties  added  thereto  for  non-payment  thereof 
as  are  prescribed  by  this  chapter,  from  the  commencement  of 
the  year  in  which  they  are  assessed.  Said  liens  may  be  enforced 
by  appropriate  suit  in  any  court  of  record  in  Kanawha  county, 
provided  such  suit  be  instituted  within  five  years  from  the  time 
when  said  liens  attach  as  herein  provided.  But  the  forcgoinR 
limitation' does  not  apply  to  or  affect  the  time  within  which  the 
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liens  provided  for  in  the  next  succeeding  Bection  may  be  enforced. 
*  *  •  And  any  aaaessment  so  remaining  unpaid  in  the 
treasurer's  hands  shall  be  taken  up  by  said  finance  committee 
on  settlements  had  with  him  on  those  days,  and  thereupon  said 
committee  shall  place  said  assessment  with  the  penalty  afore- 
said added  thereto  in  the  hands  of  the  city  sergeant,  to  be  treated 
and  considered,  and  payment  thereof  enforced,  in  all  respects, 
as  herein  provided  for  tlie  collection  of  any  other  tases  due  the 
city;  and  there  sliall  be  a  lien  therefor,  the  same  as  for  such 
other  taxes,  which  lien  may  be  enforced  the  same  as  provided 
for  other  taxes,"    Acts  1901,  chapter  152,  sections  27  &  38. 

The  amount  of  the  assessment,  without  interest,  is  $288.03, 
and,  with  the  penalty  added,  $316.83.  "Hie  terms  of  tlie  charter, 
respecting  interest,  though  .somewhat  confused,  seem  to  import 
that  none  ia  to  be  charged  until  after  the  assessments  have  been 
placed  in  the  hands  of  the  city  treasurer  for  collection.  That 
occurred,  in  this  instance,  on  the  7th  day  of  July,  1906.  Agree- 
ably to  these  conclusions  and  findings,  a  decree  should  be  pro- 
nounced in  favor  of  the  city  for  the  sum  of  $316lS3,  with  interest 
on  $388.03,  part  thereof,  from  the  7th  day  of  July,  1906,  pro- 
vided the  assessment  shall  be  found  to  be  valid. 

Therefore,  the  decree  of  the  circuit  court  "will  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  Remanded. 

Brannon,  Jcdoe: 

Judge  EoBiKSON  and  I  think  that  Mrs.  Hager  sliould  pay 
two  thirds  of  the  cost  of  paving  half  the  street,  deducting  from 
it  that  part  of  the  half  street  paved  by  the  car  company.  The 
city  ordinance  requires  the  city  to  pay  one  third  the  cost.  The 
decision  relieves  it  of  that  part  of  the  paving  done  by  the  car 
company.  That  part  cost  the  city  nothing.  It  profits  by  it, 
Mrs.  Hager  does  not.  The  city  and  Mrs.  Hager  should  pay  for 
the  balance  after  such  deduction,  the  city  one  third  that  balance. 
Mrs.  Hager  two  thirds.  By  the  decision  the  city  does  not  pay 
a  third  of  the  cost  though  the  ordinance  says  it  shall.  Mis. 
Hager  pays  more  than  two  tliirds  of  the  actual  cost  to  the  city. 
The  ordinance  was  intended  to  make  the  lot  owner  reimburse 
the  city  two  thirds  of  its  actual  expenditure.  Authority  for  this 
position  exists  and  was  before  the  Court.  I  myself  do  not  regard 
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the  paving  by  the  car  company  as  compeneation  for  ttie  f  ranoliixe, 
but  aa  imposing  duty  of  restoration  or  maintenance  of  the 
Btreet. 


CHARLESTON. 

White  et  al.  v.  White  el  alg. 
Submitted  February  IT,  1909.     Decided  October  26,  1900. 

1.  AFTEJiaANCE — Wkat  Conttituteii — Acceptance  of  Kotice  to  Take 

Depotitiont. 

Acceptance  of  notice  to  take  depoaltiona,  by  a  partj  aot  served 
wjtb  process,  does  not  amount  to  appearance  In  the  suit  or 
action,     (p.  81). 

2.  E^riTT — Decree — Juriadictional  Recitatt — Conttniction. 

Where  tbere  are  a  number  of  adult  defendanta.  some  served, 
others  non-resldenta  and  proceeded  against  by  order  of  publl- 
catl<»,  a  Judgment  or  decree  reciting  In  general  terms  tbe  ap- 
pearance of  tbe  adult  defendants  without  naming  them,  will  be 
construed  as  Including  only  the  persons  served  with  process, 
(p.  82). 

3.  PsocEsa — Acceptance  of  Beroice  Outtide  State— Effect. 

Acceptance  generally  oC  service  of  process  of  a  circuit  court, 
or  of  litis  Court,  by  a  non-resident  defendant  outside  the  state. 
wDI  have  no  otber  effect  Ihan  service  on  the  acceptor  outside 
tbe  state,  or  order  of  publication  duly  published  and  posted 
as  provided  by  statute,     (p.  dS.) 

4.  Appeal  akd  EIbbob — Effect  of  Affirmance — Ret  Judical^. 

In  order  that  tbe  afllrmance  here  of  a  final  decree  shall  operate 
to  deprive  an  adult  non-resident  defendant,  not  served  with 
process  or  appearing,  and  who  did  not  Join  In  the  appeal,  to 
a  rehearing  pursuant  to  sections  3816  and  3S19.  Code  1901!; 
or  an  Infant  defendant  within  six  mratbs  after  attaining  bis 
majority,  from  showing  cause  against  the  same,  such  Anal 
decree  must  have  been  Jointly  against  all.  and  the  parties 
appealing  and  the  parties  not  appealing  must  stand  upon  tbe 
same  ground,  and  their  rights  be  Involved  In  the  same  ques- 
tlm,  and  be  equally  affected  by  such  decree,     (p.  83). 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  James  A.  White  and  others  against  A.  B.  White,  Hattie 
Glover,  and  Addie  Riffe.  Decree  for  plaintiffH,  and  Hattie 
Glover  and  Addie  Biffe  appeal. 

Reversed  and  Remnntlfil. 
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Payne  &  Fayne  and  Berkeley  Minor,  Jr.,  for  appellanta. 
Lilly  <6  Shrewsbury,  for  appellees. 

Miller,  Fbesident: 

We  have  here  a  sequel  to  MlUte  v.  White,  64  W.  Va,  30 
(60  S.  E.  885).  After  the  origiDal  decree  of  July  27,  1907, 
which  denied  them  participation  in  the  partition  decreed,  was 
affirmed  here,  Hattie  Glover,  (nee  BifFe),  a  non-reBident  defend- 
ant, proceeded  againet  by  publication,  and  her  infant  sister, 
Addie  Eiffe,  represented  originally  by  guardian  ad  litem,  but 
who  had  reached  her  majority,  filed  their  separate  petitions  and 
answers  in  the  court  below,  the  former,  to  have  a  rehearing  as 
provided  by  section  3816,  Code  1906;  the  latter  proposing  pnr- 
suant  to  section  4002,  Code  1906,  to  show  cause  against  said 
•  decree,  within  six  months  after  reaching  her  majority  aa  pro- 
vided thereby.  Hattie  Glover  also  sought  to  file  a  second  pe- 
tition for  relief  against  said  decree,  on  the  ground  alleged  that 
the  attorney  employed  by  her,  tlie  husband  of  one  of  the  par- 
titioners,  had  in  the  intereats  of  his  wife  fraudulently  failed 
and  neglected  to  file  any  answer,  or  make  any  defense  what- 
soever for  her  to  the  original  bill.  From  the  decree  below,  of 
July  29,  1908,  denying  them  the  relief  prayed  for,  dismissing 
their  petitions,  and  refusing  to  file  their  answers,  petitioners 
have  appealed. 

Appellants  proposed  to  show  by  their  answers  contrary  to 
the  allegations  of  the  original  bill,  that  the  deed  of  James  M. 
White,  their  maternal  grand  father,  to  their  father,  John  Riffe, 
of  January  16,  1885,  for  370  acres  of  land,  was  not  an  advance- 
ment to  their  mother,  Minerva  BifTe,  deceased,  but  had  been 
made  upon  full  and  adequate  consideration  paid  the  grantor, 
to-wit,  $500.00  in  cash,  labor  amounting  to  $110.00,  and  other 
payments  amounting  in  all  to  $1300.00.  In  his  cross  bill  an- 
swer, A.  B.  White,  one  of  the  appellants  in  the  original  appeal, 
though  admitting  the  charge  that  said  conveyance  to  John  Biffe 
was  an  advancement  to  Miner\a  Biffe,  alleged  that  his  father 
years  before,  when  he  first  bought  the  land  out  of  which  this 
and  other  alleged  advancements  had  been  made,  entered  into  a 
contract  with  him  and  his  brother,  J.  N.  White  and  said  John 
Biffe.  that,  if  they  would  pay  for  the  land,  he  would  in  con- 
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eideration  thereof,  dted  to  them  portions  thereof;  that,  pur- 
suant to  said  agreement,  he  had  paid  $900.00  thereon,  and  was 
informed  that  J.  N.  White  and  John  Riflfe  had  paid  $1,000.00 
thereon.  In  their  special  reply  to  this  cross-bill  answer  plain- 
tiffs denied  this  allegation.  The  decree  appealed  from  filing 
said  cross-bill  and  reply  thereto  also  recites  that  the  guardian 
ad  litem  for  the  said  Addie  Riffe  and  the  other  infant  defend- 
ants also  filed  their  rejdy  thereto;  and  that  thereupon  the  adult 
defendants  appeared  thereto,  and  that  each  thereby  adopted  the 
special  reply  of  plaintiffs  to  said  cross  bill  as  tlieii;  reply  there- 
to. The  answer  on  behalf  of  said  infants  committed  them  and 
their  rights  to  the  protection  of  the  court,  and  prayed  that  no 
decree  be  entered  or  pronounced  which  would  tend  to  their  preju- 
dice. This  answer  was  sufficient,  as  far  as  the  infant  defend- 
ants were  concerned,  to  put  plaintiffs  on  proof  of  all  material 
allegations  of  the  bill.  Glade  Coal  Mining  Co.  v.  Harris,  65 
W.  Va.  152  (63  S.  E.  873).        * 

Are  appellants  or  either  of  them  entitled  to  a  rehearing  of 
the  former  decree?  First,  as  to  Hattie  Glover.  It  is  claimed 
she  is  concluded  and  estopped  by  the  original  decree  eClirmed 
here  on  several  grounds:  First,  by  her  acceptance  of  notice  to 
take  depositions;  second,  by  the  recital  in  said  decree  showing 
appearance  of  all  adult  defendants  to  said  cross  bill  answer, 
and  the  adoption  by  them  of  the  special  reply  of  plaintiffs'  as 
their  answer  thereto;  and,  third,  if  not  by  these  matters,  that 
by  acceptance  of  service  of  the  process  of  this  Court  she 
thereby  voluntarily  submitted  herself  to  the  jurisdiction  of  the 
court  and  is  concluded  by  the  affirmance  here  of  the  decree  he- 
low;  and,  fourth,  that  whetlier  otherwise  concluded,  that  this 
Court,  having  once  examined  said  decree  upon  the  appeal  of  «i- 
defendants,  will  not  again  re-examine  it  on  her  appeal.  We  will 
consider  Uiese  points  in  tlie  order  recited. 

The  universal  rule  is  that  a  court  can  acquire  jurisdiction  of 
the  person  of  a  defendant  only  by  service  of  process  within  its 
jurisdiction,  or  by  voluntary  appearance  in  the  suit  or  action. 
Does  acceptance  of  notice  to  take  depositions  by  a  non-rcsidcnt 
not  served,  amonnt  to  a  voluntary  appearance?  Decisions  say 
this  will  not  do;  that  the  appearance  must  be  in  the  suit  or  ac- 
tion by  entry  of  record,  by  motion,  plea,  or  answer  filed,  .4fi>- 
deraoa  v.  Anderson,  55  Mo.  A^.  368,  374-5;  Bentz  v.  Eubanks, 
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33  Earn.  321;  Scott  v.  Hidl,  14  Ind.  136.  The  same  thing  is 
intimated  in  .our  own  case  of  Frank  v.  Zeigler,  46  W.  Va.  614, 
618-19.  Our  Code,  section  3815,  Code  1906,  gives  service  of 
procees  outside  the  state  the  effect  only  of  order  of  publication. 
To  tlie  same  effect  are  Weatherbee  v  Weatheriee,  30  Wis.  526 ; 
McCormadk  v.  Bank,  53  Ind.  466;  Bank  v.  Hogers,  13  Minn. 
529. 

But  is  Hattie  Glover  concluded  by  the  recital  in  the  final  de- 
cree? She  was  only  one  of  a  number  of  adult  defendants,  all 
aerved  except  herself  and  two  others.  The  names  of  the  adult 
defendants  thus  appearing  are  not  recited,  and,  if  we  should 
construe  the  decree  as  including  Hattie  Glover,  we  would  have 
her  adopting  the  allegations  of  the  special  reply  of  plaintiff  to 
said  croea  bill  directly  antagonistic  to  her  and  her  sister's  in- 
terests and  contrary  to  the  positive  allegations  of  her  answer. 
What  construction  should  be  given  the  decree?  It  is  undoubt- 
edly the  law  that  recitals  oi  jurisdictional  facta  in  a  decree, 
as  that  defendante  were  duly  served  with  procosa,  and  the  like, 
are  conclusively  presumed  to  be  true,  unless  there  is  something 
in  the  record  showing  the  contrary.  Moore  v.  Green,  90  Va. 
181 ;  EUl  Y.  Woodward,  78  Va.  765 ;  Ferguson  v.  Teel,  82  Va. 
690;  Black  on  Judgments,  section  373.  To  illustrate  the  appli- 
cation of  this  rule.  Black,  at  page  412,  among  other  California 
cases,  refers  to  Reily  v.  Lancaster,  39  Cal.  354,  construing  re- 
citals in  tax  judgments,  controlled  we  think  by  statute,  and  not 
falling  under  the  general  rule,  for  see  Branson  v.  Canithers, 
49  Cal.  374,  380.  The  facta  recited  in  the  decree  in  question 
were  not  necessary  to  the  validity  thereof-  Constructive  ser- 
vice by  publication  was  all  that  was  necessary  to  give  the  court 
jurisdiction  to  pronounce  the  decree.  While  authorities  may 
be  found  to  the  contrary,  the  better  considered  cases  hold,  and 
the  weight  of  authority  seems  to  be,  that  when,  as  in  this  case, 
the  decree  in  general  terms  recites  appearance  of  parties,  the 
appearance  will  be  confined  to  those  parties  served  with  process. 
2  Ency.  PI.  &  Prao.  600,  and  cases  cited  in  notes.  Three  of 
these  cases,  Crump  v,  Bennett,  2  Litt.  (Ky.)  213;  Streeter  v. 
Marshall  Silver  Mining  Co.,  4  Colo.  535,  and  Clemton  T.  III.  St. 
Bank,  2  111.  45,  are  cited  for  the  proposition  that,  'TVhere  pleas 
are  filed  purporting  to  be  filed  by  defendants  generally,  this 
will  not  be  an  appearance  for  those  defendants  not  served  with 
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procesfi."  We  are  of  the  opinioo,  upon  these  authorities,  and  the 
facts  and  circumstances  of  tliis  caae,  that  the  recital  in  eaid 
decree  ought  not  to  be  construed  to  include  Hattle  Glover. 

Did  she  then  submit  herself  to  the  jurisdiction  of  the  court 
br  acceptance  of  the  appellate  process  of  this  Court?  Generally, 
when  process  ia  accepted  within  the  jurisdiction  of  a  court,  it 
is  suiGcient  to  confer  jurisdiction  to  pronounce  judgment  by 
default.  Marling  t.  Eobrecht,  13  W.  Va.  440,  463 ;  19  Ency. 
PL  &  Prac.  703,  and  cases  cited  in  notes.  But  when  service  is 
so  accepted  without  the  state,  unless,  as  some  cases  hold,  it  be 
otherwise  specifically  stipulated  in  the  acceptance,  it  will  amount 
to  no  more  than  order  of  publication.  Smith  i&  Wimealt  v. 
Chilton,  77  Va.  535;  19  Ency.  PI.  &  Prac.  702  and  notes.  One 
case  at  least  holds  that  such  a  stipulation  to  waive  any  other 
aerrice  is  not  sufficient  to  give  the  court  jurisdiction  of  the  per- 
son. Wealherbee  v.  Weatherlee,  20  Wis.  526.  Most  if  not  all 
the  cases  holding  such  acceptance  of  service  outside  the  juris- 
diction sufficient  were  forecloanre  cases,  or  attachment  suits,  or 
proceedings  tn  rem  not  necessarily  requiring  personal  service  of 
process  or  appearance  to  give  jurisdiction ;  or  cases  of  collateral 
attack,  and  not  cases  like  Smith  '&  Wimaatt  v,  ChUion.  supra, 
and  the  case  we  have  here,  where  absent  parties,  or  parties  un- 
der disability,  were  proceeding  under  statutes  to  obtain  re- 
hearings,  or  to  show  cause  against  judgments  or  decrees.  The 
question  here  is  not  whether  the  court  acquired  jurisdiction  to 
render  the  in  rem  decree,  but  whether  appellant  Hattie  (llovor 
is  precluded  by  service  of  process,  or  appearance,  from  assert- 
ing her  rights  under  the  statute.  Our  statute  relating  to  the  ef- 
fect of  service  of  process  without  the  state  is  also  applicable 
here.  Where  an  appellee  or  defendant  in  error  resides  without 
the  state,  the  statute,  section  3817,  Code  li)06,  provides  for 
publication. 

Lastly,  is  the  original  decree,  affirmed  here,  res  judirata.  as 
to  Hattie  Glover?  Unless  cut  off  hy  this  appearance,  seetionfl 
3816  and  3819,  Code  1906,  unquestionably  entitle  her  to  a  re- 
hearing. Smiih  &  Wim»ait  v.  Chilton,  mipra.  It  ia  undoubt- 
edly law  in  this  state,  by  repeated  decisions,  that  a  decision  of 
this  Court  binds  every  party,  appellant  or  appellee,  as  to  whatev- 
er is  decided  by  it,  whether  served  with  process  in  the  appeal  or 
not,  and  that  this  rule  applies  to  a  non-resident  against  whom 
m  w.  v». 
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and  another  tliere  may  have  been  a  joint  judgment  or  decree. 
Nevftnaa  v.  Mollohan,  10  W.  Va.  488;  Bentch  v.  LwUngton, 
20  W.  Va.  511,  537;  Ferguson  v.  MilUnder,  33  W.  Va.  30,  38; 
b'eabrigkt  v.  Seahright,  33  W.  Va.  152;  BlotL-pipe  Go.  v.  Spen- 
cer, 46  W.  Va.  590,  598.  But  to  have  tiiia  effect  tlie  judgment 
or  decree  must  be  joint,  and  the  parties  appealing  and  the  par- 
ties not  appealing  must  Btand  upon  the  same  ground  and  their 
rights  be  involved  in  the  same  question,  and  equally  affected 
by  the  same  decree  and  judgment.  Walker's  Ex'or.  v.  Page,  21 
Grat.  636,  points  seven  and  eight  of  the  syllabus;  Newman  v. 
MoUohan,  supra,  page  500;  Hall  &  ISmith  v,  Banic  of  Virginia, 
15  W.  Va.  323,  334;  Ferguson  v.  MUlender,  supra;  Morgan  v. 
Ohio  River  R.  Co.,  39  W.  Va.  17,  25;  Blowpipe  Co.  v.  Spencer, 
supra;  Vmce  Shoe  Co.  v.  IlaugU,  41  W.  Va.  375,  382.  What 
is  the  fact  in  this  ease?  The  former  decree  was  not  in  any 
sense  a  joint  judgment  or  joint  decree  against  the  then  appel- 
lants and  the  appellants  here.  Those  appellants  did  not  stand 
upon  the  same  ground,  and  their  rights  were  not  involved  in  the 
same  question  presented  on  this  appeal ;  their  interests  were  op- 
posed to  those  of  the  appellants  now  before  the  court.  The 
real  question  decided  on  the  former  appeal  was  whether  the  land 
decreed  to  be  partitioned  among  four  sets  of  heirs,  was  subject 
to  partition,  or,  as  claimed  by  A.  B.  White  in  his  cross  bill,  it 
belonged  to  him  by  parole  contract  with  his  father,  and  posses- 
sion. The  real  question  we  now  have  is  whether  the  deed  from 
their  maternal  ancestor  to  appellants'  father  was  a  gift  by  way 
of  advancement,  or  upon  consideration  paid,  an  issue  of  fact 
it  is  true,  tendered  by  the  allegations  of  the  original  bill,  hut 
the  defense  of  Hattie  Glover  and  of  her  sister  now  prcsentecl  and 
rejected  by  the  decree  appealed  from,  was  not  in;  so  that  upon 
the  former  appeal  the  appellants  did  not  stand  upon  the  same 
ground,  and  their  righta  were  not  involved  in  the  same  question 
and  equally  affected  by  the  decree.  That  appeal  did  not  bring 
up  for  adjudication  the  rights  of  the  present  appellants.  If 
that  appeal  had  been  by  Addie  Riffe,  by  her  guardian  ad  JUetn, 
and  the  dcf^ree  had  t)een  afiiriiied  on  her  appeal,  the  questions 
now  presented  for  our  judgment  might  have  bound  both,  both 
standing  on  the  same  footing  and  their  rights  l>eing  involved  in 
the  same  way.  Lyman  v.  Thompson,  II  W.  Va.  437.  Our  con- 
clusion, therefore,  is  that  Hattie  Glover  is  entitled  to  come  in 
««  w.  v». 
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and  make  defense  to  the  original  bill.  The  answer  which  she 
tendered,  and  which  was  rejected,  specifically  denieis  th^  allega- 
tion of  the  bill  that  the  land  conveyed  by  the  deed  from  James 
Jl.  White  to  her  father  was  an  advancement  to  her  mother. 
On  the  contrary,  she  alleges  that  her  father  paid  full  consider- 
ation therefor,  as  already  shown.  If  this  be  the  fact,  her  answer 
presents  a  clear  defense  to  the  bill.  But  it  ia  argued  that  be- 
cause the  deed  to  John  BifFe,  her  father,  recites  no  consideration, 
it  was  prinui  fade  an  advancement  to  the  mother,  and  this  seems 
to  be  the  law.  Roberta  v.  Coleman.  37  W.  Va.  143;  Peales 
Admr.  V.  Thurmond,  77  Va.  i53.  The  deed,  however,  was  only 
prima  facie  evidence  of  an  advancement,  and  was  subject  to  be 
rebutted  by  proof,  the  very  thing  which  was  proposed  to  be 
done  by  way  of  defense  to  the  bill.  Having  brought  herself 
within  the  rule  of  right  given  by  statute,  Hattie  Glover  was  un- 
doubtedly entitled  to  make  defense.  Johnson  v.  Ludivick,  58 
W.  Va.  464;  Martin  v.  Smith,  25  W.  Va.  579. 

Xow  as  to  Addle  Biffe,  The  statute  under  which  she  has 
proceeded  gives  her  clear  right  to  show  cause  against  the  de- 
cree within  six  months  after  attaining  her  majority.  Her  pe- 
tition and  answer  showing  cause  set  forth  the  very  same  mat- 
ters contained  in  the  petition  and  answer  of  her  sister,  Hattie 
Glover.  She  was  under  the  authorities  bound,  of  course,  to 
show  such  good  cause  for  setting  aside  the  decree,  as  would  be 
required  of  ao  adult.  Laffertij  v.  I/ifferly,  43  W.  Va.  783. 
She  might  do  this  as  she  has  attempted  to  do  by  petition  and 
answer,  or  by  bill  in  the  nature  of  a  bill  of  review,  or  by  any 
other  form  of  pleading;  and,  as  was  held  in  the  case  last  cited, 
she  is  not  confined  to  such  errors  as  might  appear  on  the  face  of 
the  decree,  but  is  entitled  to  introduce  new  matter  against  it. 
She  is  given  the  broad  right  to  show  cause  against  the  decree. 

Appellants  having  been  denied  the  rights  to  which  we  think 
them  justly  entitled,  the  decree  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  and  it  will  be  bo  or- 
dered. 

Reversed  and  Remanded. 
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CHARLESTON. 

State  v.  Cool. 

Submitted  June  11,  1909.     Decided  Xovember  2,  1909. 

J.     Spirituovs  Liquors— Sole  WitMn  One  Year — Itidictment. 

In  order  to  suetain  an  Indictment  Rgalnet  a  person  for  tbe 
sale  of  E^plrituoua  liquor,  vine,  porter,  ale  or  I>eer,  or  any  drink 
of  a  like  nattire,  without  baving  a  State  license  therefor,  tt 
Je  necessary  to  prove  Ibat  tbe  Bale  was  made  wltliln  one  year 
next  prior  to  the  Indictment,     (p.  ST). 

2.  Prejudicial  Ebbob — Revertal  of  Judgment. 

Where  the  trial  court  refuses  to  permit  a  question  to  be  an- 
swered  by  a  witness,  and  It  Is  made  to  appear  by  the  bill  of 
exceptions  that  tbe  answer,  If  allowed  to  be  given,  would  have 
been  material  to  the  Issue,  tbts  Court  will  assume  that  defend- 
ant was  prejudiced  by  such  refusal,  and  will  reverse  the  Judg- 
ment, set  aside  the  verdict  and  grant  a  new  trial,     (p  8S). 

3.  AufOEti  IsToxicATiNO  Dunks — Evidence,  Admi$tiWity  of. 

When  any  drink,  alleged  to  be  intoxicating,  is  sold  in  labeled 
bottles,  as  put  up  by  the  manufacturer,  and  has  a  commercial 
name  or  designation,  tbe  evidence  of  persons  who  have  pur- 
chased it  from  the  defendant  and  drunk  It,  whether  at  the 
same  time  or  on  dltFerent  days  and  occasions,  as  to  whether  It 
is  intoxicating.  Is  admissible  both  tor  the  State  and  tbe  de- 
fendaDt.     (p.  871. 

Error  to  Circuit  Court,  Preston  County. 
Honry  A.  Cool  was  convicted  of  unlawfully  selling  spirituous 
liquors  witliout  a  state  license  therefor  and  brings  error. 

Reversed  and  New  Trial  Awarded. 
P.  E.  Parrack  and  N.  J.  Forlncy,  for  plaintiff  in  error. 
^YiUiam  G.  Conley,  Attorney  General,  for  the  State, 

Williams,  Judge; 

On  tlie  lOtli  of  June,  1908,  Henry  A.  Cool  was  indicte<l  in 
Preston  county  for  unlawfully  selling  Epirituous  liquors,  without 
having  a  state  license  therefor. 

On  tlie  Tth  day  of  December,  1908,  he  was  tried  on  the  issue 
of  not  guilty,  convicted  and  adjudged  to  pay  a  fine  of  $25.00 
and  sentenced  to  confinement  in  jail  for  sixty  days. 

During  the  trial  he  took  five  several  bills  of  eseeptions.   Bill 

86  W.   Vi, 


.yLlOO^IC 


Nov.  1909.]  State  i-.  Cool.  87 

of  ezceptione  No.  1.  G.  A.  Taylor,  a  witnesB  for  the  State,  was 
asked :  "Tell  the  jury  whether  or  not  you  saw  Henry  C.  Riley 
bny  any  kind  of  intoxicating  drink  from  H.  A.  Cool  during  the 
year  1907  and  when?"  The  court  permitted  the  quMtion  to 
be  answered  over  the  objection  of  the  defendant.  This  is  not 
error  calling  for  a  reversal;  but  the  que«tioD  was  not  proper 
because  it  did  not  limit  the  time  of  the  sale  to  a  period  of  one 
year  prior  to  th£  time  of  the  indictment,  to-wit,  June  10,  1908. 

Bill  of  exceptions  No.  S  shows  that  the  defendaofs  motion 
to  strike  out  the  evidence  and  direct  a  verdict  of  not  guilty  was 
-overruled,  and  exception  taken.  This  bill  refers  to,  and  makes 
the  evidence  in  the  case  a  part  of,  the  bill  of  exceptions  from 
which  it  appears  tbat  the  State  failed  to  prove  that  the  alleged 
sale  had  been  m^de  within  s  year  prior  to  the  indictment.  This 
was  one  of  the  material  allegatioos  of  the  indictment  and  should 
have  been  proven  by  the  State.  The  court  erred,  therefore,  in 
overruling  the  motion. 

Bill  of  exceptions  No.  3  embodies  the  ruling  of  the  court  upon 
a  number  of  questions  asked  the  defendant  in  his  examination 
in  chief  and  also  upon  cross-examination.  It  does  not  appear 
that  the  court  erred  in  refusing  to  allow  the  questions  to  he 
answered,  because  it  is  not  made  to  appear  what  fact  was  in- 
t«ided  to  be  proved  by  the  question.  Thomas  v.  Electrical  Co., 
M  W.  Va.  395.  But  if  defendant  had  stated  that  his  purpose 
in  asking  the  question  was  to  prove  that  the  witness  had  drunk 
the  same  kind  of  malt  that  the  prosecuting  witness  had  drunk 
and  that  it  was  not  intoxicating;  and  that  defendant  sold  but 
one  kind  of  malt,  all  of  which  was  put  up  in  packages  by  the 
same  manufacturer  and  bore  the  same  commercial  brand,  the 
testimony  would  have  been  clearly  admissible  and  it  would 
have  been  error  to  exclude  it.  It  was  not  necessary  that  wit- 
ness sfrauld  be  able  to  state  that  be  had  drunk  out  of  the  iden- 
tical bottle  or  package  from  which  the  prosecuting  witness  had 
drunk  before  permitting  him  to  answer  the  question.  State  v. 
Good,  56  W.  Va.  815;  State  v.  GUlispie,  63  W.  Va.  153. 

Bill  of  exceptions  No.  4  shows  that  the  court  refused  (o  per- 
mit George  Hart,  a  witness  for  defendant,  to  answer  the  fol- 
lowing question,  viz:  "Tell  the  jury  whether  or  not  the  malt 
you  bought  of  him  (meaning  the  defendant)  was  intoxicating?" 
It  also  shows  that  it  was  the  intention  to  follow  np  this  question 
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and  prove  that  during  the  year  preceding  the  indictment  the  de- 
fendant handled  but  one  kind  of  drink,  called  malt,  and  that 
tliia  witness  had  drunk  it.  His  purpose  vaa  to  prove  that  it 
was  not  IntoxieatiDg.  Such  testimony  was  proper  and  the 
court  erred  ia  not  permitting  the  question  to  be  answered. 
State  T.  Good,  and  State  v.  GUIisjne,  supra. 

Bill  of  exceptions  No.  5  embodies  the  ruling  of  the  court 
on  the  motion  to  set  aside  the  verdict  and  grant  him  a  new 
trial.  This  bill  contains  the  evidence.  The  court  erred  in 
overruling  this  motion  for  the  reason  above  stated;  that  is,  the 
State  failed  to  prove  that  the  sale  had  been  made  within  a  year 
prior  to  the  time  of  the  indictment,  the  only  evidence  on  this 
point  being  the  following  question  and  answer  thereto  given  by 
the  State's  witness,  G.  A.  Taylor,  viz:  "Q.  Tell  the  jury 
whether  or  not,  you  saw  Henry  C.  Riley  buy  any  kind  of  intox- 
icating drink  from  H.  A.  Cool  during  the  year  1907  and  when  ? 
A.  ^Tiy  I  don't  know  of  him  selling  anything  hut  malt  I  be- 
lieve." This  does  not  prove  when  the  sale  was  made.  It  might 
have  been  made  in  the  year  1907  and  still  have  been  prior  to 
June  10,  1907. 

For  the  reasons  herein  stated,  the  judgment  of  the  lower 
court  will  be  reversed,  tlie  verdict  set  aside  and  a  new  trial 
awarded. 

Reversed  and  New  Trial  Awarded. 


CHARLESTON. 


Submitted  June  10, 1908.     Decided  Xovember  2,  1!>09. 

1.  Ji'DOuENT — ConclusivenegB — Record  BhotrHng  JuritdMion. 

If  the  record  of  a  cause  ehows  tbat  the  court  had  Jurisdic- 
tion, it  U  conclusively  presumed  to  speak  the  truth  la  that 
particular,  and  the  Judgment,  nnless  anccessfuUy  assailed  for 
fraud  or  collusfon.  Is  hlndtng  until  reversed  upon  appeal  or 
such  direct  rehearing  as  may  be  warranted  by  law.  (p.  92). 

2.  IxFAKTS — Actions — Judgment — Eliffibilltv     of      Ouordian      Ad 

Litem. 
and  Be  a  suit  to  sell  (be  coal  of  an  infant,  the  representation 
Durinblnfant  by  a  guardian  ad  Hiem  who.  It  is  afterwards  41s- 
no  w.  v«. 
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cloeed,  wu  interested  In  the  sale  uid   purcbue  of  the  coal. 
does  not  rendbr  the  decree  void  tor  want  of  jurisdiction,  (p.  »2}. 

3.     Samk — Bale  of  Propertg— Decree — Certainty. 

A  decree  for  the  sale  of  an  Infant's  coal,  which  sufflclentlj' 
locates  and  designates  the  tract  as  a  whole,  hut  Is  not  specific 
In  deHntng  the  location  of  reservations  of  smalt  parcels  of 
coal  therein,  is  not  void  for  uncertainty,     (p-  93). 

i.     8AiiE—Action»-~Judgment — Vacatttm  After  Maforitu- 

Fraud  in  the  procurement  of  a  decree  may  be  attacked  at 
any  time.  If  there  has  been  diligence  in  discovering  it  and 
promptness  In  proceeding  to  attack  it,  notwithstanding  the 
expiration  of  a  day  to  show  cause  against  the  decree,   (p.  94). 

5.  Same — Sole  of  Property — Interett  of  Owardlon  Ad  Litem— Effecl. 

7%e  Interesi  of  a  guardian  ad  litem  In  the  purchase  of  the 
Infant's  coal,  sold  in  the  proceeding  or  suit  in  which  the 
Infant  was  represented  by  that  guardian  ad  litewi,  will  render 
the  rale  voidable,     (p.  94). 

6.  Eqi-ttt — LaChei. 

Where  one  has  means  of  knowing  or  ascertaining  his  rights, 
where  he  Is  pnt  on  Inquiry,  where  ordinary  prudence  should 
Impel  him  to  enquire,  be  must  do  so  or  else  time  runs  against 
him  in  the  assertion  of  those  rights,     (p.  95). 

T.     Same. 

One  wbo  would  repel  the  Imputation  of  laches  by  showing 
ignorance  of  his  rights  must  be  without  fault  In  remaining  In 
Ignorance  of  those  rights.  Indolent  Ignorance  and  indifference 
will  DO  more  avail  to  prevent  the  bar  of  laches  than  will 
voluntary  Ignorance.    Sanity  aids  only  the  vigilant,     (p.  9C). 

8.  Mines  a>(d  Hikebals — Ov>ner  of  Surface  Land — Title  to  Coat 

Beneatli. 

The  possession  of  the  surface  land  does  not  carry  with  It  pos- 
session of  the  coal  under  that  surface  where  the  estate  In  the 
coal  has  been  severed  as  to  title,     (p.  98). 

9.  Same. 

For  the  surface  owner  to  aver  properly  possession  of  coal 
severed  in  title  from  the  land,  he  must  state  that  he  has  had 
actual  physical  possession  of  the  coal,  apart  from  his  posses- 
sion of  the  surface,  as  by  operating  mines,     (p.  98). 

10.  Limitation  of  Actions — Fraud — Diicovery. 

When  the  statute  of  limitations  Is  applicable  to  a  cause  of 
action  arising  out  of  fraud.  It  ruoR  from  the  perpetration  of 
the  fraud  unless  there  hss  l>een  fraudulent  concealment  of  the 
cause  of  action,     (p.  9S). 
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11.   E<iuiTv — Laches — Poa»e»sion    of    Land. 

Laches  does  not  run  against  one  asserting  rights  to  real 
estate  which  he  h&s  had  In  possesiilon  during  the  delay  in  as- 
serting .  those  rights,     (p.  99). 

Appeal  from  Circuit  Court,  Harrison  Counly. 
Bill  by  William  G.   Plant   against  Enoch  Humphries   and 
others.     I>ecree  for  defendants,  and  complainant  appeals. 

Affirmed. 

Edward  0.  Smith,  for  appellant, 

W.  Sott  for  appellee,  B.  H.  Bron-n.  DavU  £  Davis  and  Osmaa 
E.  Swartz,  for  appellees,  Chieftain  Coal  Co.  and  others. 

Robinson,  Judge: 

The  coal  under  the  land  of  William  G.  Plant  was  sold  by  hia 
guardian,  Dexter  6.  Fittro,  while  Plant  was  yet  an  infant.  This 
eale  of  his  coal  was  made  under  the  authority  of  a  decree  in  a 
suit  which  the  guardian  instituted  for  the  procurement  of  that 
authority.  Plant  waa  sixteen  years  of  age  at  the  institution 
of  the  proceedings  leading  to  a  decree  to  sell.  A  guardian  ad 
litem  was  appointed  for  him,  in  the  person  of  John  W.  Brown. 
This  guardian  ad  litem  answered  in  the  cause  on  behalf  of  the 
infant,  responding  that  it  would  be  to  the  infant's  interest  to 
mako  sale  of  the  coal  and  invest  the  proceeds.  Plajit  also  an- 
swered in  person,  to  the  same  effect.  Depositions  tending  to 
establish  the  propriety  of  the  sale  were  taken  and  read  in  the 
cause.  The  guardian,  Fittro,  more  than  two  years  after  the 
date  of  the  decree  authorizing  him  to  sell  the  coai  of  his  ward, 
reported  to  the  court  that  he  had  made  saJe  to  Beeson  H.  Brown 
at  the  price  of  $19  per  acre.  Thereupon,  the  court  confirmed 
the  sale  and  directed  a  deed  to  be  made  by  the  guardian  to  the 
purchaser.  This  purchaser  was  the  brother  and  business  partner 
of  John  W.  Brown,  who  had  represented  the  infant  as  guardian 
ad  litem.  A  deed  was  made  by  Fittro,  guardian,  in  pursuance 
of  the  decree  of  confirmation,  the  day  next  ensuing  the  entry 
of  that  decree.  Two  days  previously,  however,  that  is,  one 
day  before  the  confirmation  of  the  sale,  Beeeon  H.  Brown,  the 
purchaser,  John  W.  Brown,  the  guardian  ad  litem,  and  one 
Smith,  styling  themselves  partners  as  Smith,  Brown  and  Com- 
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pany,  included  the  Plant  coal  in  a  conveyance  of  a  large  terri- 
tory of  coal  iD  the  same  Ticinify  made  to  Pen&aylvaoia  parties. 
This  conveyance  vas  made  for  a  groes  sum  by  the  partners  ve 
have  mentioned  and  another  person.  Xo  other  conveyance 
by  Beeaon  H,  Brown  of  the  Plant  coal  to  anyone  appears.  So 
it  eeeme  that  at  the  time  of  the  decree  confirming  sale  to 
Beeson  H.  Brown,  his  brother  John  W.  Brown,  the  gaardian  ad 
litem,  had  an  interest  in  the  purchase  of  the  infant's  coal. 
Title  to  the  large  territory  of  coal,  in  which  Plant's  coal  was 
included,  conveyed  to  the  Pennsylvania  parties,  has  since  passed 
by  several  intermediate  conveyances  to  the  Chieftain  Coal  Com- 
pany. This  company  took  title  in  1902.  Plant  reached  his 
majority  nearly -nine  years  before  that  time,  married  eooa  after 
becoming  of  age,  settled  on  the  land  overlying  the  coal  which 
he  had  owned,  and  continned  to  own  the  land  and  reside  upon  it 
until  the  date  we  have  stated.  Soon  after  the  coal  company 
became  interested  in  the  property,  the  presence  of  surveyora 
on  the  land  caused  Plant  to  make  an  inspection  of  the  public 
records  and  thereby  to  find  that  John  W.  Brown,  his  guardian 
ad  litem  in  the  suit  which  divested  him  of  title  to  his  coal,  was 
interested  in  the  purchase  of  that  coal  by  Brown's  brother.  The 
deed  to  the  Pennsylvania  parties  by  Smith,  Brown  and  Com- 
pany and  another,  disclosing  this  fact,  made  indeed  before  con- 
firmation of  the  sale  of  Plant's  coal,  was  recorded  a  lew  monthn 
after  its  date.  For  nine  years  it  had  been  open  to  the  public. 
Plant,  upon  ascertaining  in  1903  the  interest  of  his  guardian 
ad  litem  in  the  purchase  of  his  coal,  very  soon  instituted  his 
6uit  in  equity  seeking  to  annul  the  decrees  of  sale  and  confirma- 
tion in  relation  to  the  coal  sold  on  his  behalf  and  the  deed  made 
by  his  guardian  in  pursuance  thereof,  and  praying  that  his 
title  to  the  coal  be  quieted  and  that  he  have  general  relief. 
He  alleged,  in  substance,  that  his  guardian  and  the  guai'dinn  ail 
litem  appointed  for  him  colluded  in  depriving  him  of  his  coal 
property;  that  John  W.  Brown  and  his  partners  were  receiving 
$30  per  acre  for  the  coal  when  his  guardian  ad  litem,  the  same 
Brown,  permitted  the  court  to  confirm  a  sale  to  Brown's  brother 
at  $19  per  acre;  that  this  fact  appeare  by  the  deed  made  to  the 
Pennsylvania  parties,  of  which  he  knew  nothing  until  a  time 
shortly  prior  to  the  institution  of  his  suit ;  that  he  knew  nothing 
of  the  Bale  of  his  coal  by  the  court  proceedings  and  the  deed  of 
m  w.  va. 
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Fittro,  his  guardian,  or  of  the  interest  of  his  guardian  ad  lilem 
in  the  sale  and  purcha^  until  his  examination  of  the  records 
briefly  previous  to  the  institution  of  his  suit;  and  that  he  had, 
until  that  time,  been  in  total  ignorance  of  the  fraud  and  wrongs 
in  the  premiiBes.  Constructive  notice  to  the  purchasers  subse- 
quent to  the  date  of  Beeson  H.  Brown's  deed  from  the  guardian 
was  alleged.  Many  documentary  exhibits  were  filed  with  the 
bill,  omhraeing  the  title  deeds  in  question  and  the  record  of 
the  suit  by  which  Plant's  coal  had  been  sold.  Further  par- 
ticulaxs  of  allegations  in  the  bill  need  not  now  be  stated.  We 
may  hereinafter  refer  to  some  of  them  if  necessary  to  under- 
standing and  decision.  The  court,  upon  demurrers,  dismdssed 
Plant's  original  and  amended  bills,  except  in  so  far  as  a  re- 
formation of  the  deed  of  the  guardian  to  Beeson  H.  Brown  was 
justified  because  of  that  deed's  variance  from  the  decree  author- 
izing its  execution.  A  reformation  of  that  deed  to  the  extent 
that  it  departed  from  the  decree  was  made.  From  the  decree 
of  dismissal.  Plant  haa  appealed. 

Jt  is  submitted  that  the  court  did  not  have  jurisdiction  of 
the  person  of  ihe  infant,  becauac  of  the  interest  of  the  guardian 
ad  litem  who  represented  him.  But  there  wag  a  guardian  ad 
litem  appointed.  He  accepted  the  tru<it  and  filed  an  answer. 
The  infant  appeared  in  person  and  answered.  Tlie  necessary 
parties  were  before  the  court.  The  decrees  may  be  voidable 
because  of  fraud  practiced  on  the  rights  of  the  infant  by  collu- 
sion of  the  guardian  and  guardian  ad  litem  or  the  interest  of  the 
latter  in  the  purchase,  but  they  are  not  absolutely  void  for  want 
of  the  court's  jurisdiction  in  such  a  ease.  That  very  jurisdiction 
tliuB  acquired  may  have  been  the  avenue  of  fraud,  for  which 
the  decrees  may  be  avoided.  Avoidance  of  the  decrees  for 
fraud  is  quite  different  from  avoidance  of  them  for  want  of 
jurisdiction.  There  was  that  character  of  notit«  to  the  infant 
which  the  law  requires  in  such  suits.  The  court  had  cognizance 
of  that  class  of  cases  of  which  the  suit  was  one.  The  fact  that 
the  infant's  rights  may  not  have  been  well  represented  by  the 
guardian  ad  titi-m  does  not  argue  that  he  had  no  guardian 
ad  litem.  The  court  had  power  to  hear  ond  determine  the  cause. 
This  power  is  the  test  of  jurisdiction.  Sperrt/  v.  Sanders,  50 
W.  Va.  70;  Lemmon  v.  Herbert.  !J2  Va.  (i.53.  There  was  due 
process  of  law.  The  record  shows  jurisdiction.  "The  record  is 
08  w.  v«.  ■ 
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coDclusiTely  presumed  to  Bpeak  the  truth,  and  cab  be  tried  («ly 
by  inspection.  This  results  from  the  power  of  the  court  to  para 
upon  erery  quest i ob  .  which  arieea  in  the  cause,  including  the 
facts  necessary  to  the  exercise  of  its  jurisdictioB,  and  as  to 
which  therefore,  its  judgmeBt,  unless  obtained  by  fraud  or  col- 
lusion, is  bindinp.  until  reversed,  on  eveiy  other  court,"  WUcher 
V.  Roberlvm,  7«  Va.  002;  Black  on  Judj^ments,  g  273. 

It  is  said  that  tlie  bill  submitted  to  the  court  for  sale  only 
a  Geren  foot  vein  of  bituminous  coal,  and  that,  therefore,  the 
court  had  not  jurisdiction  to  decree  a  sale  of  all  the  coal  under- 
lying the  tract,  as  it  did.  It  suffices,  however,  to  say  that  the 
bill  plainly  warranto  a  decree  for  the  sale  of  all  the  coal.  IteaM>n- 
ably,  no  other  interpretation  can  be  giveB  to  the  complete  con- 
text of  the  bill. 

It  is  contended  that  the  judicial  sale  of  the  coal  is  void  for 
uncertainty  in  description;  that  an  undesignated  part  of  ft 
larger  tract  was  sold.  This  contention  is  based,  we  find,  upon 
the  want  of  specific  designation  of  the  reservations  of  one  acre 
under  the  house  and  two  other  acres.  That  the  resenations  are 
not  specifically  described  does  not  make  it  im|t06sible  to  locate 
the  tract  sold.  There  is  reasonably  specific  description  of  the 
oul«ide  boundaries  of  the  coal  in  the  papers  of  the  suit  by 
which  it  was  sold.  It  is  not  the  tract  of  coal  sold  that  is  want- 
ing in  designation;  but  the  lack  in  this  particular  is  only  as  to 
the  reservations  therein.  The  tract  sold  is  sufficiently  designat- 
ed; the  reservations  may  not  be.     Tho  contention  is  not  tenable, 

Were  the  decrees  not  absolute  against  Plant  until,  after  be- 
coming of  age,  he  was  summoned  to  show  cause  against  them  F 
The  point  is  made  that  they  were  merely  "unlesB"  decTces  until 
made  absolute  by  summons  to  show  cause  against  them,  and  that, 
therefore,  never  havinf^  becB  made  absolute,  Plant,  at  this  late 
day  is  not  bound  by  them ;  that  he  can  indeed  still  show  any  caune 
whatsoever  against  them.  Wc  shall  not  here  review  the  learning 
upon  the  subject  of  the  necessity  of  giving  an  infant  a  day 
after  reaching  majority  to  show  cause  againut  a  decree,  decide 
in  what  cases  such  saving  applies,  and  in  that  connection  inter- 
pret and  construe  the  statute  which  gives  an  infant  the  right 
to  show  cause  against  a  decree  within  six  months  after  he  be- 
comes of  age,  in  proper  cases,  whether  a  day  is  resened  in  the  de- 
cree or  not.  Chapter  132,  section  1.  Tliese  considerations  do  not 
ee  w.  v«. 
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arise  for  our  decision.  Indeed  it  may  be  th&t  an  infant 
is  entitled  to  no  day  to  show  caose  against  a  decree  making 
sale  of  hie  lands  in  a  suit  or  proceeding  by  his  guardian  to 
change  the  character  and  investment  of  his  estate.  Parker  v. 
McCoy,  10  Grat.  594.  But  this  question  is  precluded  from  an- 
swer here.  Even  if,  in  any  case,  such  day  is  necessary  to  be 
given,  after  The  expiration  of  that  day  fraud  or  collusion  may 
be  shown  to  avoid  the  decree.  A  failure  to  take  advantage  of 
such  day  in  cases  to  which  it  applies  bars  only  the  showing 
of  error,  or  the  presenting  of  a  rehearing.  If,  thereafter,  the 
party  becomes  cognizant  of  fraud  which  will  avoid  the  decree, 
it  may  be  shown  by  original  bill,  as  in  the  case  before  us.  Fraud 
may  be  attacked  at  any  time,  if  there  has  been  diligence  in  dis- 
covering it  and  promptness  in  proceeding  to  attack  it.  And 
.herein  arises  directly  the  distinction  which  makes  the  question 
of  the  application  to  this  case  of  a  day  to  show  cause  against 
the  decree  wholly  foreign  to  proper  consideration.  Plant's 
bill  is  based  on  fraud.  On  that  alone  he  seeks  to  avoid  the  de- 
crees.  It  ia  not  based  on  the  showing  of  error  or  on  the  sub- 
mitting of  new  matter.  He  does  ntention  alleged  irregulari- 
ties in  the  suit  to  sell  his  land,  but,  as  we  view  it,  he  does  this 
only  by  way  of  presenting  the  real  ground  of  his  complaint — 
tliat  is,  fraud.  The  irregularities,  if  any,  are  the  result  of 
fraud,  it  is  shown.  The  gist  of  Plant's  complaint  is  fraud, 
nothing  else.  Really,  the  points  of  want  of  jurisdiction,  which 
we  have  hereinbefore  considered,  grow  out  of  and  are  inter- 
woven with  the  fraud  relied  upon.  And,  since  fraud  may  be 
shown  against  the  standing  of  decrees,  without  reference  to  the 
giving  of  a  day  to  show  cause,  the  consideration  of  tbe  effect 
of  saving  a  day  and  of  the  fact  that  the  decrees  have  never 
been  made  absolute,  if  they  were  not  originally  so,  has  nothing 
to  do  with  this  case.  Plant,  if  he  excuses  his  delay  in  pro- 
ceeding, may  attack  the  decrees  for  fraud,  as  he  does.  Since 
he  yet  bas  his  day  to  show  cause  upon  the  ground  of  that  which 
he  presents,  what  has  the  question  of  "unless"  decrees  to  Ac 
with  this  case?  He  is  still  entertained  for  the  cause  upon  whicn 
he  relies. 

The  interest  of  the  guardian  ad  litem  in  the  purchase  rendep- 

ed  the  sale  of  Plant's  coal  voidable.     If  attacked  in  time,  the 

titles  of  subsequent  purchasers  for  value  who  had  notice  of  this 
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fact  muBt  fall.  If  purchasers  of  that  character  had  QO  notice, 
and,  therefore,  their  nghta  are  not  affected,  still  the  guardian  ad 
lilem  must  account  for  profits  that  went  into  his  hands  from 
the  infant's  estate  by  the  purchase  in  which  he  was  interested. 
He  must  account  as  a  trustee.  A  guardian  ad  litem  is  a  fiduci- 
arj-.  It  is  the  duty  of  a  guardian  ad  lUem,  in  such  case  as  this. 
one,  to  see  that  the  infant  is  protected  iu  the  sale  of  his  prop- 
erty. He  cannot  speculate  on  the  property  aa  to  which  he  is 
enjoined  to  protect  the  infant.  Out  of  caution  to  the  rights  of 
the  infant,  the  law  does  not  allow  the  guardian  ad  lU»m  to  pur- 
chase the  property  sold  even  at  adequate  Talue.  Newcomb  r. 
Brool-s,  16  W.  Va.  32.  The  sale  is  voidable  if  he  has  the  least 
interest  in  the  purchase.  That  interest  is  inconsistent  with 
hia  duty  in  the  premises.  He  cannot  buy  in  the  name  of  an- 
(rther.  The  same  rule  applies  to  him  as  to  any  other  fiduciary 
or  person  holding  trust  relation.  And  this  Court  has  specific- 
ally held :  "When  a  c-oramissioner,  appointed  by  a  decree  in  a 
suit  in  equity  to  sell  land,  becomes  the  purchaser,  the  purchase 
is  voidable  at  the  election  of  any  party  interested  in  the  land 
sold.  And  the  law  is  the  same  where  the  purchase  is  made  nom- 
inally by  a  third  person,  who  is  reported  by  the  conunissioncr 
to  the  court  aa  the  purchaser,  but  who  really  purchased  for  the 
commissioner  and  conveyed  the  land  to  him  after  the  purchase 
as  reported  had  been  confirmed".  Winang  t,  Winan*,  22  W.  Va, 
679. 

The  bill  presents  a  case  of  fraud  sufficient  to  set  aside  the 
decrees  if  the  rights  of  hona  fide  purchasers  for  value,  without 
notice,  have  not  vested,  or,  if  such  rights  have  vested,  to  cause 
an  accounting  by  the  guardian  ad  litem.  But  docs  the  bill  suf- 
ficiently negative  the  laches  of  Plant  in  not  earlier  seeking  his 
rights  in  the  premises?  If  no  excuse  for  the  long  delay  of  nine 
years  appears,  be  cannot  now  be  heard.  Equity  aids  only  the 
\-igilant.  Does  Plant  show  by  the  averments  of  his  bill  that 
this  maxim  does  not  bar  him?  He  does  assert  his  total  ignor- 
ance of  the  fraud  until  shortly  prior  to  his  beginning  suit.  No 
means  of  concealment  is  averred  in  the  bill,  except  that  which 
is  plainly  refuted  by  the  exhibit  therewith  of  the  record  of  the 
suit  in  which  the  coal  was  sold.  Plant  avers  that  he  knew 
nothing  of  the  sale  of  his  coal  at  any  time  prior  to  1903,  or  of 
tiie  proceedings  to  sell.     But  he  exhibits  the  record  of  those 
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proceedings,  showing  that  lie  answered  therein,  under  oath, 
when  sixteen  years  of  age.  He  diseloeed  in  that  answer  fnll 
knowledge  of  what  was  going  on  at  the  time.  Hia  coming  of 
age,  in  fact  or  in  law,  did  not  make  him  dumb  as  to  this  fact. 
Therefore,  his  bill  shows  that  he  did  know  when  he  reached 
.  his  majority  that  he  (aice  had  title  to  the  coal  underlying  his 
land  and  that  theretofore  hie  guardian  had  filed  a  suit  to  sell 
^ame.  So,  notwithstanding  his  allegatitm  of  total  ignorance  in 
the  bill,  he  negatives  that  statement  by  making  the  record  of  the 
suit  a  part  of  the  bill.  He  avers  no  deception,  or  other  cause, 
which  could  change  or  divert  this  knowledge  which  he  must 
have  had  upon  reaching  full  age.  He  clearly  shovrs  that  he  must 
have  known  at  the  age  of  twenty-one  years  that  his  coal  had 
been  involved  in  a  suit  for  ite  sale.  Knowing  this,  why  did  he 
not,  when  he  became  hie  own  man,  promptly  investigate  his 
rights  to  the  coal?  A  diligent  and  prudent  man  then  would 
have  reasoned :  "I  had  coal  under  this  land.  There  was  a  pro- 
ceeding by  my  guardian  to  sell  it  while  I  was  yet  under  age. 
I  know  this  because  I  personally  made  a  sworn  answer  therein. 
Who  got  my  coal  by  that  proceeding?  WTio  owns  it  now?  What 
rights  to  it  has  he?  Where  can  I  find  all  this?  On  the  county 
recorde,  I  shall  inspect  them  at  once".  Yet  Plant  simply  saye 
he  was  ignorant  all  along,  before  manhood  and  after.  Does  the 
law  excuse  such  ignorance?  It  would  seem  to  be  not  ignorance, 
but  forgetfulness,  since  he  once  knew.  Does  equity  excuse 
such  lack  of  diligence?  Then  Plant  shows  that  his  guardian, 
Fittro,  settled  with  him  and  paid  to  him  a  large  sum  of  money 
when  he  became  twenty-one  years  of  age.  Did  he  make  inquiry 
then  as  to  the  source  of  this  money?  Season  and  prudence 
would  demand  that  he  do  so.  From  the  averments  of  the  bill, 
we  must  assume  this  money  to  have  included  the  proceeds  of 
the  coal  sale.  He  does  not  say  that  his  guardian  retained  or 
secreted  from  him  those  proceeds.  Plainly  he  shows  that  upon 
reaching  inanhood  he  had  full  knowledge,  or  at  least  should 
have  bad,  of  the  fact  that  his  coal  had  been  sold  while  he  was 
a  minor.  Why  did  he  not  inveetigate?  The  law  required  him 
to  investigate.  His  failure  so  to  do  ho  does  not  explain.  He 
would  have  ua  believe  that  it  was  years  afterwards  that  he  first 
obtained  knowledge  that  his  guardian  had  sold  his  coal,  being 
then  put  on  inquiry  by  the  presence  of  surveyors.    He  says  he 
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went  immediately  to  the  reeord*-.  This  was  imleed  a  natural 
thing  to  do;  but,  because  it  was  eo  natural  anil  ^'nsibie  a  thing 
to  do,  the  law  required  him  to  do  it  yeara  before,  eincc  he  had 
the  same  knowledge  of  the  coal  when  he  became  of  age  that  he 
had  nine  years  afterwards  when  the  surveyors  came  on  hie  land. 
And  it  must  be  in  good  sense  assumed  that  the  result  of  ouch 
earlier  investigation  of  the  records  would  have  produceil  the 
same  result  that  it  did  in  after  years;  that  is,  to  dis'.'lose  that  his 
guardian  ad  litem  had  been  intereflted  in  the  purchase  of  hj^ 
coal.  The  records  showed  that  fact  at  the  earlier  period  the  saniu 
as  they  did  at  the  later.  They  did  not  change  in  this  particular. 
All  the  time,  the  deed  to  the  Pennsylvania  parties,  disclosing 
John  W.  Brown's  interest  in  the  purchase  and  sale  of  the  coal, 
was  a  part  of  those  public  records  of  the  county.  Instead  of 
conceding  his  interest,  the  guardian  ad  U(em  had,  by  recitals 
in  a  deed  publicly  recorded,  published  it  to  all.  Indeed  Plant 
shows  by  his  bill  that  for  nine  years  he  was  wilfully  negligent 
of  his  rights;  that  he  knew  or  could  have  known  of  them; 
that  he  was  not  aroused  to  activity  to  protect  his  rights  until 
the  ri^ts  of  others  had  vceted  by  reason  of  his  inactivity 
and  acquieecence.  I'pon  such  sliowing,  his  bill  cannot 
ptand.  His  cxcuseR  for  delay  are  not  such  as  take  hold  of 
the  conscience  of  the  chancellor  and  make  it  inequitable  to 
interpose  tlie  bar.  He  stood  idly  by  and  allowe<l  rights  of  other 
to  vest.  He  is  bound  by  such  evident  acquicaccnoe.  It  must 
be  so  in  the  interest  of  justice  and  the  progress  of  human  afTairt:. 
^Vhcre  ono  has  means  of  knowing  or  ascertaining,  where  he  is 
put  on  inquiry,  where  ordinary  prudence  should  impel  him  to 
inquire,  he  must  do  so,  or  else  time  runs  against  him.  iMfffrty 
V.  Lafferty.  4S  W.  Va.  78.3;  Thompson  v.  Iron  Company,  41 
W.  Va.  574.  One  who  would  repel  the  imputation  of  laches  by 
showing  ignorance  of  his  rights  must  be  without  fault  in  remain- 
ing in  ignorance  of  those  rights.  Indolent  ignorance  and  indif- 
ference will  no  more  avail  to  present  the  bar  of  laches  than  will 
voluntarj-  ignorance.  Bedford  v.  Clarke,  100  Va,  115;  Fostrr 
T.  Railroad  Company,  146  TT.  S.  99. 

It  is  submitted  that  laches  does  not  bar  Plant  because  he 
alleges  that  he  was  all  along  in  possession  of  the  coal  under- 
lying his  land.  He  does  say  that  he  has  had  possession  of  the 
coal.    Yet  he  does  not  describe  the  character  of  that  possession. 
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It  would  appear  ttiitt  lie  is  simply  relying  on  guch  poeseseion  of 
the  coal  as  the  posaession  of  the  overlying  surface  gave  him. 
The  poBseBsion  of  the  surface  does  not  carry  with  it  poeseeeion 
of  the  coal  under  it,  where  the  estate  in  the  coal  has  been  severed 
afl  to  title.  Wallace  v.  Elm  Grove  Coal  Co.,  58  W.  Va.  449 ; 
Neivman  v.  Newman,  60  W.  Va.  371.  His  allegation  of  posses- 
sion of  the  coal  is  not  sufficient.  He  does  not  show  facts 
dtstinguiehing  his  possession  of  the  coal  from  his  possession  of 
the  overlying  surface.  Tbia  coal  as  an  estate  is  severed  in 
title  from  the  land.  For  the  surface  owner  to  aver  possession 
of  coal  severed  in  title  from  the  land,  he  must  state  that  he  has 
liad  actual  physical  possession  of  the  coal,  apart  from  his  poe- 
session  of  the  surface,  as  by  operating  mines  in  the  coal.  True 
it  is,  that  laches  does  not  run  against  one  asserting  title  to  real 
estate  which  he  has  had  in  possession  during  the  delay  in 
asserting  his  rights  in  the  premises.  Mullina  v.  Shrewsbury, 
60  W.  Va.  694.  But  sufficient  averment  of  possession  of  the 
coal  by  Plant,  the  bill  does  not  contain. 

It  is,  however,  insisted  that  Brown,  the  guardian  ad  litem. 
must  be  charged  as  a  trustee  for  Plant;  that  profits  came  to  his 
hands  from  bis  dealings  with  the  coal  which  he  holds  only  in 
trust  for  the  party  he  represented.  A  case  of  that  character  would 
clearly  exist  were  it  not  for  the  lapse  of  time  before  suit.  Such 
a  trust  as  is  disclosed  is  not  an  express  one,  but  arises  by  impli- 
cation of  law— a  constructive  trust  in  fact.  This  being  true,  the 
statute  of  limitations  must  apply.  That  statute  bars  Plant.  It 
does  apply  in  cases  of  constructive  trusts,  but  not  as  to  expr-ess 
trusts.  Plant's  cause  of  action  against  Brown  for  the  money 
is  one  of  concurrent  jurisdiction;  it  is  not  purely  of  equitable 
cognizance,  as  in  the  case  of  an  express  trust.  When  the  statute 
of  limitations  is  applicable  to  a  cause  of  action  arising  out  of 
fraud,  it  runs  from  the  perpetration  of  the  fraud.  Thompson 
V.  Iron  Co.,  41  iW.  Va.  574.  If,  however,  there  has  been  fraud- 
ulent concealment  of  the  cause  of  action,  it  is  otherwise.  New- 
berger  V.  Wells,  51  W.  Va.  624.  In  other  words,  the  statute 
begins  to  run  only  from  the  time  when  the  wrong  was  discovered 
or  ought  to  have  been  discovered,  19  Amer,  and  Eng.  Ency. 
of  Law,  342.  By  the  allegations  of  his  hill,  Plant  fails  to  take 
his  case  out  of  the  statute.  He  sets  forth  a  cause  of  action  that 
86  w.  v». 
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b;  pmdeDCf^  exercised  before  the  b«r  of  the  sUtute,  would 
radily  have  beoi  perceired  bj  bim. 

In  view  of  the  tongoing  conclusions,  the  argoineatfl  u  to 
notice  allied  to  lure  been  had  by  those  wbo  became  sabaequent 
porchaeers  of  the  coal  for  valne  are  not  material.  Plant's  claim 
against  them  for  the  land,  if  tbey  had  notice  bj  the  record  as 
is  contended,  is  stale  and  onenforceable.  He  cannot  now  ai^ivrt 
himself  to  thar  prejadice.  Plant  having  now  no  rights  against 
them,  and  bis  right  to  an  acconnting  by  the  guardian  ad  lUfn 
being  met  hy  the  statute  of  limitations,  the  dismissal  of  his 
bill,  eo  far  as  it  son^t  relief  in  these  particulais,  was  proper. 

It  is  assigned  as  croes-error  that  the  court  should  not  hare 
reformed  the  deed  to  tbe  extent  of  making  it  conform  to  tlie 
decree  br  which  it  was  directed  to  be  made.  This  reformation 
related  to  rights  in  the  land  which  Plant  still  owned.  By 
reason  of  his  continued  possession  of  this  land,  laches  in  M'eking 
the  enforcement  of  rights  as  to  it  cannot  he  imputed  to  liini.  He 
was  entitled  to  have  the  deed  refonned  in  so  far  as  it  pretended 
to  give  rights  in  his  land  which  the  decree  did  not  authorize. 
His  prayer  for  general  relief  entitled  him  to  the  action  of  the 
court  in  making  the  deed  conform  to  the  decree.  His  bill, 
stripped  of  its  insufficiency,  made  a  case  of  that  character.  It 
made  none  other. 

The  decree,  dismissing  the  bill  except  as  one  to  reform  tite 
deed,  and  reforming  the  deed  wherein  it  was  variant  from  the 
decree  npon  which  it  was  based,  is  affirmed. 

Affirmed. 


CHARLESTON. 

Kaufman  v.  Mastin. 

Submitted  September  3,  1908.     Decided  November  2,  1909. 

Appeal  and  Ktaoa — I>i»mi»»al—Moot  C<ue. 

Whenever  the  Judgment.  If  left  unreversed,  will  preclude  the 
party  agalost  whom  it  stands  as  to  a  fact  vital  to  his  rights, 
though  the  Judgment  If  afllrmed  mar  not  I>e  directly  enforce- 
able b7  roastm  oC  lapee  of  tlma  or  change  of  clrcumstancee 
pending  appeal,  a  writ  of  error  will  not  be  dlBmiased  as  in- 
volving 01^  a  moot  case.  (p.  101). 
««  W.  Ta. 
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2.     Landlou)  akd  Tenant — Holding  Over—Renevxil  o{  renaney  hv 

the  Month. 

A  teaant'E  holding  over  and  paying  monthly  rent  beyond 
the  term  of  a  lease  for  a  year,  relating  to  urban  premises, 
In  which  leaBe  rent  Is  reserved  by  the  month  and  la  [tayable 
at  monthly  periods,  does  not,  alone.  Imply  a  renewal  by  the 
year.  A  renewal  of  the  tenancy  by  the  month  Is  thereby  Im- 
plied,     (p.   102). 

Error  to  Circuit  Court,  llercer  County. 
Action  by  Sarah  Kaufman  against  T.  Frank  Uastin.   Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Affirmed. 

Hale  tC-  Pendleton  and  D.  M.  Easleij,  for  plaintiff  in  error. 
Harold  A.  Rxtz  and  Anderson,  Strother  &  Hughes,  for  defen- 


RoBiNSON,  Judge: 

For  the  possession  of  a  drug-store  room,  located  in  Bluefield, 
Kaufman  sued  Mastin  in  an  action  of  unlawful  detainer.  Upon 
the  trial  there  was  a  verdict  for  plaintiff  by  direction  of  the  court, 
and  judgment  accordingly.  Tliis  writ  of  error  ie  prosecuted  to 
the  refusal  of  the  court  to  set  aside  the  verdict  and  award  &  new 
trial, 

Mastin  had  rented  the  property  from  one  Goldstein,  by  a  lease 
in  writing,  containing  these  provisions :  "This  lease  is  to  con- 
tinue for  one  year  from  the  first  day  of  May,  1904.  The  rent  to 
he  paid  for  said  room  above  described  is  Fifty  dollars  per 
month,  payable  at  the  last  of  each  month  respectively."  At 
the  expiration  of  tlie  first  year  of  this  lease,  the  tenant  held  over 
and  continued  to  pay  the  monthly  rent,  which  was  accepted  by 
the  landlord.  He  was,  hy  thus  liolding  over,  in  possesaion  when, 
in  August,  I90G,  Goldstein  conveyed  tlie  property  to  Kaufman. 
After  this  conveyance  was  made,  Mastin  paid  the  monthly  rent 
to  Kaufman,  who  accepted  same.  On  March  11,  1907,  Kauf- 
man gave  Mastin,  the  tenant,  notice  to  quit  and  deliver  posses- 
sion on  May  first  of  that  year.  Mastin  refused  so  to  quit  and 
deliver  possession,  and  the  action  was  instituted.  He  was  still 
in  possession  at  the  time  of  the  judgment  and  the  service  of 
process  on  the  writ  of  error.  But,  thereafter,  ctwtfA&y  1,  190ft, 
aa  w.  Vh. 
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he  did  vacate.  In  this  court  an  afBdarit  has  been  filed  setting 
forth  the  fact  that  he  vacated  on  that  date. 

In  the  action  as  originally  instituted,  damages  for  the  deten- 
tion  of  the  property  were  claimed.  On  the  trial,  Jiowever,  the 
plaintiff  struck  out  his  demand  for  damages,  "without  prejudice 
to  his  right  to  claim  Buoh  damages  in  any  other  appropriate  suit 
or  action."  So  thereafter  the  action  involved  only  the  right 
to  possession. 

Shall  the  writ  of  error  be  dismissed  as  making  only  a  moot 
case?  It  is  urged  that  it  ataH  be.  In  this  connection,  it  is 
submitted  that,  since  the  tenant  has  vacated,  the  suit  avails 
nothing ;  that  it  pertains  only  to  the  possession  of  the  property, 
which  possefisi6n  can  no  more  be  an  issue,  owing  to  the  act  of 
the  tenant  in  delivering  up  the  same.  But  Mastin,  who  ob< 
tained  this  writ  of  error,  resists  the  motion  to  dismiss,  and  sub- 
mits that  a  decision  as  to  the  legality  of  the  judgment  for  pos- 
session is  still  a  vital  one.  He  insists  that  if  the  judgment  is 
to  stand,  he  is  bound  to  respond  in  an  action  to  recover  for  the 
use  and  occupation  of  the  property,  since  the  jud^ent  binds 
him  to  the  fact  that  he  unlawfully  withhold  possession  from 
l[ay  1,  1907,  until  he  vacated  one  year  tbereafter.  If  the 
judgment  is  not  overthrown,  Mastin  is  precluded  by  it,  in  an 
action  to  recover  for  use  and  occupation,  from  showing  that  he 
was  in  rightfully  under  the  lease.  Thus  he  may  be  made  to 
pay  a  larger  sum  than  the  stipulated  rent  So  it  does  appear 
vital  to  the  interests  of  Mastin  that  he  should  continue  to  at- 
tack the  legality  of  the  judgment.  Kaufman  plainly  reserved 
action  to  recover  for  use  and  occnpation.  If  the  tenant  was  in 
lawfully,  under  the  lease,  he  can  be  made  to  pay  fifty  dollars 
per  month  for  the  time ;  if  he  was  in  unlawfully,  he  may  be  made 
to  pay  more.  What  shall  he  the  measure?  It  all  depends  on 
whether  he  was  in  unlawfully  or  not.  And  that  question  is 
involved  in  this  writ  of  error.  MHiencver  a.case  involves  rights 
vital  as  between  the  parties,  if  is  not  a  moot  ease.  If  tlie  writ 
of  error  is  dismissed,  the  judgment  which  says  ^rastiii  was  im- 
lawfully  in  pofi-oesEion  is  left  in  force.  Then  Kaufman  may  re- 
cover a  much  larger  sum  per  month  than  the  rent  stipulated 
in  the  lease.  Without  decision  we  would  thereby  preclude 
Mfistiu  in  a  matter  of  live  issue,  reserved  in  this  very  record. 
There  is  substantial   right  depending  upon   a  decision  as  to 
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whether  or  not  the  judgment  shall  stand.  Ferguson  v.  Mil- 
lender,  33  W.  Va.  30 1'Robinson  v.  State,  87  Tex.  563 ;  McWkor- 
ter  V.  Northcutt,  94  Tex.  86;  McNuity  v.  Porter,  58  Iowa  1». 
The  motion  to  dismiss  is  overruled. 

A  consideration  of  the  evidence  adduced  at  the  trial  shows 
that  the  caso  turned  in  fact  on  a  question  of  law.  There  was 
no  renewal  of  the  lease  at  its  espiration  other  thaD  such  as  may 
be  implied  from  the  tenant's  holding  over,  his  paying  a  monthly 
rent,  and  the  landlord's  acceptance  of  that  rent.  If,  when  Mas- 
tin  held  over  beyond  the  original  period  of  a  year,  paying 
monthly  a  rent  reserved  by  the  month,  which  the  landlord  ac- 
cepted, he  thereby  became  a  tenant  by  the  month  and  not  by 
the  year,  then  the  notice  given  him  was  good  to  terminate  such 
monthly  tenancy,  and  tlie  judgment  is  warranted.  But,  if  he 
thereby  became  a  tenant  by  the  year,  the  necessary  three  raontha' 
notice  was  not  given  him  and  the  judgment  should  not  stand. 
Recently,  in  tlie  case  of  H7ii(c  v.  Sohn,  65  W.  Va.  409,  this  Court 
had  under  cOTiai deration  the  question  of  implied  renewal  of  ten- 
ancy by  a  holding  over  beyond  the  original  term  of  a  lease.  True, 
that  case  as  to  the  exact  character  of  the  original  lease  is  not 
wholly  similar  to  this  one.  It  is  there  shown,  however,  that  a 
renewal  by  the  month,  and  not  by  the  year,  is  to  be  implied 
from  a  tenant's  mere  continued  possession  and  payment  of  a 
monthly  rent  beyond  the  period  of  a  lease,  though  for  a  year,  or 
term  of  years,  which  reserves  the  rent  as  a  monthly  one.  The 
rent  period — that  is,  the  stated  period  by  which  the  rent  is  re- 
served in  a  lease,  is  the  criterion  by  which  to  measure  an  im- 
plied renewal  by  a  holding  over.  >IcAdam  on  Landlord  and 
Tenant,  §  39;  Jones  on  Landlord  and  Tenant,  §  215.  Of 
course,  if  the  lease  is  originally  for  a  year,  or  term  of  years, 
and  the  rent  is  reserved  as  a  yearly  rent,  even  though  payable  in 
instalments,  &  holding  over  and  acquiescence  therein  of  the 
landlord  implies  a  renewal  by  the  year.  The  distinction  that 
it  is  the  reservation  of  an  annual  rent,  from  which  the  impli- 
cation of  a  renewal  by  the  year  arises,  has  not  been  observed  as 
frequently  as  it  should  have  been  for  the  sake  of  consistency 
and  enlightened  decision.  To  create  a  yearly  tenancy  by  impli- 
cation, the  property  must  be  occupied  under  a  rent  payable  as 
a  yearly  one.  24  Cyc.  1028.  "An  agreement  to  pay  rent  is  «n 
essential  element  of  a  tenancy  from  year  to  year,  and  the  times 
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at  which  it  is  payable  mnst  have  reference  to  a  yearly  holding, 
such  as  by  the  year,  quarter  or  some  aliquot  part  of  a  year." 
Wadhbum  («  Beal  Property,  §  798.  "By  the  common  law, 
if  a  tenant  vho  has  occujHed  and  paid  rent  annually,  holds  over 
into  a  new  year,  it  is  evidence  o£  a  new  demise  for  a  year." 
Wood  on  Ijandlord  and  Tenant,  §  13.  "Every  general  let- 
ting, if  the  lessor  accepts  yearly  rent,  or  rent  measured  by  any 
aliquot  part  of  a  year,  if  not  expressed  to  be  an  estate  at  will,  is 
an  estate  from  year  to  year."  2  Minor's  Institutes  (4th  Ed.) 
200.  "All  leases  for  uncertain  terms  are,  prima  facie,  leases  at 
will;  it  is  the  reservation  of  an  annual  rent  that  turns  them  into 
leases  from  year  to  year."  Dettrey,  C.  J.,  2  W.  Black.  1174. 
The  general  doctrine  that  a  holding  over  under  a  lease  for  a 
year,  or  term  of  years,  implies  a  renewal  for  a  year,  or  by  the 
year,  grew  out  of  the  reservation  of  an  annual  rent  in  farming 
leases.  When,  however,  the  original  term  is  for  a  year,  or  term 
of  years,  and  a  rent  other  than  annual  rent  is  resented,  the  Im- 
plied renewal  by  a  holding  over  is  for  the  term  by  which  tlic 
rent  is  reserved  and  by  which  the  rent  is  accepted  by  the  land- 
lord after  the  term  of  the  original  leaa^  expires.  The  authori- 
ties cited  in  White  v.  Sohn,  supra,  sustain  this  principle. 

The  reservation  of  rent,  with  its  payment  at  stated  periods, 
is  the  principal,  but  not  the  only,  criterion  to  determine  the 
implied  term.  The  intention  of  the  parties  should  prevail.  10 
Amer.  &  Eng.  Enc.  of  Law,  201.  The  implication  may  be  re- 
pelled by  evidence,  Williamson  v.  Paxion,  18  Grat.  4~5.  Bof- 
erence  may  be  had  to  the  use  to  which  the  property  is  put. 
Whether  it  is  farm  or  urban  property  may  enter  into  coufiilcra- 
tion.  Bacl-vg  v.  Sternberg,  59  Minn.  403 ;  Ilnmmon  v.  Poufjlas, 
50  Mo.  434;  24  Cvc.  1033.  Permitting  a  farm  tenant  to  hold 
over  may  indicate  that  he  is  to  hold  for  farm  uses  which  ordi- 
narily require  a  year;  but  such  a  consideration  in  nowise  enlcra 
into  a  lease  of  city  property.  An  implied  monthly  tenancy  U 
not  inconsisten*  with  the  use  of  premises  for  a  drug-store.  In 
this  case,  there  is  nothing  from  which  implication  of  the  term 
can  be  drawn  but  the  fact  of  the  tenant's  remaining  in  pos- 
session by  the  landlord's  acceptance  of  a  monthly  rent.  \  ten- 
ancy by  the  month  is  thereby  implied. 

In  the  light  of  the  propositions  stated  above,  the  case  made 

on   the  trial  was  clearly   for  the   plainfirf.     The   court  nded 
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rightly  in  directing  a  verdict  The  notice  waa  properly  ad- 
missible in  evidence  as  one  to  terminate  a  monthly  tniancy ;  and 
such  a  tenancy  was  Mastin's  by  hia  holding  over  and  paying  a 
monthly  rent.     The  judgment  ia  right  and  it  is  affirmed. 

Affirmed. 


CHARLESTON. 

BucKER  V.  City  of  Huntisoton. 
Submitted  February  2,  1909.     Decided  November  2,  1909. 

1.  Municipal   Cobpobations — Injury   to   Driver   in    Streets — llode 

of  Vie  of  Street. 

An  Injury  to  Ihe  driver  of  a  reasonably  safe  and  gentle  borae 
on  a  public  hlgbway.  caused  by  cioitact  of  the  vehicle  In  which 
he  Is  ridlns  with  an  obstruction  on  the  street  or  road,  on  a 
sudden  dodging,  swerving  or  shying  of  the  horse.  In  temporary 
fright,  la  actionable,     (p.  106). 

2.  Same — Injurp   to  Driver   in   Streets — Contrihutory   Negligence. 

Such  conduct  on  the  part  of  a  horse  Is  usual  and  ordinary 
and  raises  no  presumption  of  n^lgence  on  the  part  of  the 
driver,     (p.  105). 

3.  Same — Injury  to  Driver  in  Streets — Proximate  Cause. 

As  there  Is,  in  such  case,  no  assumption  of  risk  aa  the  part 
of  the  driver,  since  the  act  of  driving  over  or  against  the  ob- 
struction Ifl  involuntary,  and  he  Is  not  In  any  sense  negligent 
or  at  fault,  the  obstruction  Is  legally  the  sole  and  proximate 
cause  of  the  Injury,     (p.  106). 

Error  to  Circuit  Court,  Cabell  County. 
Action  by  J.  W.   Eucker  against  tiie  City  of  Huntington. 
Judgment  for  defendant,  and  plaintiff  brings  error. 

Reversed  and  Remanded. 

Isbell  &  Perry,  for  plaintiff  in  error. 

Simms,  Enelow,  FHzpairick  &  Baker,  for  defendant  in  error. 

POFFESBARGEK,  JCDGE : 

In  the  circuit  court  of  Cabell  county,  the  declaration  of  J.  W. 
Rucker,  against  the  City  of  Huntington,  in  an  action  of  tres- 
pass on  the  case,  for  the  recovery  of  damages  for  a  personal  in- 


Dy,r...-,yL700^IC 


Hov.  1909.]     RucKEE  V.  City  of  Hitstisotos.  105 

jury,  caused  by  the  fright  and  allying  of  the  plaintiffB  horse, 
was  held  loBufficieDt  on  demurrer  and  dismissed,  and,  to  the 
judgment  of  dismissal,  he  obtaiaed  a  writ  of  error. 

The  facts,  set  forth  in  the  declaration,  are  substantially  as 
follows:  ftTiile  traveling  along  Fourth  Avenue  in  a  buggy, 
plaintiff's  horse  took  fright  at  a  street  ear  and  suddenly  swerved 
and  shied  out  of  its  course.  At  this  point,  there  lay  upon  the 
street  a  stone  about  two  feet  thick,  five  feet  long  and  two  feet 
wide,  and  over  it  one  of  the  wheels  of  tite  buggy  ran,  with  the 
result  that  the  plaintiff  was  thrown  out  of  his  buggy  and  in- 
jured. The  horse  was  safe  and  carefully  driven,  and  the  loss 
of  control  over  him  was  only  momentary. 

The  legal  principles  applicable  in  cases  of  this  kind  are  illus- 
trated by  two  decisions  of  this  Court  Rokrhmigh  v.  Counlif 
Court,  39  W.  Va.  472,  and  Tliuigerman  t.  Cifi/  of  Wlieeling. 
4fi  W.  Va,  761.  In  the  former,  recovery  was  allowed,  and,  in 
the  latter,  refused.  The  distinction  marked  Iwtween  the  two 
cases  was  this:  In  the  former,  the  occurrence  was  sudden  and 
the  injury  practically  simultaneous  with  the  fright  of  the 
horse,  while,  in  the  latter,  there  was  ample  time,  l)etween  tlio 
■  fright  of  the  horse  and  the  injury,  for  tlie  driver  to  have  re- 
gained control  of  the  animal.  Stated  somewhat  differently,  sud- 
den swerving  out  of  course  or  shying  is  one  of  the  ordinary 
incidents  of  the  driving  of  a  reasonably  safe  and  gentle  liorHc, 
and,  if  it  results  in  injury  to  the  driver,  by  bringing  the  vehicle 
in  contact  with  an  obstruction,  such  as  a  stone,  or  throwing  it 
over  an  embankment,  not  guarded  by  a  roiling,  the  city  or 
county  is  liable.  Under  such  circumstances,  there  is  no  con- 
tributory negligence,  nor  assumption  of  risk,  for  tlie  driver  is 
guilty  of  no  voluntary  act  which  contributed  to  the  injury.  Tf, 
however,  the  horse  is  vicious  and  unmanageable,  the  driver  con- 
tribufe.s  to  his  injurv'  by  driving  such  a  horse  upon  a  highway, 
since  he  is  liable  to  lie  injured  whether  the  road  is  defective  or 
not,  and,  if  there  he  a  defect,  and  the  horse  while  wihl  and  un- 
controlled, carries  the  vehicle  again^it  an  obstruction  or  over 
an  embankment,  the  driver  is  at  fault.  If  the  the  horse  ia 
running  away  at  the  time  of  the  injury  and  sufficient  time  has 
elapsed  between  the  fright  and  the  injury  for  the  driver  to  have 
regained  control  of  it,  he  is  barred  from  reooven-,  either  by 
the  vicionsness  of  the  horse  or  his  own  inability  or  lack  of  dil- 


!,,y  Google 


lOS  State  v,  Garnbtt.  [Nov.  1909. 

igence  in  respect  to  the  regaining  of  control.  On  the  contrary, 
if  there  ie  a  mere  momentary  lose  of  control,  or  unsteadiness 
and  inconBtancy  nnder  control,  just  a  dodge  or  swerve  to  one 
side,  reBuiting  in  injury  only  because  of  the  defect  in  the  street, 
the  driver  is  in  no  way  at  fault.  The  conduct  of  the  horse  ac- 
cords with  common  experience  in  the  driving  of  reasonably  gen- 
tle and  eafo  horses.  The  law,  therefore,  contemplates  such  oc- 
currences and  imputes  no  negligence  to  the  driver  on  account 
thereof.  He  is  not  guilty  of  driving  a  vicious  horse,  nor  of  driv- 
ing a  good  horse  negligently,  nor  of  voliuitarily  encountering 
known  danger  or  assuming  a  risk.  Un  a  reasonably  safe  roadi 
one  free  from  obstruction,  this  coiJd  happen  repeatedly  with- 
out injury,  but,  if  it  occurs  at  a  point  obstructed  by  a  stone, 
stump,  log  or  other  object,  or  endangered  by  a  precipice,  and 
the  vehicle  is  upeet  by  contact  with  the  obstruction  or  goes 
over  the  embankment,  in  consequence  of  which  the  driver  is 
injured,  the  sole  and  proximate  cause  of  the  injury,  in  the  legal 
sense  of  the  terms,  is  the  defect  in  the  highway.  Klany  cases 
iliuptrating  the  application  of  these  principles  are  cited  in 
Thomp.  Com.  on  Neg.,  sections  6061,  6089-90.  The  evidence 
may  develop  facts,  precluding  recovery,  but  they  do  not  ap-  ' 
pear  on  the  face  of  the  declaration,  and  the  demurrer  should 
have  been  overruled. 

The  error  of  the  court  in  sustaining  the  demurrer  is  clearly 
apparent,  and  the  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings, 

Beverseii  and  Remanded, 


CHARLESTON. 

State  v.  Garxbtt, 

[WiLLiAUB  JriioE,  Absent] 

Submitted  April  2,  1909.     Decided  November  2,  1909. 

Taxation — Forfeiture  to  Btate — Bale — Eubtequent  Forfeilnre. 

Wben  title  to  land  vested  In  the  Stat«  by  torfdtare  for  taxes 
has  been  transferred  to  a  person  by  section  3,  Artlcl«  13,  of 
the  Constitution,   the   state  connot  sell  the  land  as  forfeited 
66  w,  v«. 
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f«-  any  forteltnre  then  ezlBtlng.    AH  title  then  In  the  state  br 
reason  ot  purchase  or  ntm-entry  tor  taies  panscn  by  sach  traiiB- 
ter  to  such  tenon,      (p.  IIO). 
1     Same — Forfeiture  M  Bfate — Right  to  Redeem. 

After  tltl«  to  land  vested  In  the  state  by  forfeiture  for  taxes 
has  been  once  transferred  to  a  person  by  force  ot  section  3. 
Article  13,  of  the  Coaetltation.  the  former  ovner  of  the  for- 
feited title  cannot  redeem  the  land.     (p.  111). 

3.  SAMK—Forteiture  to  8tate~Baie—8ubieQueHt  Forfeiture. 

When  sale  has  been  made  of  land  as  forfeited  for  taxes 
In  a  proceeding  for  Its  sale  as  such,  It  cannot  be  again  sold 
for  any  forfeiture  existing  at  the  date  of  such  sale  under  the 
same  or  other  title,     (p.  111). 

4.  Bamk— Forfeiture  to   State — Sole — Ettoppel. 

When  the  state  owning  land  under  a  sale  for  taxes  after- 
wards sells  It  to  an  Indlrldual  for  non-payment  of  taxes,  suty 
seqnently  assessed,  the  state  will  be  estopped  from  selling  the 
land  under  Its  title  acquired  by  such  former  tax  purchase. 
Tbe  title  of  the  state  so  acquired  passes  to  such  Individual 
tax  purchaser,     (p.  111). 

6.  Bamk— Tax  Deea — Cure  of  Errort. 

Deeds  for  land  sold  as  forfeited  under  chapter  lOG  of  the 
Code,   made  before  the   passage  of  chapter  ii.  Acts  of  1S09, 
are  cured  of  any  Irregularity,  error  or  Informality  by  that  act. 
(p.  113). 
C.     SAifE— Poymcnf  of  Taxet  by  Truttee. 

Payment  of  the  taxes  by  one  holding  legal  title  to  a  tract  of 
land,  part  of  which  Is  held  by  him  In  trust  for  another,  saves 
that  part  from  forfeiture  for  non-entry  In  the  name  of  the 
equitable  owner  of  such  part.     (p.  113). 

7.  Sauk— Payment  of  Taxei  by  Stranger. 

Payment  of  taxes  by  Stranger,     (p.  1)4). 

Appeal  from  Circuit  Court,  Nicholae  County. 

Action  by  the  State  againBt  Maeco  Garaett,  Sr.,  the  Cherry 
Hiver  Boom  &  Lumber  Company,  A.  H.  Minor,  and  otlierc 
From  tbe  decree,  both  the  lumber  company  and  the  etate  and 
othera  appeal.  Affirmed  in  part.    Reversed  in  part 

Brown,  Jaclcxon  rft  Knight,  for  Crozier  and  others,  tnwteee, 
and  Malcom. 

Mollokan,  McClintic  &  Matheug,  for  Cherry  River  Boom  ft 
Lumber  Co.  and  Cook;  Jake  Fieher  and  Linn  <£  Byrne,  for 
If  ioor  heire. 

06  w.  Va. 
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BbannoNj  Judge: 

J^Caeco  Garnett  owned  a  tract  of  1,000  acres  of  land  on  Cherry 
river,  Nicliolaa  county.  In  October,  1867,  it  was  sold  for  taxes 
for  the  years  18S5  and  1866,  and  purchased  by  the  State.  For 
the  year  1867  it  was  charged  with  taxes  in  Garnetf  a  name.  This 
assessment  related  to  the  lat  day  of  April,  1867,  before  the  tax 
sale  to  the  State,  and  it  was  sold  for  the  tax  of  1867  in  tlte  year 
1869,  and  purchased  by  T.  G.  Putnam,  who  took  a  tax  deed 
under  this  sale,  26th  December,  1870.  Qamett  conveyed  the 
tract,  5th  July,  1868,  to  Gilbert  S.  Minor.  The  tract  was  never 
afterwards  afisessed  in  Oarnett's  or  Minor's  name,  except  for 
the  years  1869  and  1870  in  Minor's  name,  but  the  taxes  for 
those  years  were  not  paid.  Putnam  conveyed  the  undivided  two- 
thirds  of  the  tract  to  Jamea  S.  Craig  January  1,  1871,  the  deed 
describing  the  tract  as  1,023  acres.  For  1871  and  1878  the 
tract  was  charged  as  1,000  acres  to  Putnam,  and  for  1873  to 
1879,  inclusive,  the  charge  was  to  Putnam  341  acres  and  to 
Craig  682  acres,  making  the  tract  contain  1,033  acres  as  stated 
in  the  tax  deed  to  Putnam.  The  taxes  were  unpaid  for  1873-t- 
5-6  and  9  in  Craig's  name,  and  for  1875-6  and  9  in  Putnam's 
name.  In  October,  1875,  the  Craig  683  acres  was  sold  to  the 
State  for  delinquency  for  18T3  and  1874;  and  in  October,  1877. 
tile  Craig  683  acres  and  Putnam  341  acres  were  sold  to  the 
State  for  taxes  of  1875  and  1876,  and  in  December,  1881,  botli 
parcels  were  sold  to  the  State  tor  taxes  of  1879.  Thus  the  State 
became  ngain  invested  with  the  land  under  the  Putnam  tax 
title.  The  tract  then  ceased  to  appear  on  the  tax  books.  No 
redemption  from  these  sales  was  ever  made.  In  August.  1881. 
the  commissioner  of  school  lands  made  report  of  the  land  as 
forfeited  and  subject  to  sale  for  the  school  fund  and  a  decree 
passed  for  such  sale,  and  the  sale  was  made  Slst  December, 
1881,  to  John  G.  Malcom,  and  was  confirmed  20th  November, 
1888,  and  the  commissioner  conveyed  the  land  to  Malcom  July 
22,  1890.  This  sale  was  for  forfeiture  in  the  name  of  Putnam 
and  Craig  for  taxes  under  the  State's  purchases.  On  3nd  Sep- 
tember, 1890,  Malcom  conveyed  the  tract  of  1137  acres,  as 
found  by  resuney  to  Crozer,  Fay  and  Miller,  trustees  of  Gauley 
Ijand  Association.  The  trustees  conveyed  the  timber  to  Cherry 
Iliver  Boom  and  Lumber  Company.  The  land  waa  never  on  the 
oa  w.  v«. 
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tax  books  in  Malcom'g  name;  but  when  he  conveyed  to  the 
tniflteee,  the  tract  was  charged  for  1891  and  continuously  to 
190S,  incluBive,  in  their  namee  and  taxes  paid.  Malcom  on  the 
date  of  his  purchase  put  a  tenant  on  the  land  under  a  written 
lease  for  the  whole,  and  the  tenant  resided  on  the  land,  made 
improvements,  built  a  mill,  and  so  held  possession  until  he  sold 
to  the  Lumber  Company,  and  they  leased  to  a  tenant,  and  con- 
tinued the  poesession  for  twelve  years.  Thus  under  Malcom 
and  his  alienees  there  was  possession  twenty-one  years  from  1881 
to  1908,  when  this  suit  was  brought.  Taxes  paid  by  the  trustees 
twelve  years  before  the  suit  and  actual  posBesaion  those  years. 
In  July,  190S,  the  Estate  brought  the  suit  in  hand  to  sell  this 
hmd  as  forfeited  to  the  State.  The  bill  was  predicated  on  the 
purchase  by  the  State  in  1867,  hut  also  alleged  forfeiture  for 
omission  for  subsequent  years,  without  specifying  in  whose 
names  or  for  what  years.  Gamett  was  made  defendant,  as  also 
the  Cherry  River  Lumber  Company,  Malcom  and  Fay,  Crozer 
and  Catlett  {successor  to  Miller)  as  trustees  of  the  Gauley  Coal 
Land  Association.  Minor  was  also  a  defendant.  Elinor's  heirs 
answered,  admitting  forfeiture  and  asking  to  be  allowed  to  re- 
deem. Malcom,  the  trustees,  Cook  and  the  Lumber  Company  an- 
swered denying  the  right  of  Minors  to  redeem,  and  claiming 
that  the  title  had  been  transferred  to  Malcom  and  the  trustees, 
his  alienees,  and  claiming  that  the  right  of  the  state  was  barred 
by  the  statute  of  limitations,  and  that  the  state  had  no  right  to 
a  sale  of  the  land  as  forfeited. 

A  decree  was  pronounced,  21st  October,  1905,  holding  that 
the  deed  from  Malcom  to  F&y  and  others,  trustees,  was  color 
of  title  to  so  much  as  it  conveyed,  and  that  the  trustees  had 
actual  continuous  possession  under  said  deed  more  than  ten 
years  before  the  suit,  and  paid  taxes  for  more  than  five  years 
during  such  poesession,  and  by  reason  thereof  such  portion  so 
conveyed  to  the  trustees  was  not  forfeited.  From  this  decree  the 
State  and  the  heirs  of  Minor  appeal. 

Aa  stated  above,  that  decree  exonerated  from  forfeiture  so 
much  of  the  tract  as  Malcom's  deed  lo  the  tnistees  conveyed, 
importing  that  it  did  not  convey  the  whole  tract.  While  E.  C. 
Cook,  Maleom's  tenant,  was  in  possession  Ifalcom  made  a  ver- 
bal agreement  to  sell  Cook  100  acres  out  of  the  1,000.  Cook  not 
being  able  to  pay  for  100  acres,  Malcom  conveyed  him  58  acre?. 
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June  19,  1S96.  Malcom  retains  poseession  of  43  acres,  making 
up  the  100  acres.  A  tract  of  100  acres  is  spoken  of  in  the  ev- 
idence and  pleadings  as  if  not  conveyed  by  Malcom  to  the 
tniatees.  It  seems  it  vas  not  Intended  to  be  conveyed;  but  the 
deed  from  Malcom  includes  it,  as  it  conveys  the  whole  tract  of 
1,000  acres,  but  conveyed  by  Malcolm  as  1,137  acres.  •  The 
trustees  paid  tases  on  the  whole.  Malcom  and  Cook  were  in 
possession  of  the  100  acres  for  twenty-one  years  before  suit. 
The  court  treated  this  100  acres  as  distinct  from  the  balance  of 
the  tract,  and  while  by  the  decree  of  31st  October,  1905,  it  de- 
clared the  right  of  tlie  trustees  good  to  the  balance  of  the  tract, 
and  absolved  it  from  sale  as  forfeited,  by  an  order  at  the  same 
term  it  reserved  the  case  as  to  the  100  acres,  and  by  a  later  de- 
cree, 25th  April,  1907,  declared  this  100  acres  as  forfeited,  and 
gave  the  Minor  heirs  right  to  redeem  the  100  acres,  and  in 
default  of  their  doing  so  directed  its  sale.  From  this  decree 
the  Cherry  River  Boom  &  Lumber  Company,  Cook  and  Malcom 
appeal. 

DeCIIEB  op  3l8t  OCTOBEB,   1905. 

This  exonerated  from  sale  as  forfeited  the  land  involved,  ex- 
cept the  100  acres.  la  the  state  thus  aggrieved?  Had  it  right 
to  sell  the  land?  We  answer  that  plainly  it  had  not,  for  the 
reason,  if  for  no  other,  that  as  stated  in  the  circuit  court's  de- 
cree, the  trustees  had  held  possession  before  suit  n^ore  than  ten 
years  and  paid  taxes  during  those  years  for  more  than  five  years, 
the  real  period  as  to  both  taxes  and  poaseesion  being  twelve 
years.  The  Conatitutioa,  Article  13,  section  3,  gave  every  title, 
no  matter  how  derived,  vested  in  the  state  to  those  truBteee. 
They  claimed  and  held  possession  under  their  deed  from  Mal- 
com, as  color  of  title,  and  so  paid  taxes,  and  thus  get  all  state 
title  under  the  first  clause  of  that  section,  and  also  under  tJie 
last  clause.  It  matters  not  whether  we  regard  the  title  vested 
in  the  state  by  purchase  for  taxes  in  Gamett'a  name  in  1867,  or 
by  purchase  for  taxes  in  the  names  of  Putnam  and  Craig,  the 
titles  thus  acquired  passed  to  the  trustees  by  force  of  the  Con- 
stitution, aa  it  in  words  says  that  "ail  title  to  lands  in  this 
State  •  *  hereafter  purchased  by  it  and  become  irredeemable 
*  •  shall  be  and  is  hereby  transferred  to  and  vested  in"  those 
persons  in  possession  and  paying  taxes  defined  in  the  section, 
ee  w.  v«. 
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Malcom  did  not  put  his  land  on  the  t&x  books  while  he  owned, 
and  thongh  the  legal  title  was  in  the  state  from  hU  purchase 
in  1881  until  his  deed  in  1890,  he  was  yet  equitable  owner  and 
bound  to  have  the  land  charged  on  pain  of  forfeiture,  (which 
question  we  need  not  decide).  Still,  if  his  title  was  thus  for- 
felted,  it  too  would  go  to  the  trustees  under  the  Constitution. 
Thus,  the  State  had  no  right  to  a  sale.  She  gave  awa;  her  title 
to  those  occupants  and  tax-payers  whom  she  regarded  worthy, 
and  to  settle  titles  and  settle  the  country,  and  had  no  title  to 
aell.  State  v.  ColKna.  48  W.  Va,  64 ;  State  t.  Harmaa,  5?  Id. 
447,  point  18;  Stale  v.  King,  (C3  S.  E.  408,  point  17)  04  W. 
Va.  546.  As  the  State  had  not  right  to  sell,  so  the  Minors  had 
no  right  to  redeem,  since  it  is  only  where'  there  is  a  right  in  the 
state  to  sell  that  the  former  owner  has  right  to  redeem.  State 
V.  King,  just  cited,  point  18.  Title  has  gone  from  the  State, 
and  there  can  be  no  redemption  by  her  grace. 

Again,  the  State  had  no  right  to  sell  any  of  the  tract  under 
her  tax  purchases  in  the  names  of  Qamett  and  Putnam  and 
Craig.  These  purchases  were  before  the  sale  by  the  commigsioner 
of  school  land  in  1881  to  Ualcotm.  That  sale  passed  her  right  to 
that  time,  and  she  could  not  sell  a  second  time  for  that  cause. 
St<Ue  V.  King,  (63  3.  E.  468,  pt.  17)  64  W.  Va.  546 ;  State  v. 
Jackaon.  56  Id.  .558,  point  8.  She  could  sell  for  forfeiture  after 
accruing  in  Malcolm's  name  if  he  illegally  omitted  charge,  were 
it  not  that  the  possession  and  payment  of  taxes  by  the  trustees 
under  Malcolm's  conveyance  transferred  the  title  forfeited  from 
Malcom  io  the  trustees.  So,  where  are  we  to  find  title  in  the 
State  warranting  sale?  She  having  none,  Minor's  heirs  cannot, 
for  that  reason  redeem.  But  that  ia  not  the  only  reason  why 
Minor's  heirs  cannot  redeem.  The  State's  tax  purchase  in  1867 
in  Qamett's  name  ended  that  title.  The  sale  as  school  land  In 
1881  to  Malcom  passes  to  him  that  forfeited  title.  Garnett 
or  Minor  had  no  right  of  redemption  because  the  statute  gave 
Gamett  only  right  to  pay  taxes  before  sale  and  have  release,  or 
to  the  surplus  of  purchase  money.  This  sale  devested  the  Gar- 
nett right.  After  sale  he  had  no  right  of  redemption.  The 
land  was  forfeited  also  as  to  Minor.  How  can  Minor,  in  this 
suit  in  1903  ask  redemption  when  he  had  no  title? 

Again,  the  State  in  1869  sold  to  Putnam  by  a  second  tax-sale. 

What  was  its  effect?    By  State  v.  West  Branch,  (63  S.  E.  378) 

se  w.  Vs. 
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()4  W.  \'a.  C73,  the  State  was  estopped  from  claiming  title 
under  her  secood  purchaee,  that  in  1867,  and  it  passed  her 'title 
acquired  by  that  sale  to  Putnam.  Therefore,  Putnam  and 
Craig,  not  Garnett  or  Minor,  would  have  right  to  redeem.  "The 
owner  of  a  valid  title  originating  by  reason  of  the  first  sale 
lias  in  regard  to  a  subsequent  forfeiture  to  or  vesting  in  the 
State  right  of  redemption  superior  to  that  of  the  former 
owner."  State  v.  King,  64  W.  Va.  546,  Craig  and  Putnam 
would  thus  have  right  to  redeem  from  sale  for  taxes  delinquent 
in  their  names  if  they  had  asked  it  in  tiie  first  proceeding  by 
t-omniissioner  of  scliool  lands  in  1881,  and  Malcom,  the  trustees. 
Cook  and  Lumber  Company  in  present  proceeding.  A  re- 
deemer must  show  title.  State  v.  Jaclson,  56  W.  Va.  558,  pt.  7 
Gamett's  and  Minor's  right  did  not  exist.  Who  had  right  of 
redemption  from  forfeiture  in  Ikfalcom's  name  for  taxes  after 
his  purchase?  Xot  Minor.  His  title  had  gone.  Malcom  had 
this  right  to  redeem.  Did  Minor's  right  live  on  down  to  this 
suit  begun  in  1902  notwithstanding  the  second  tax-sale  to  Put- 
nam, notwithstanding  the  sale  to  Malcom  in  1881  under  the  de- 
cree for  sale  of  tlie  land  as  forfeited  ?  No.  It  had 
perished.  For  want  of  title  {State  v.  Jackson,  supra, 
pt.  7)  as  also  by  reason  of  the  transfer  of  title  to  the 
tnistei's  by  the  Constitution  the  decree  denying  right  to  Minors 
to  redeem  the  tract,  except  the  100  acres,  is  right,  and  the  de- 
cree allowing  Elinors  to  redeem  the  100  acres  is  wrong,  as  it 
took  away  from  JIalcom  an<l  Cook  and  the  Lumber  Company 
right  to  redccin,  and  conceded  it  to  Jlinors,  who  had  no  title. 
And  tlicrc  was  no  right  to  sell  the  100  acres,  as  will  be  shown. 

Decree  of  25th  April,  1907. 

WHiat  has  l>een  said  above  applies  largeiy  to  this  decree,  which 
declares  the  100  a<Tes  forfeited,  and  allows  Minors  to  redeem 
and  on  failure  to  redeem  directed  its  sale  over  the  right  of  Mal- 
com, Cook  and  the  Lunilnir  Company. 

I  have  shown  above  that  Minors  had  no  right  to  redeem.    But 
had  the  State  right  to  sell  the  100  acres  ?     It  could  not  sell  un-  ' 
der  iti  title  coming  from   its  purchaiic  in  Gamett's  name  in 
1867,  first,  l)ecaufio  its  second  tax  sale,  that  to  Putnam,  estopped 
it.     SIntf  V.  Wfst  r.ranch.  (ns  S.  E'.  372)  64  W.  Va.  673.     Sec- 
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ond,  it  could  not  sell  under  its  right  derived  from  its  purchase 
for  delinquency  in  the  names  of  Putnam  and  Craig,  because  the 
proceeding  by  the  commieeioner  of  school  lands  sold  the  land, 
the  wltole  tract,  to  Malcom,  and  it  is  well  settled  by  statute 
and  decisions  that  when  the  State  has  thus  once  eold  lands  it 
cannot  sell  again  for  the  same  cause  or  otlter  cause,  except 
later  forfeitnre.  When  the  sale  to  Molcom  was  had  it  passed 
all  state  right  derived  from  its  antecedent  purdiases  in  the 
names  of  Gamett,  Putnam  and  Craig,  It  could  not  sell  over 
again.  State  v.  Jackson,  56  W.  Va.  558,  pt  8 ;  State  v.  King, 
(63  S.  E.  468)  64  W.  Va.  546,  pt.  17.  It  is  said  Craig's  deed  to 
Malcom  was  made  after  he  resigned  as  school  oommisaioner. 
The  act  of  1905  makes  good  deeds  "purporting  to  convey"  school 
lands  under  sale.  Besides,  Craig  derived  power  as  a  person  to 
convey  by  the  decree  directing  conveyance.  He  conveyed  as  an 
individual  by  authority  of  decree,  for  the  court,  not  merely  be- 
cause he  was  commissioner.  Craig  did  not  act  in  maldng  the 
deed,  ex  officio,  but  only  by  virtue  of  the  decree.  The  fact  that 
the  decree  directs  "said  commissioner"  to  execute  only  identifies 
the  person.  Besides,  this  deed,  if  void,  is  color  of  title.  And 
is  more  than  tiiat,  because  of  chapter  42,  Acts  of  1905,  section  19, 
providing  that  any  instrument  or  conveyance  "purporting  to 
convey  heretofore  made  by  said  state  through  or  by  the  com- 
missioner of  school  lands,  under  any  decree  or  order  of  a  circuit 
court  in  any  suit  or  proceeding  under  said  chapter  105  of  the 
Code"  passes  all  state  title,  "notwithstanding  any  irregularity  or 
error  or  informality  in  such  sale  or  conveyance  or  purported  con- 
veyance.''    This  cures  the  deed,  if  irregular. 

Third.  Xo  sale  of  the  100  acres  could  be  made  because  it  was 
not  reserved  from  the  bounds  eonveye<l  by  Malcom  to  the 
trustees,  though  perhaps  intended  to  be,  but  inadvertently  over- 
looke<l,  and  the  trustees  paid  tajies  on  the  whole  1,137  acres,  in- 
cluding this  100  acres.  This  payment  was  on  the  whole  land. 
As  taxes  are  on  the  land,  not  the  title,  the  State  cannot  say 
anything  is  due  her.  She  has  gotten  all  taxes  to  which  she  is 
entitled.  Payment  was  under  this  same  title.  .See  late  case  of 
State  V.  Allen  (64  S.  E.  140)  63  \V.  Va.  335.  If  the  100  acre 
tract  is  in  the  deed  from  IVfaleom  to  the  trustees,  it  is  clear  that 
the  payment  prevents  forfeiture  whether  the  trustees  hold  in 
trust  for  Malcom  and  Cook  or  not.     Siers  v.  Wiseman-,  58  W. 
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Va.  340;  State  t.  West  Branch,  (63  S.  E.  372)  64  W.  Va.  673 ; 
Boggest  v.  Scott,  48  Id.  316.  Payment  by  a  stranger,  if  not  dis- 
avowed by  the  owner,  would  prevent  forfeiture.  Cecil  v.  Clark, 
44  W.  Va.  at  pagea  680.81;  Martin,  v.  Snowden,  18  Grat  100; 
Bennett  V.  Hunter,  9  Wall.,  76  V.  S.  326;  Black  on  Tax  Titles, 
section  161. 

But  suppose  the  100  acres  not  in  the  deed  from  ^lalcom  to  the 
trustees.  Take  Cook's  58  acres,  conveyed  by  Malcom  to  him 
19th  Jnne,  1896.  Cook  in  possession  longer  than  ten  years  the 
while  paid  taxes  from  1898  to  1902,  both  inclusive,  got  the  State 
title  by  Ihc  first  and  third  clauses  section  3,  Art,  13  of  the  Con- 
stitution. This  is  another  conclusive  bar  against  tlie  power  of 
the  State  to  sell.     Slate  v.  Harman,  57  W.  Va.  447,  pt.  18. 

But  these  are  only  further  law  principles  defending  Cook  and 
Malcom,  because  payment  of  taxes  by  the  trustees  on  the  100 
acres  as  included  in  their  bounds  prevented  the  forfeiture  of  the 
100  acres.  We  affirm  the  decree  pronounced  on  the  Slst  day  of 
October,  1905,  in  its  holding  the  land  conveyed  by  John  G, 
Malcom  and  wife  to  Bobert  H.  Crozer,  H.  H.  Fay  and  M.  E, 
Miller,  trustees,  by  deed  dated  Snd  day  of  September,  1890,  not 
forfeited  and  not  liable  to  sale  as  forfeited ;  and  we  reverse  Uie 
decree  pronounced  on  the  25th  day  of  April,  1907,  holding  the 
100  acres  of  land  as  forfeited  and  liable  to  sale  and  giving  right 
to  the  heirs  of  Gilbert  S.  Minor  to  re<leem,  and  we  adjudge, 
order  and  decree  that  said  100  acres  is  not  forfeited  or  liable 
to  sale  and  said  heirs  have  no  right  to  redeem;  and  that  the 
suit  of  the  State  be  dismissed. 

Affirmed  in  part.    Reversed  in  part. 


CHARLESTON. 

StATF  v.  CfiAWFOED. 

Submitted  June  9,  1909.     Decided  November  2,  1909. 

1.     CaiKiNAi.  Law — Transcript — Correction  of  Error  or  Omiation* — 
Certiorari. 

Where  necessary  to  correct  errors,  detects,  or  omisaEonB  Id 
the  original  transcript  or  return  filed  In  an  appellate  court,  an 
additional    or  supplemental    transcript  or  return  may  be  ob* 
06  w.   v«. 
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tained  on  proper  application,  and.  wben  filed  In  Uie  appellate 
court,  will  be  considered  as  part  of  the  ortgluil  transcript  or 
recum.  and  a  writ  of  eeriiorari  Is  proper  for  that  purpoee.  (p. 
117). 

2.  HoMicira— JtMtniction* — Self  Dtfente — ApplicabiUtv- 

On  a  trial  for  murder,  Instructions  to  Uie  Jury  asBertluK  de- 
fendant's rlgbt  to  stand  his  ground  and  not  retreat,  based  on  the 
theory  of  a  deadly  attack  by  deceased  on,  and  on  defendant  In 
his  dwelling,  or  castle,  are  Inapplicable  where  the  evidence 
shows  defendant  and  deceased  were  at  the  Ume  of  the  homi- 
cide Jointly  occupying  the  house  where  the  killing  occurred; 
the  ordinary  rules  as  to  self  defense,  propounded  In  other  In- 
structions given  at  the  request  of  defendant,  alooe  being  ap- 
plicable.— MiLixR,   PBEiiiDENT.  dissentiug.     (pp.   IIS'129). 

3.  Same — Intimclions. 

On  the  trial  of  one  Indicted  for  murder,  the  evidence  may 
be  snch  as  to  justify  an  Instruction  on  the  theory  of  man- 
slaughter, and  also  on  the  theory  of  self  defense.    These  de- 
fenses are  not  necessarily  Inconsistent,     (p.  124). 
i.      Saue — Maaalatiffhter — Provocation. 

Words  alone,  however  Insulting  or  contemptuous,  are  never 
sufficient  to  reduce  murder  to  manslaughter,  at  least  where  a 
deadly  wespon  Is  used;  but,  when  accompanied  by  the  acta 
of  the  deceased  showing  a  purpose  to  commit  personal  violence 
on  the  accused,  as  by  raising  and  pointing  at  him  a  gun,  as  If 
In  the  act  of  shooting,  the  accused  Is  entitled  to  an  instruction 
based  on  theory  of  manslaughter,     (p.  ]25). 

5.  Same — InatTvctions — "Heat   of  FattUm." 

An  Instruction  on  the  theory  that  the  killing,  though  Inten- 
tional, was  done  tn  the  beat  ,of  blood,  or  violent  passion,  and  on 
adequate  and  sufficient  provocation,  reducing  the  offense  from 
murder  to  manslaughter.  Is  not  bad  because  It  omits  the  words 
"without  malice,"  for  "heat  of  passion"  necessarily  Includes 
"without  previous  malice."     (p.  127). 

6.  Same — Inslruclion*. 

A  proposed  instraction  to  the  Jury,  telling  them  that  where 
one  klllE  another,  though  Intentionally,  but  In  passion,  In  the 
heat  of  blood,  upon  sudden  provocation,  by  gross  Indignity, 
or  by  threat  of  personal  violence,  was  rightly  rejected.  By  the 
use  of  the  disjunctive  "or."  the  Instruction  would  have  Justi- 
fied the  murder  If  only  the  deceased  threatened  the  defendant 
with  personal  violence,     (p.  128). 

MiMXS,  PBEsmEHT,  dissentino  (n  pari. 
Error  to  Circuit  Court,  Kanawha  County. 


DiQilized  By  Google 


116  State  r.  Crawford.  [Nov.  1909. 

William  Crawford  was  convicted  of  murder  in  the  first  degree, 
and  he  brings  error. 

Affirmed. 
M.  M.  Eobertson  and  D.  W.  Tayior,  for  plaintiff  in  error. 
}YiUiam  6.  Conley,  Attorney  Getieral,  for  the  State. 

Mili:ek,  Presidext: 

The  indictment  charged  defendant  with  the  murder  of  A. 

Murphy  on  the day  o£  September,  1907.     The  jury  fonnd 

him  guilty  of  murder  in  the  first  degree,  as  charged,  and  that 
lie  be  punished  by  confinement  in  the  penitentiary  during  his 
life.  From  the  judgment  of  imprisonment  on  said  verdict  pro- 
nounced by  the  intermediate  court  of  Kanawha  county,  and 
affirmed  by  the  circuit  court  on  appeal,  defendant  haa  brought 
error  to  this  Court. 

The  original  transcript  of  tlie  record  in  the  intermediate 
court,  as  certified  to  the  circuit  court,  showed  that  the  jury  were 
"sworn  to  well  and  truly  try  and  true  deliverance  make  between 
the  State  of  West  Virginia  and  the  prisoner  at  the  bar,  and  a 
true  verdict  render  according  to  the  evidence  in  part."  The 
circuit  court,  on  suggestion  and  motion  by  the  prosecuting  at- 
torney, awarded  a  writ  of  certiorari,  directed  to  the  clerk  of  the 
intermediate  court,  returnable  forthwith,  requiring  him  to  certify 
the  record  more  fully  to  the  circuit  court,  and  at  the  same  time 
produce  the  record  book  of  said  court,  containing  the  true  order, 
showing  the  oath  actually  administered  to  the  jury.  This  ac- 
tion of  the  circuit  court  was  objected  and  excepted  to,  and  it 
is  the  first  point  of  error  relied  on. 

The  record  shows  that  the  case  was  heard  on  appeal  in  the 
circuit  court  on  the  original  transcript  of  the  record,  and  a  true 
copy  of  the  order  of  Xovember  13,  1!I07,  returned  by  the  clerk 
in  response  to  said  writ  of  certiorari,  and  the  original  record 
hook  containing  said  order  produced  for  the  inspection  of  the 
court;  and  the  court  finding  as  a  fact  that  said  order  had  not 
been  correctly  certified  in  said  original  transcript,  but  was  cor- 
rectly certified  in  the  copy  thereof  certified  and  filed  by  the 
clerk  with  his  return  to  said  writ,  ordered  the  said  certified  copy 
file<l  and  made  part  of  the  record;  and,  finding  no  other  error 
therein,  affirnietl  the  judgment  hclow. 
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The  true  and  correct  order  of  Xovember  13,  1907,  shows  the 
omission  therefrom,  in  the  original  transcript,  of  the  words,  "and 
haring  heard  the  evidence,"  immediately  after  the  words  "accord- 
ing to  the  evidence,"  and  before  the  words,  "in  part  were  com- 
mitted to  the  sheriff,"  But  it  is  urged  by  counsel  for  the  pria- 
oner,  with  apparent  confidence,  that  on  bare  suggestion,  and 
without  evidence  in  support  thereof,  it  was  error  to  tlie  preju- 
dice of  the  prisoner,  justifying  reversal,  for  the  cir- 
cuit court,  by  certiorari,  to  have  brought  up  the  true  record  of 
the  oath  of  the  jurors  before  giving  judgment  on  the  appeal. 
Section  12  of  Article  VIII  of  the  Constitution,  and  section  3fi20, 
Code  1906,  gives  the  "circuit  court  supervision  and  control  of  all 
proceedings  before  justices  and  other  inferior  tribunals,  by  man- 
damus, prohibition  and  certiorari."  If  statutory  authority  was 
necessary  to  justify  the  action  of  the  circuit  court,  may  it  not  be 
found  here?  But  in  Virginia,  as  early  as  Terrell  v.  Ladd,  2 
Wash.  150,  151,  certiorari  was  awarded  to  supplement  the  record 
filed  on  mere  suggestion  of  counsel;  and  in  this  State,  in  Stale 
V.  Tingler.  32  W.  Va.  546,  a  felony  case,  the  first  point  of  the 
syllabus  ia :  "On  suggestion  of  diminution  of  the  record  a  writ 
of  certiorari  is  effectual  to  bring  to  this  Court  the  true  and  cor- 
rect record,  no  matter  in  what  respect  the  transcript,  as  cer- 
tified in  the  first  instance,  may  vary  from  or  miBreprcscnt  such 
record."  Per  a  discussion  of  the  office  of  the  writ  of  certiorari 
in  appellate  proceedings  and  for  the  authorities  on  the  subject 
applicable  to  this  ease,  see  the  opinion  of  the  Court,  by  Judge 
BHANyoN,  in  the  Tingler  Cage.  In  3  Cyc.  105  it  is  said  :  "WJiero 
necessary  to  correct  errors,  defects,  or  omissions  in  the  original 
transcript  or  return  as  filed  in  the  appellate  court,  an  additional 
or  supplemental  transcript  or  return  may  be  obtained  upon  proper 
application,  and,  when  filed  in  the  appellate  court,  it  will  be 
considered  as  part  of  the  original  transcript  or  return,  and  the 
assignment  of  errors  upon  the  original  will  be  sufficient."  Clearly 
the  judgment  of  the  circuit  court  on  this  point  should  be  af- 
firmed. 

On  the  merits,  numerous  errors  assigned  in  the  petition  are 
apparently,  and,  we  think  justifiably,  abandoned  in  the  argu- 
ments and  briefs  of  counsel  for  the  prisoner.  We  will,  there- 
fore, confine  ourselves  to  the  points  of  error  relied  on  respecting 
the  prisoner's  instructions  numbered  six,  seven,  eight  and  nine 
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refused.  And  first  as  to  instructions  six  and  seven.  The  court 
in  other  instractions  given  covered  defendant's  theory  of  self 
defense,  including  hlB  right  to  etand  his  ground  without  re- 
treating, and  to  kill  his  asaallant,  if  necessary  to  protect  his  own 
life,  but  refused  his  inetructions  six  and  seven;  the  first  covering 
his  theory  of  an  attack  by  deceased  on  his  dwelling,  and  also 
upon  him  in  his  dwelling  house  or  eastlc,  the  first  covering  both 
theories,  but  the  latter  covering  only  the  theory  of  an  attack  upon 
him  in  his  dwelling;  and  also  refused  his  instructions  eight  and 
nine,  covering  another  theory  that  the  killing  had  been  done  in 
passion,  in  the  heat  of  blood,  upon  sudden  provocation  by  gross 
indignity  or  threat  of  personal  violence.  The  views  I  am  about 
to  expresH  in  Tespect  to  instructions  six  and  seven  are  for  the 
most  part  my  personal  views,  for,  while  my  associates  agree  with 
me  tliat  the  court  rightfully  rejected  instruction  six,  for  the 
reason  given  by  me,  they  are  further  of  the  opinion,  for  rea- 
sons to  be  given  in  a  note,  that  it  and  number  seven  were  right- 
fully rejected  because  inapplicable  to  the  facts  proven,  and 
would  have  tended  to  mislead  and  confuse  the  jury;  the  rights 
of  defendant  on  the  subject  of  self  defense  being,  in  their  opin- 
ion, fully  covered  by  defendant's  general  instructions  number 
ten  and  eleven  given  by  the  court. 

Omitting  the  words  "and  endeavors  by  violence,"  in  paren- 
thesis, not  in  the  instruction  as  proposed,  instruction  number  six 
would  have  told  the  jury  "that  the  dwelling  house  where  a  man 
lives  is  his  home  or  castle,  and  that  he  may  repel  force  by  force  in 
defense  of  his  person,  habitation,  or  property  against  one  who 
manifestly  intends  (and  endeavors  by  violence)  to  commit  a 
known  felony  on  either,  and  in  such  case  he  is  not  hound  to  re- 
treat, but  may  pursue  his  adversary  until  he  has  secured  him- 
self from  all  danger,  and  if  he  kill  his  adversary  in  so  doing  it 
is  justifiable  self  defense;"  number  seven,  that  if  attacked  in 
like  manner  "in  his  own  house  by  a  person  armed  with  a  dan- 
gerous weapon,  and  he  has  reason  to  believe  and  does  believe,  he 
is  in  danger  of  losing  bis  life,  or  in  danger  of  suiTering  great 
bodily  harm  at  the  hands  of  his  assailant,  he  is  not  required  to 
retreat,  but  may  defend  his  life  or  person  by  taking  the  life  of 
his  assailant  without  retreating."  Instniction  number  six,  with 
the  words  in  parenthesis,  is  identical  with  defendant's  instruc- 
tion number  nine,  approved  in  State  v.  Manns,  48  W.  Va.  48(1, 
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486;  and  number  eevcn  is  the  same  as  defendant's  number  tlirce 
given,  and  apparently  approved,  in  State  v.  Hobbs,  37  W,  Ya. 
812,  820.  The  attorney  general  argues  that,  bad  there  been 
any  eridenee  justifying  number  six,  the  omitted  words  rendered 
it  fatally  defective,  and  that  it  was  properly  rejected  for  this 
reason;  tJiat,  as  proposed,  this  instruction  justified  the  killing 
if  only  the  deceaeed  "manifestly  intended"  to  commit  the  felony, 
ignoring  the  overt  act  covered  by  the  omitted  words,  "and  en- 
deavors by  violence."  The  language  "manifestly  intentts  and 
endeavors  by  violence,"  employed  in  instruction  nine,  in  State  v. 
Manns,  is  that  used  in  East's  Plea  of  the  Crown,  and  by  Whar- 
ton and  other  text  writers,  and  in  many  decisions  of  the  courts, 
to  describe  the  circumstances  and  conditions  justifying  the  kill- 
ing of  an  assailant.  Beard  v.  United  States,  158  U.  S.  550, 
562-3.  And  so  nniversally  has  this  language  been  used  in 
practice,  and  become  so  imbedded  and  fixed  in  our  jurisprudence 
that  I  would  hesitate  greatly  to  depart  from  it  in  the  adminis- 
tration of  so  important  a  branch  of  the  law  as  justifiable  homi- 
cide unless  words  of  equivalent  import  were  employe<l.  The 
theory  of  this  law  is  that  an  attack  has  been  made  on  one's 
dwelling  or  castl^  and  that  it  has  become  necessary  for  him  to 
meet  force  with  force  to  protect  himself  or  his  perpon  and 
property  therein  from  such  outside  invasion,  and  I  think  the 
language  of  tho  books,  "and  endeavors  by  violence,"  adequate 
and  necessary  to  cover  this  element  in  the  law  of  self  dcfcnMC. 
I  am  not  prepared  to  say,  therefore,  that  the  word  "manifestly," 
used  in  the  instmction,  is  competent  to  convey  to  the  jury  the 
meaning  ihitended  by  the  omitted  words.  While  the  InnjrunRC 
of  some  decisioTie,  and  of  some  text  writers,  may  seem  to  justify 
a  less  rigorous  rule  in  the  use  of  the  language  of  instructions,  I 
think,  when  carefullyl  examined,  they  will  be  founil  not  to  do 
so  in  fact,  but  to  hold  that  the  intention  of  the  assailant  to 
commit  the  offense  must  be  manifested  by  some  overt  act  of  vi- 
olence, as  approaching  with  a  deadly  |Wcapon  for  the  purpose  of 
attack,  or  already  drawn  in  tlie  act  of  felonious  assault.  The 
views  here  expressed  are  well  illurstrated  in  Beard  T.  U.  S.  supra, 
and  in  Ermiti  v.  State,  29  Ohio  St.  186,  cited  therein,  and  also 
in  our  own  ease  of  State  v.  Cain,  20  W.  Va.  at  page  701; 
also  in  People  v.  Lewis,  (Cat.)  5!)  Am.  St.  Rep.  167.  Beard  v. 
U.  S,  reversing  the  judgment  below,  extends  the  doctrine  of  self 
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defense  in  one's  dwelling  or  castle,  to  hie  premises  near  by.  Ap- 
proving the  general  proposition  contained  in  the  instnictioD 
given,  the  court,  by  Justice  Harlan  adds:  "But  we  can  not 
agree  that  the  accused  was  under  any  greater  obligation,  when 
on  bia  own  premises,  near  his  dwelling  house,  to  retreat  or  run 
away  from  his  assailant,  than  he  would  have  been  if  attacked 
within  his  dweling-houso"  The  force  of  these  and  other  au- 
thorities induces  the  conclusion  that  instruction  number  six  was 
defective  in  the  particular  indicated,  and  was  properly  rejected. 
But  instruction  number  seven  I  think  good  in  form.  It  was 
intended  to  present  defendant's  rights  as  to  retreating  when  at- 
tacked in  his  dwelling  or  castle,  and  to  apply  the  law  to  the  spe- 
cific facts  in  the  case.  The  question  is  then  plainly  presented  by 
its  rejection,  whether  there  was  evidence  in  the  case  entitling  the 
prisoner  to  have  the  legal  proposition  covered  or  intended  to  be 
covered  thereby  submitted  to  the  jury.  Involved  ie  the  primary 
question  whether  the  prisoner  was  in  fact  violently  assaulted  by 
the  deceased  tnt  his  dwelling  or  castle  with  intent  to  commit  a 
Icnowp  felony,  justifying  the  homicide;  and  lastly,  whether  the 
defendant  was  without  fault — did  not  himadf  by  his  own  con- 
duct bring  about  the  conditions  under  which  he  has  attempted  to 
justify  the  killing  of  his  assailant.  The  law  seems  to  be  that, 
if  there  is  no  other  evidence  except  that  of  the  prisoner  himself. 
he  ia  entitled  to  an  instruction,  stating  all  the  elements  there- 
of, on  the  law  of  self  defense.  flTiarton  on  Hom.  (3rd  Ed.) 
355,  and  note  8;  State  v.  Cushtng,  (Wash.)  53  Am.  St.  Bep. 
883 ;  People  V.  Lewis,  (Cal.)  69  Am.  St.  Rep.  167.  On  the  sev- 
eral questions  of  fact  involved,  the  evidence,  so  far  as  it  seems 
necessary  to  detail  it,  shows  that  the  prisoner  and  the  deceased 
were  both  coal  miners ;  that  the  house  or  shanty  where  the  hom- 
icide occurred  was  owned  by  the  coal  company,  and  for  some 
time  before  had  been  occupied  by  the  prisoner  and  deceased  and 
three  others  as  their  home  or  lodging  and  "where  they  lived  and 
did  their  cooking ;  tliat  in  the  evening  of  the  day  of  the  homicide 
tlie  prisomer  and  two  other  persons  were  engaged  in  the  front 
room,  in  a  game  of  cards,  each  of  the  players  having  small  sums 
of  money  on  the  table,  when  the  deceased  came  in  and  sat  down 
to  watch  the  game.  A  dispute  having  arisen  lietween  the  play- 
ers as  to  which  of  them  tlie  money  belonged,  the  deceased  inter- 
fered in  opposition  to  the  prisoner's  contentions,  and,  in  pro- 
CQ  \v.  v«. 
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fane  and  vulgar  language,  declared  that  he  did  not  intend  to 
allow  the  prisoner  to  rob  the  boy  engaged  in  the  game.  Where- 
upon the  prisoner  grew  angrj-  and  threw  the  cards,  belonging  to 
deceased,  over  into  the  comer  of  the  room  and  walked  out 
through  the  kitchen  and  into  the  yard  or  road  followed  by  de- 
ceased. The  witnesses  do  not  exactly  agree  as  to  vliat  was  said 
and  done  by  the  two  as  they  passed  out  The  principal  witness 
for  the  State  eays,  that  Murphy  was  valking  behind  Crawford, 
and,  that  wheo  they  had  gotten  into  the  kitchen  Crawford  turned 
around,  and  that  he  heard  him  inquire  of  Murphy  whether  he 
had  drawn  a  gun  on  him,  and  to  which  Muxphy  replied:  "No, 
I  don't  need  to  draw  a  gun  on  you,  I  can  break  my  Hitt  over  your 
damn  neck."  The  principal  witness  for  defendant  says,  that  as 
they  passed  out  Iturphy  said  to  Crawford:  "By  hell,  I  will 
beat  the  God  damned  hell  out  of  you;"  and  that  Crawford  re- 
plied: "I  will  fight  you  with  my  fist, — I  will  break  your  God 
damned  neck;"  that  Crawford  walked  on  out  of  the  sluinty  and 
turned  around  and  walked  Imck  in  saying  to  Murphy:  "I  will 
kill  you,  you  God  damn  black  son  of  a  bitch ;  will  you  draw  a  gun 
on  me;"  and  that  to  this  Murphy  made  no  reply.  This  witness! 
testified  that  he  was  with  Murphy  that  evening,  at  the  coal 
company's  store,  a  short  time  before  the  shnoting,  saw  Murphy 
have  a  gun,  and  that  he  said  to  him :  "If  any  nf  tliem  sagnrs  or 
niggers — any  of  them  God  damned  niggers  come  over  to  his 
shanty  tonight  and  played  bad,  that  he  was  going  to  paste  some 
of  them  with  a  cartridge."  This  witness  also  says  that  Craw- 
ford was  the  first  man  that  used  the  language  that  ho  would  whip 
Murphy  with  his  fist.  The  defendant  himself  says  that  as  he 
went  into  the  kitchen  he  asked  Murphy  whether  he  had  drawn  a 
gun  on  him,  and  that  ifurphy  answered :  "I  don't  need  no 
gun  for  you,  I  can  break  your  damned  neck  without  a  gun ;"  that 
he  inquired  of  him  a  second  time :  "Did  you  draw  that  gun  on 
me?"  and  that  Murphy  replied  to  him:  "What  are  you  going 
to  do  about  it?"  and  that  he  answered:  "I  am  not  going  to  do 
nothing,  I  have  taken  you  to  be  my  friend,"  that  Murphy,  ap- 
plying an  epithet,  too  profane  and  vulgar  for  repetition,  said: 
"I  will  kill  you;"  and  tliat  as  he  said  this  Murphy  was  standing 
in  the  door  with  his  gun  in  his  hand;  that  he,  Crawford,  jumped 
behind  the  middle  door  to  get  his  gun,  and  as  he  jumped  back 
Murphy  was  in  the  act  of  raising  his  gun,  when  lie,  Crawford, 
60  w.   Va. 
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shot  him.  All  the  witnesses  agree  that  after  Crawford  fired 
l^lurphy  called  for  a  dootor,  Baying  that  he  had  been  shot,  and 
started  to  run  up  the  road  followed  by  Crawford.  Two  shots 
were  fired  on  the  way,  but  the  evidence  is  conflicting  as  to  which 
of  the  two  fired  them;  Crawford  denying  that  he  fired  the  shots, 
other  witnesses  testifying  that  he  had  admitted  to  them  just 
afterwards  that  he  had  fired  them.  Defendant  further  says, 
concerning  the  altercation  in  the  kitchen,  that  on  the  way  out 
into  the  yard  or  road.  Murphy,  after  drawing  his  gun  on  him, 
put  in  back  into  his  pocket,  and  did  not  at  that  instant  attempt 
to  shoot  him;  that  he  does  not  know  whether  or  not  he  attanpted 
to  shoot  him  out  in  the  yard,  when  be  had  his  back  turned,  but 
that  when  he  went  back  into  the  house.  Murphy,  standing  in 
the  door  way,  was  drawing  up  his  gun  as  if  to  shoot,  when  he 
fired  the  fatal  shot.  In  addition  to  what  has  been  said  about 
the  occupancy  of  the  house  or  shanty,  Crawford  saya  that  it  he- 
longed  to  him  and  Bill  Spoon,  a  colored  man;  that  is,  that  he 
and  Spoon  rented  it  of  the  company,  and  paid  the  rent;  that 
Murphy  stayed  there,  but  that  he  had  told  him  to  leave  some 
three  or  four  times,  because  he  would  not  clean  up. 

Enough  of  the  evidence  has  now  been  detailed,  I  think,  to 
show  the  nature  and  character  of  the  attack,  the  part  each  took 
in  it,  how  the  house  or  shanty  was  held  or  occupied  by  defendant 
and  Murphy,  and  the  applicability  of  the  proposed  instruction. 
The  evident  purpose  of  this  instruction,  in  connection  with  de- 
fendant's general  instructions  given  on  the  subject  of  self  de- 
fense, was  to  emphasize  his  right  to  stand  his  ground  without 
retreating,  when  attacked  in  his  dwelling.  The  evidence  seems 
to  show  clearly  that  the  deceased  went  into  the  house  with  his 
gun;  was  the  first  to  begin  the  quarrel  resulting  in  the  shooting. 
and  it  tends  also  in  an  appreciable  degree  to  show  that  he  was 
first  to  draw  his  gun  aud  attack  the  defendant  in  a  place  where 
he  certainly  had  the  right  to  be,  and  from  which  place  he  was  not 
bound  to  retreat.  Of  course,  this  house  was,  at  least  for  the 
time  being,  also  the  lodging  or  dwelling  place  of  the  deceased. 
But,  if  the  priponer's  teftiiuony  he  true,  he  had  the  9u])erior 
right,  and  deeeased  had  been  notified  by  him  to  quit  the  prem- 
ises. Wliat  is  the  law  applicable  to  those  facts?  Mr.  Wliarton, 
apparently  on  the  authority  of  Jones  v.  t^tatf,  76  Ala.  8.  sa^-s 
on  tills  subject:     "So  a  person  in  his  own  house  has  the  same 
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right  to  BtaDcL  his  ground  and  kill  in  self  defense  vben  assaulted 
by  a  partner  or  co-tenant,  a^  when  assaulted  by  a  stranger." 
Wharton  on  Horn.  492.  The  same  principle  is  affirmed  in 
XoMgher  v.  State,  105  Ala.  26,  and  in  Haynea  v.  State,  17  Ga. 
465.  In  the  latter  case,  a  party,  entitled  to  the  joint  use  and  oe- 
cupaucy  thereof,  had  gone  to  a  well  to  draw  water  for  bis  family, 
where  he  was  violently  attacked,  and  where  be  killed  bis  assail- 
ant; and  it  was  held  not  necessary  for  him  to  have  retreated  to 
justify  the  killing.  Indeed  the  more  modem  American  doctrine 
eeems  to  be  that  one  without  fault,  when  aseailed  in  a  place 
where  he  baa  the  lawful  right  to  be,  whether  that  plaee  be  in  his 
dwelling,  or  his  premises,  or  in  any  other  place,  is  not  bound 
to  retreat  in  order  to  save  his  own  life,  before  taking  that  of  hia 
aseailant,  but  may  stand  his  ground,  and  repel  force  with  force. 
Wharton  on  Homicide,  {3rd  Ed.)  469,  sections  291,  473,  section 
295,  and  many  cases  cited  in  notes,  including  Beard  v,  U.  S. 
supra,  and  onr  own  case  of  State  v.  Clarl;  51  W.  Va.  457.  over- 
ruling point  one  of  the  syllabus  in  State  v.  Zeigter,  40  W.  Va. 
593.  If  in  his  own  house,  there  can  be  no  question  as  to  his 
right  to  he  there.  He  has  then  in  law  retreated  as  far  as  he  is 
bound  to  go.  But  CommottKeaith  v.  Johnson,  213  Pa.  St.  432, 
is  relied  on  by  the  State.  In  that  case  the  house  in  which  de- 
fendant was  assaulted  was  the  property  of  the  prisoner's  wife, 
who  was  also  deceased's  mother,  both  members  of  her  family. 
Xeither  had  any  rights  to  reject  the  other,  and  it  was  held  that, 
in  such  cases,  the  ordinary  rules  of  self  defense  arc  alone  appli- 
cable, and  that  the  right  of  a  householder  against  a  violent  in- 
truder do  not  apply.  This  case  does  not  appear  to  have  been 
very  thoroughly  considered;  but  I  do  not  understand  it  to  be  in 
conflict  with  the  modem  doctrine  of  the  American  cases  on  the 
proposition  covered,  or  intended  to  be  covered  by  the  instruc- 
tion under  consideration.  The  books  certainly  recognize  a 
stronger  right  to  maintain  one's  ground  when  attacked  in  his 
dwelling  than  when  attacked  on  the  outside.  The  latter  phase 
was  covered  by  prisoner's  general  instructions  numbered  10  and 
11,  given.  But  was  he  not  also  entitled  to  have  the  fact  that  he 
was  attacked  in  his  dwelling  bouse  emphasized  by  the  rejected 
instruction?  I  think  he  was.  I  express  no  opinion  on  the 
weight  of  the  evidence  as  to  the  fact  of  the  assault  by  the  de- 
ceased; that  is  a  question  for  the  jury  and  not  for  the  court. 
ea  w.  Va, 
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I  only  say  as  a  matter  of  law  that  there  wae-eufficient  evidence, 
showing,  or  tending  to  show,  the  assault  by  the  deceaaed,  to  en- 
title the  prisoner,  if  without  fault,  to  the  instruction;  for  if 
without  fault  he  was  entitled  thereto.  Nauffher  v.  State,  (Ala.) 
17  So,  B.  24.  If  in  fault,  either  in  provoking  the  assault,  or 
in  bringing  about  the  conditions  resulting  in  the  homicide,  he  . 
was  not  entitled  to  an  instruction  which  ignored,  as  this  instruc- 
tion does,  this  element  of  self  defense,  for  the  authorities  all 
hold  that  to  justify  homicide  the  slayer  must  hare  been  reason- 
ably without  fault.  State  v.  Stockman,  (S.  C.)  64  S.  E.  595, 
Syl.  point  19;  Wliarton  on  Horn.  358,  section  223.  AU  wit- 
nesses agree  that  deceased  began  the  altercation,  and  defend- 
ant, and  at  least  one  of  his  witnesses  concur  in  stating  that  de- 
ceased made  the  first  assault,  and  no  one  pretends  that  defend- 
ant was  the  aggressor.  It  is  suggested  by  the  attorney  general, 
that,  by  repeating  his  question  to  the  deceased,  as  to  whether 
he  had  drawn  his  gun  on  him,  the  prisoner  was  in  fault,  and 
thereby  brought  on  or  continued  the  difficulty  culminating  in 
the  homicide,  and  that  the  instruction  was  properly  rejected  for 
ignoring  this  fact.  But  I  do  not  think  the  evidence  on  this 
subject  was  of  that  appreciable  character  justifying  the  rejection 
of  the  instruction  on  this  ground.  Upon  all  points  considered 
I  think  the  court  erred  to  the  prejudice  of  the  prisoner  in  re- 
jecting instruction  number  seven, 

,  It  remains  for  us  to  consider  instructions  eight  and  nine,  re- 
fused. Number  eight  would  have  said  to  the  jury  that,  where 
one  kills  another,  though  intentionally,  but  in  passion,  in  the 
heat  of  blood,  upon  sudden  provocation  by  gross  indignity,  or  by 
threat  of  personal  violence,  he  cannot  be  found  guilty  of  mur- 
der. Number  nine  would  have  told  the  jury  that,  although  they 
might  find  from  the  evidence  that  defendant  killed  Murphy, 
and  that  the  killing  was  intentional,  yet  if  they  should  furth^ 
find  from  all  tlie  evidence  and  circumstances  in  the  case  that 
such  killing  was  done  under  the  conditions  assumed  in  the  eighth 
instruction,  he  could  not  be  found  guOty  of  murder.  Three  ob- 
jections were  urged  in  argument  against  both  these  instnicttons : 
First,  that  if  otherwise  good,  they  are  inconsistent  with  the  the- 
on'  of  self  defense,  without  evidence  to  justify  them,  and  prop- 
erly rejected  on  theiw  gronnds ;  second,  that  both  ignore  the  ele- 
ment of  malice,  a  distinguishing  characteristic  of  murder ;  and, 
08  w,  v«. 
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third,  that  by  the  use  oi  the  disjimctive  "or,"  preceding  the 
worde,  "threat  of  personal  violence,"  they  would  have  justified 
the  homicide  oq  the  ground  of  mere  threat  of  personal  violence. 
If  there  waa  no  evidence  of  an  appreciable  degree  showing  or 
fairly  tending  to  shew,  pa&eion,  heat  of  blood  reasonably  pro- 
voked, of  conrse,  they  were  properly  rejected.  Wharton  on 
Horn,  356,  section  222.  If,  however,  there  was  sufficient  evi- 
dence to  support  this  theorj'  of  the  defense,  if  otherwise  good, 
they  should  have  been  given.  State  \.  MaUhewx,  (Mo.)  71  Am, 
St.  B.  594,  601  and  note;  Staie  v.  Dktey,  48  W.  Va.  325.  (Syl. 
point  4);  State  v.  Taylor.  57  W.  Va.  228,  241;  WTiarton  on 
Horn.,  sections  165  and  223  supra;  21  C'yc.  107C,  and  ca?ea  cittnl 
in  note  85,  The  latter  authority  says :  "But  the  state  of  the 
evidence  may  be  such  as  to  call  for  an  instruction  both  on  man- 
slaughter and  on  self  defense,  and  in  that  case  the  court  should 
instruct  the  jury  that  if  the  defense  is  established  it  renders  the 
killing  excusable  and  defendant  should  be  acquitted  altogether." 
Was  there  any  evidence  on  which  to  predicate  the;*  instrnc- 
tione?  Abusive  language  was  used  by  the  deceased  toward  the 
prisoner,  and  vile  and  opprobrious  epithets  applied  to  him;  but 
S8  is  said  by  high  authority:  "The  nearly  universal  rule  ii 
that,  when  the  evidence  shows  an  intent  on  the  part  of  defend- 
ant to  till,  no  words  of  reproach,  no  matter  how  grievous  so  ever, 
are  provocation  sufficient  to  free  the  party  killing  from  the  guilt 
of  murder;  nor  are  indecent,  provoking  actions  and  gesture*,  ex- 
pressive of  contempt  or  reproach,  without  an  assault  upon  the 
person,  especially  when  a  deadly  weapon  is  used  in  the  killing." 
Wharton  on  Horn.,  274,  section  173,  and  many  coses  cited  in 
note,  including  Allen  v.  U.  S..  164  U.  S.  492,  497;  Read's  C<i»e. 
22  Grat.  924,  938.  On  the  subject  of  the  reduction  of  murder  to 
manslaughter  Judge  Moncure,  in  the  latter  case,  says:  "Words 
alone,  however  insulting,  or  confemptuouo,  are  never  a  sufficient 
provocation  to  have  that  effect,  at  least  where  a  deadly  weapon 
ia  used,  so  tender  is  the  law  of  human  life,  and  so  much  oppos^cd 
18  it  to  the  use  of  such  a  weapon."  An  exception  has  been  in- 
grafted on  this  general  rule  in  some  decisions,  and  is  recognized 
by  Mr.  Wharton,  Wharton  on  Horn.  277,  and  pcrhtips  by  other 
authorities,  applicable  where  "foul  and  opprobrious  words  are 
used  in  connection  with  vexatious  acts  and  conduct,  •  •  •  •  * 
if  they  are  of  such  a  character  as  to  excite  the  passions  of  the 
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mass  of  men,  ao  as  to  enthrall  their  reason;  tlie  question  whether 
or  not  they  are  sufficient,  being  one  of  fact  for  the  jury  under 
all  the  circum stances  of  the  case."  Among  the  cases  cited  by 
Wharton,  State  v.  Grugin,  147  Mo.  39,  71  Am.  St.  Rep.  553, 
47  S.  W.  1058,  perhaps,  most  clearly  states  and  applies  this  ex- 
ception to  the  general  rule;  indeed,  this  case,  by  a  divided  court, 
attacks  the  general  rule,  and  the  theory  on  which  it  is  based,  and 
cites  a  number  of  cases  in  which  the  exception  to  the  rule  has 
been  applied.  "And  this  is  the  rule,"  says  Wharton,  "With  ref- 
erence to  abusive  language  accompanied  by  an  advance  with  a 
drawn  knife."  Citing  as  authority,  Grat/  v.  State,  (Tex.  Crim. 
App.)  83  S.  W.  705;  Golden  V.  State,  25  Ga.  537,  and  Edwards 
V,  State,  53  Ga.  128,  the  latter  case  holding:  "Mere  words  in- 
sufficient to  reduce  homicide  from  murder  to  manslaughter, 
though  accompanied  by  the  drawing  of  a  knife,  where  no  attempt 
was  made  to  use  it."  In  the  case  at  bar  there  was  no  combat; 
a  quarrel  had  ensued,  but  do  blow  was  struck;  but  in  connection 
with  the  words  spoken  by  him,  according  to  the  defendant's  evi- 
dence, deceased  was  in  tlie  act  of  raising  his  gun  as  if  to  shoot 
him  when  the  fatal  shot  was  fired.  Do  these  facts  and  circum- 
stances make  a  sufficient  showing  to  entitle  the  prisoner  to  in- 
structions on  the  theory  of  voluntary  manslaughter?  Our  con- 
clusion is  that  they  do,  and  that  they  bring  the  case  within  the 
general  rule,  and  certainly  within  the  exception  thereto  con- 
tended for  by  the  authorities  cited.  Byrd  v.  Com.,  89  Va.  53fi 
(IG  S.  E.  727),  was  a  case  of  homicide,  committed  under  circum^ 
stances  not  unlike  those  in  this  case.  In  that  case  deceased, 
while  applying  abusive  epithets  towards  defendants  and  others, 
seizedabaseball  bat,  and  raising  it,  approached  defendant^  threat- 
ening to  mash  out  his  brains.  Ijator  he  took  down  the  bat,  and, 
according  to  some  witnesses,  rested  on  it,  but,  according  toothers, 
lie  held  it  swinging  in  his  hand,  but  made  no  further  attempt  to 
inflict  injurv'  on  defendant.  The  defendant  ran  hack  some  dis- 
tance, picked  up  a  couple  of  rocks,  and,  turning,  advanced  two 
or  throe  steps  towards  deceased,  who  had  not  followed  him,  and 
threw  the  rocks ;  the  first  hitting  deceased  on  the  head,  resulting 
shortly  afterwards  in  his  death.  This  was  held  to  be  man- 
slaughter, and  not  murder.  "As  a  general  rule,"  says  Whar- 
ton, "it  requires  an  assault  or  personal  violence  to  constitute  ad- 
equate provocation."    But,  as  defined  by  this  Court  in  8taie  t. 
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Hatfield,  48  W.  Va.  575  (37  S.  E.  626),  assault  is  an  unlawlul 
attempt  or  offer  with  force  and  violence  t«  do  bodily  injury  to 
another.  And  as  is  said  in  the  same  case,  and  in  the  same  con- 
nection :  "An  assault  may  be  completed  without  touching  the 
person  of  the  one  assaulted,  as  by  lifting  a  cane,  clinching  the 
fist,  or  pointing  a  gun  at  him,  but  words  alone,  however  abueivr, 
cannot  amount  to  an  assault."  That  the  killing  of  an  assail- 
ant who  is  in  the  act  of  raising  his  gun  to  take  the  life  of  his 
player  may  amount  to  justifiable  homicide,  we  do  not  think  ought 
to  deprive  the  slayer  on  trial  for  murder  of  the  right  to  an  in- 
struction on  the  theory  of  manslaughter,  if  there  be  evidence  of 
opprobrious  words  used,  accompanied  with  an  assault,  as  furnish- 
ing the  requisite  and  necessary  provocation. 

But  were  these  instructions  bad  for  ignoring  the  element  of 
malice?  Should  they  have  contained  the  words,  "without  mal- 
ice"' ?  In  State  v.  Dickey,  supra,  and  State  v.  Dodda,  54  W.  Va, 
289,  instructions  on  the  law  of  voluntary  manslaughter  were  ap- 
proved which  did  not  contain  these  words  of  exception,  limita- 
tion or  condition.  It  is  said  in  the  latter  case,  syllabus,  point  2, 
that  "The  instructions  given  the  jury  must  be  taken  together, 
and  it  is  not  necessary  to  insert  in  each  separate  instruction,  all 
the  exceptions,  limitations,  and  conditions  which  are  inserted 
in  the  instructions  as  a  whole."  In  the  case  in  hand  instruction 
nnmber  two  for  defendant,  given,  told  the  jury  that  "they  must 
believe  from  the  evidence,  beyond  every  reasonable  doubt,  that 
such  killing  was  done  with  malice  aforethought,  by  defendant, 
and  that  such  malice  existed  at  the  time  of  the  beginning  of  the 
combat  in  which  Murphy  was  shot  by  the  defendant,"  and  that 
unless  they  so  found  they  could  not  "find  the  defendant  guilty 
of  murder."  Was  this  instruction,  read  in  connection  with  in- 
structions eight  and  nine,  sufficient  to  limit  the  effect  of  those 
instructions  to  voluntary  killing,  "without  malice"?  Mr.  Wliar- 
ton  says,  Wharton  on  Horn.  2C5,  section  167:  "Where  a  homi- 
cide is  suddenly  committed  in  the  heat  of  blood,  or  violent  pas- 
sion, on  an  adequate  and  sufficient  provocation  to  produce  in 
contemplation  of  law,  the  implication  of  malice  is  repelled  and 
rebutted,  and  the  killing  is  manslaughter,  and  not  murder."  And 
the  same  writer  says,  at  page  314,  apparently  on  the  authority  of 
Metcaif  V.  Com..  27  Ky.  L.  Hep.  74  (86  S.  W.  534),  that,  "Heat 
of    passion    necessarily    includes    'Without   previous    malice' " 
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There  waB  no  evidence  of  previous  malice;  on  the  contrary,  the 
evidence  ghows  the  previous  friendship  of  defendant  and  de- 
ceaaed.  The  quarrel  originated  and  ended  suddenly,  in  a  very 
brief  space  of  time.  Although,  when  the  evidence  callfl  for  it, 
the  element  of  mahce  should  not  be  omitted  from  an  instruction 
on  manslaughter,  yet  on  the  evidence  in  this  case,  and  in  view  of 
the  other  instructions  given,  we  think  the  prisoner'a  instructions 
number  eight  and  nine  not  defective  so  far  as  the  question  of 
malice  ia  concerned. 

And  lastly  aa  to  the  use  of  the  disjunction  "or,"  Both  in- 
structions assume  that  the  adequate  provocation  necessary  was 
produced  by  "gross  indignity"or  "threat  of  personal  violence," 
They  do  not  undertake  to  define  to  the  jury  the  meaning  of  these 
words.  The  words  "gross  indignity"  are  more  generally  em- 
ployed in  proceedings  for  divorce,  than  in  criminal  cases,  and 
when  so  employed,  the  indignity  which  will  furnish  good  ground 
for  divorce  may  be  inflicted  by  acta  or  conduct  rendering  the 
condition  of  the  injured  party  intolerable,  and  personal  violence, 
or  conduct  creating  fear  of  bodily  harm,  it  seems,  is  not  a  neces- 
sary element  of  the  oiTense.  14  Cyc.  625-6.  But  in  the  case  of 
homicide,  as  we  have  seen,  no  words,  however  opprobrious,  will, 
as  a  general  rule,  constitute  sufficient  provocation.  Some  assault 
or  equivalent  act  of  indignity  must  also  be  inflicted.  What 
meaning,  then,  would  these  words  of  the  instructions  have  con- 
veyed to  the  jury,  and  to  what  evidence  or  facta  proven  in  the 
case  would  the  jury  naturally  and  plainly  have  applied  them? 
If  it  be  said  that  they  would  have  understood  these  words  as 
applying  to  the  abusive  and  vulgar  language,  and  the  assault 
by  the  deceapod  with  his  gun,  the  proper  answer,  we  think,  would 
ho  (hat  liaving  followed  these  words  with  the  words,  "or  threat 
of  personal  violence,"  tliere  was  Buch  a  segregation  of  the  fact  of 
drawing  the  g»in,  the  only  act  or  threat  of  personal  violence 
shown  in  the  evidence  and  to  which  this  language  of  the  instruc- 
tions could  have  applied,  from  the  opprobrious  language  used,  as 
would  have  confused  the  jury  and  rendered  the  instructions  bad 
on  thiH  account.  If  the  mere  threat  of  personal  violence  by  de- 
ceased, preceding  his  assnult  on  defendant  with  his  gnn,  as  to 
which  there  was  some  evidence,  was  the  tlireat  to  which  the  lan- 
guage of  the  instructions  was  intended  to  apply,  the  answer 
would  he  that  mere  threats,  unaccompanied  hy  other  acts  in- 
i:n  w.  v». 
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dnciiig  the  re«fioiial)le  belief  that  they  are  to  be  immediately  ear- 
ned into  execution,  aod  though  attended  with  abusive  and  m- 
aolting  hmgoage,  will  not,  as  a  general  rule,  constitute  adequate 
provocation.  Zl  Cyc.  743-4;  Wharton  on  HomL  402,  section 
iti3.  At  common  law,  voluntary  manElaugbter  ia  the  unlawful 
killing  of  another,  without  malice,  on  a  sadden  quarrel,  or  in  the 
heat  of  paseion.  And  generally,  "if  a  man  be  greatly  provoked 
by  any  groas  indignity,  and  immediately  kills  his  aggreesor  it  is 
voluntary  manslaughter,  and  not  excusable  homicide,  not  being 
se  defendendo."  Wharton  on  Hom.  6,  section  5.  In  every  ench 
case,  however,  the  unlawful  killing  must  have  been  done  in  the 
heat  of  passion,  induced  by  adequate  provocation ;  aod  though  it 
may  be  done  in  general  terms,  the  jury  should  be  instructed  as  to 
what  such  adequate  provocation  is,  and  not  left  in  doubt  and 
uncertainty  by  the  language  of  the  genersl  charge  defining  man- 
slaughter, or  by  other  language  calculated  to  mislead.  21  Cyc. 
1072;  Wharton  on  Hom.  310,  section  192.  Measured  by  these 
rules  we  think  instructions  number  eight  and  nine  clearly  defect- 
ive, and  that  they  were  properly  refused  by  the  trial  court. 

I  would  reverse  the  judgment  below  for  error  in  rejecting  in- 
Btmction  number  seven,  but  mj  associates  having  found  no  error 
therein,  it  must  be  affirmed. 

Affirmed. 

PovFESBABQXB,  JuDOB,  (concurring): 

The  concrete  case  is  not  fully  disclosed  in  the  second  point  of 
the  syllabna.  The  law,  requiring  retreat,  applies  only  when  the 
prisoner  has  provoked  or  induced  the  affray,  in  which  the  killing 
waa  done,  or  was  otherwise  in  fault.  A  man  in  his  own  housit 
need  not  retrest  from  any  kind  of  an  attack  by  an  intnider,  but 
he  cannot  there  or  elsewhere  take  life  unneceessrily.  In  this 
case,  the  killing  waa  not  preceded  by  any  combat,  blow  or  blows 
struck,  or  anything  more  than  a  verbal  altercation.  The  attack, 
if  any,  was  violent,  deadly  and  felonious.  In  such  case,  there  is 
no  du^  to  retreat,  no  matter  where  it  occurs.  Hence,  the  pris- 
oner was  fully  protected  by  the  instruction,  embodying  the  law 
of  self'defense  and  plainly  telling  the  jury  he  was  under  no  duty 
or  obligation  to  retreat.  In  this  state  of  the  evidence,  the  place 
of  the  homicide  was  clearly  immaterial,  the  law  of  the  case  being 
the  same,  whether  it  was  in  his  dwelling  house  or  elsewhere.     It 
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is,  I  take  it,  elementary  law  that  do  party  to  a  trial  is  entitled 
to  have  an  instruction,  raising  an  immaterial  qneation.  See  nu- 
merous cases  cited  in  7  Ency.  Dig.  Va.  &  W.  Va,  'i'17,  718.  Such 
instnictionB  tend  to  confuae  and  mislead  the  jury. 

In  viev  of  this,  I  do  not  see  any  necessity  for  determimng 
the  rights  of  co-occupants  of  a  house  when  one,  after  mutual 
combat  between  them,  takes  the  life  of  the  other,  or  takee  his 
life  in  resisting  an  attack  not  actually  or  apparently  deadly  or 
felonious.     That  element  is  not  in  this  case. 

Judges  BoBiNSON  and  Williams  concurring  in  this  note. 

Branson,  Jddge: 

I  agree  to  the  decision.  I  agree  with  Judge  Poppenbaboer 
in  regarding  instructions  6  and  7  immaterial.  But  I  wish  to  add 
that  if  this  were  not  so,  the  refusal  of  them  did  not  affect  the 
trial.  It  is  not  the  case  of  a  bad  instruction  given,  but  of 
an  instruction  refused.  Other  instructions  fully  presented  to 
the  ]ury  the  defendant's  right  or  defense  of  self  defense,  which 
the  jury  well  knew  without  any  instruction,  even  had  not  instruc- 
tions fully  presenting  that  matter  to  the  jury  been  given.  So, 
I  am  sure  that  there  has  been  a  fair  trial,  and  that  the  want  of 
those  instructions  did  not  affect  it.  I  am  opposed  to  the  re- 
versal of  fair  triab  for  high  crimes  on  technical  grounds.  Such 
reversals  bring  odium  and  reproach  upon  the  administration  of 
the  law  and  render  life  unsecure. 

For  this  position  I  cited  the  cases  in  a  note  to  Lay  v.  Coal  A 
C.  Co.,  64  W.  Va.,  p.  296. 

CHARLESTON. 

Newton  v.  Kempeh  et  dl. 
Submitted  February  33,  1909.     Decided  November  2, 1909. 

1.  Eqditt— <jT-ounds  of  Relief — Forfeiturea. 

While  a  court  of  equity  will,  tn  a  proper  case,  Bometlmes 
gire  relief  against.  It  will  never  lend  Its  aid  In  the  enforcement 
of  a  forfeiture,     (p.  132). 

2.  Samb— Amendment  of  BilJ — New  Caiue  of  Action. 

While  there  la  great  liberality  tn  courts  of  equity  In  per- 
66  W.  Tft. 
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mlttlDg  amendments,  the  practice  will  not  Justify  the  amend- 
ment of  a  bill  so  as  to  substitute  for  the  original  an  entirely 
new  cause   of   action,   wtLolly    disconnected    with   the   former, 
(p.  133). 
3.      Same — Decree — Saving  Ctaute. 

Where  a  court  of  equity  has  not  Jurisdiction  to  decree  relief. 
It  is  error  to  dismiss  a  bill  without  inserting  in  its  decree  a 
clause  saving  to  the  plaintiff,  and,  if  Deed  be,  th»  defendant, 
the  right  to  prosecute  or  defend  any  other  proper  suit  or  suits 
In  respect  to  the  matter  complained  of  in  bill  or  answer,  or 
showing  that  the  cause  has  not  been  decided  on  Its  merits; 
as  Euch  decree,  without  such  saTlng  clause,  would  be  a  bar 
to  any  subsequent  eult  predicated  on  the  same  facts,  (p.  133). 
i.      Appkal  and  Ebbob — Costa — On  Appeal — Party  at  fault. 

Where  plaintlfC  In  such  case  BuperlDduces  the  error,  tod  is 
at  fault  In  not  asking  the  court,  at  the  time  of  the  decree, 
to  dismiss  the  bill  without  prejudice,  the  decree  will  be  modi- 
fied and  affirmed  here,  but  costs  will  be  adjudged  against  him. 
(p.  133). 
Appeal  from  Circuit  Court,  Magon  County. 
Bill  by  Jennie  H.  Newton  agaimt  Thomas  H.  Kemper  and 
othen.    Decree  for  defendante,  and  complainant  appeals. 

Modified  and  Affirmed. 
B.  H.  Blagg  and  Chas.  E.  Hogg,  for  Appellant. 
Rankin  Wiley  and  SomervUle  <t  Somervitlo,  for  appellees. 
MiLLEB.  President: 

The  decree  appealed  from  diaeolved  the  preliminary  injunc- 
tion stopping  drilling  for  oil  and  gas  by  defendants  under  a 
lease  from  plaintiff,  and  dismiased  her  bill. 

The  plaintiff  sought  cancellation  and  removal  of  said  lease  as 
a  cloud  on  her  alleged  title;  charging  the  lease  to  be  void  for 
want  of  consideration,  want  of  mutuality  in  the  covenants,  and 
for  uncertainty  in  the  description  of  the  land ;  and  because  by 
its  terms  the  lease,  if  otherwise  valid,  had  become  forfeited  for 
failure  of  the  lessee  to  drill  a  well  on  the  premises  as  soon  as  the 
veil,  then  being  drilled  on  another  tract,  should  be  completed. 

The  lease  recites  a  consideration  of  one  dollar,  acknowledgment 
of  payment  thereof,  and  that  it  was  upon  the  further  considera- 
tion of  the  covenants  and  agreements  of  the  lessee  therein.  The 
lease  appearing  on  its  face  to  be  valid  and  not  void  for  want  of 
mutuality  as  alleged,  and  plaintiff  failing  in  her  proof  to  show 
66  w.  v«. 
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the  lease  void  for  uncertainty  in  or  want  of  description  of  the 
property  leased,  tlie  bill  stood  alone  as  ft  bill  to  enforce  an  alleged 
technical  forfeiture  of  the  lease  for  failure  to  complete  a  well  in 
sixty  days,  or  to  drill  a  well  on  the  land  as  soon  as  the  well  should 
be  completed  on  the  other  tract. 

It  is  unneceesar)-,  and,  in  view  of  the  disposition  we  shall  make 
of  the  case,  it  would  perhaps  be  improper  to  express  any  opin- 
ion on  the  qncstions  of  the  allied  forfeiture  of  the  lease,  or  in 
respect  to  the  rights  of  the  parties  in  relation  thereto. 

It  is  familiar  law,  many  times  affirmed  by  this  Court,  that, 
while  a  court  of  equity  will,  in  a  proper  case,  sometimes  give  re- 
lief against,  it  will  never  lend  its  aid  in  the  enforcement  of,  a 
forfeiture.  Htadley  v.  Eoopengarmr.  60  W.  Va.  626,  646 ;  cit- 
ing Craig  T.  Hvl-ili,  37  W,  Va.  523,  and  the  text  writers  on 
Equity  Jurisprudence. 

On  the  hearing  on  bill,  answer  of  defendant  Kemper,  and  of 
H.  A.  and  Annie  L.  Fr}%  the  latter  of  whom  intervened  by  peti- 
tion and  were  made  defendants  thereto,  the  bill  was  dismissed. 
Besides  asserting  bis  rights  and  denying  the  invalidity  or  for- 
feiture of  plaintiff's  lease  to  him,  Kemper  denied  plaintiff's  title 
and  asserted  right  to  the  oil  and  gas,  and  to  continue  drilling 
therefor  under  a  prior  lease  from  said  Fry  and  wife;  and  both 
he  and  they  in  their  answers  denied  that  the  reservation  of  "all 
the  coal  and  other  minerals  underlying  the  surface  of  said  land 
with  the  right  to  mine  and  cany  the  same  away"  in  the  deed 
from  plaintiffs  father  to  their  predecessor  in  title,  relied  on  hy 
her,  covered  the  oil  and  gas,  and  that  plaintiff  was  withont 
right  to  said  oil  or  gas. 

In  view  of  the  matter  thus  disclosed  by  these  answers,  the 
question  is  presented  whether  the  court  below,  if  requested, 
should  have  permitted  plaintiff  to  amend  and  convert  her  bill 
into  a  bill  to  settle  the  conflicting  claims  of  the  Frys,  and  of 
Kemper  under  his  lease  from  them,  and  to  remove  said  lease  as  a 
cloud  upon  her  title  ?  and  if  not,  whether  the  court  erred  in  dis- 
missing plaintiffs  bill,  without  saving  to  the  parties  any  rights 
they  may  have  to  prosecute  or  defend  any  other  suits  in  respect 
to  the  matters  complained  of  or  asserted  in  hill  or  answers?  The 
object  of  the  hill  was  to  stop  defendant  from  drilling  under  plain- 
tiffs lease,  and  to  remove  it  as  a  cloud.  Failing  in  that  purpose, 
to  have  permitted  her  to  amend  and  convert  the  hill  into  one 
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sgaiiut  Kemper  and  the  Frj'S  to  reiDove  the  Fry  leaae  to  Kem- 
per as  a  cloud  on  her  title,  would  have  been  to  wholly  change 
the  object  and  ttie  relief  sought  by  the  original  bill,  a  practice 
not  pennttted  by  our  decisions,  and  the  rules  of  equi^  practice. 
Piercy  v.  Beckett,  15  W.  Ta.  iU;Burlev;  v.  Qvarrier,  16  W.  Va. 
lOS;  Christian  v.  Vance,  41  W.  Va.  754;  Edgell  T.  Smith,  50 
\r.  Va.  349,  353. 

While  great  liberality  is  permitted  in  amendments,  so  long  as 
the  identity  of  the  cause  of  action  is  preserved,  we  do  not  un- 
derstand that  any  authority  goes  so  far  as  to  hold  that  the  whole 
object  of  the  bill  may  be  changed  thereby,  and  a  new  cause  of 
action,  wholly  disconnected  with  the  original,  substituted  for  it. 
1  Hoge'e  Eq.  Proe.,  sections  336,  327 ;  1  Barton  Ch.  Pr.  34C-7 ; 
4  Minor's  Inst.  1376.  The  case  which  has  perhaps  gone  farthest 
in  this  direction  ia  Belton  v.  Apperson,  36  Grat.  307,  a  case, 
however,  not  binding  on  us.  But  even  ia  that  case  the  identity 
of  the  cause  of  action  was  maintained ;  though  the  plaintiff  was 
permitted  to  amend  so  as  to  obtain  diSereot  relief,  but  with  re- 
spect to  the  same  cause  of  action.  We  conclude,  therefore,  that 
an  amendment  of  the  original  bill,  as  suggested,  could  not  prop- 
erly have  been  permitted. 

But  we  are  of  opinion  that  the  court  erred  ia  dismissing  the 
bill  without  inserting  in  the  decree  a  clause  saving  to  the  plain- 
tiff and  defendants  the  right  to  prosecute  or  defend  any  other 
proper  suit  or  suits  at  law  or  in  equi^  in  respect  to  the  matters 
complained  of  in  the  bill  or  answers,  or  showing  that  the  cause 
had  not  been  decided  on  its  merits,  as  such  a  decree,  without 
such  a  clause,  would  be  a  bar  to  any  subsequent  suit  or  suits 
predicated  on  the  same  facts.  Frt/e  v.  Miley,  54  W,  Va.  384; 
Teter  v.  Teter,  65  W.  Va  167  (63  S.  E.  967,  968).  The  decree 
appealed  from  will  therefore  be  amended  by  inserting  such 
saving  clause,  and,  as  amended,  affirmed. 

As,  however,  the  appellant  superinduced  said  error,  and  was 
in  fault  in  not  asking  the  court,  at  the  time  of  the  decree,  to 
dismiss  the  bill  without  prejudice,  following  the  practice  in  Frye 
T.  Miley,  supra,  and  the  cases  cited  therein,  the  modificatton  and 
affirmance  of  the  decree  must  be  without  costs  to  appellant  in 
this  Court,  bat  coats  will  be  adjudged  to  appellees  here  and  in 
the  court  below. 
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POPPENBABGEB,  JuDGE,  (concurring  in  part;  dissenting  in 
pari): 

Except  as  to  the  refusal  to  remand  with  leave  to  the  appellant 
to  amend  her  bill  and  attack  the  Fry  lease  as  a  cloud  on  her  title 
and  thus  bring  before  the  court,  for  determination,  the  real  con- 
troveTs;  in  the  cause,  the  question  of  title  to  the  oil  and  gas 
in  place,  I  fnlly  concur  in  the  conclusions  stated  in  the  opinion 
and  the  result.  The  oki«ct  of  the  original  bill,  viewed  in  the 
light  of  the  case,  subsequently  developed  by  the  anawere  and 
evidence,  was  the  assertion  and  vindication  of  the  appellant'; 
claim  of  title  to  the  oil  and  gas  in  place.  The  allegations  of 
invalidity  in,  and  forfeiture  of,  her  own  lease,  and  the  prayer 
for  an  injunction  to  stop  drilling,  were  simply  means  to  the 
end,  the  main  object.  While  the  bill  did  not  folly  disclose  this, 
the  answer  of  the  defendant  set  up  the  Fry  lease  as  a  defense, 
and  the  Fiys  tbranselves  were  made  parties  defendant,  on  their 
own  application,  and  asserted  title  to  the  oil  and  gas  in  them- 
selves, basing  their  claim  thereto  on  the  Moredock  deed,  con- 
strued by  them  as  reserving  only  the  solid  minerals.  If  they 
are  mistaken  in  this,  their  lease  is  void  and  can  be  canceled  as 
constituting  a  cloud  on  appellant's  title  to  the  oil  and  gas,  and 
whether  they  have  title  or  not  is  a  purely  legal  question,  the 
construction  of  the  reservation  clause.  Apparently  there  can 
be  no  issue  of  fact,  calling  for  the  intervention  of  a  jury.  If  the 
Frjs  own  the  oil  and  gas,  the  amended  bill  would  fail,  not  for 
want  of  jurisdiction,  but  for  want  of  equity,  since  a  court  of 
equity  can  determine,  in  any  proper  case,  whether  a  deed,  lease 
or  other  muniment  of  title  or  right,  respecting  real  estate,  is 
really  a  mere  cloud  on  the  plaintiff's  title,  and  incidentally, 
whether  the  plaintiff  has  tiUe,  unless  the  question  of  title  is  one 
of  fact,  requiring  jury  determination. 

As  the  defendant  was  operating  under  two  leases  and  the 
two  claims  to  the  oil  and  gas  centered  in  him  as  such  lessee,  the 
plaintiff  could  have  originally  aessiled  both  leases  in  the  same 
bill,  her  own  for  uncertainty  and  lack  of  mutuality,  and  the  other 
for  want  of  title  in  the  lessor,  and  prayed  cancellation  of  both, 
and  so  incidentally  vindicated  her  title,  if  good,  and  prevented 
the  threatened  injury  to  her  alleged  property.  She  ought  to  be 
permitted  to  do,  by  amendment,  what  she  could  have  done  by  an 
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original  bill,  properl;  framed  under  the  circumstoncee  devel- 
oped by  the  answer  and  evidence.  "The  matters  in  queation 
arose  ont  of  the  aame  transaction,  and  were  so  directly  connected 
vitfa  each  other,  that  they  could  well  have  been  incorporated 
in  one  suit  involving  the  determination  of  the  rights  of  the 
parties  with  respect  to  the  lands.  The  amendment  had  no  other 
effect  than  to  make  the  bill  read  juBt  as  it  might  have  been  origi- 
nally prepared  eoneietently  with  the  rules  of  equity  practice. 
Mr.  Justice  Harlan,  in  Hardin  v.  Boyd,  113  TJ.  S.  756,  763. 
Practically  the  only  limitation  we  have  on  the  right  of  amend- 
ment, with  leave  of  the  court,  is  that  the  amended  bill  shall  not 
make  a  new  case,  since  the  statute  authorizes  an  amendment  in 
furtherance  of  substantial  justice  in  all  case^.  Notwithstanding 
the  broad  power  of  amendment,  bo  given,  we  say  the  amended 
bill  must  not  make  a  new  case.  New  in  what  respect,  form  or 
substance  P  Plainly  the  latter,  for  amendment  is  the  forensic 
weapon  or  instrument  intended  to  prevent  sacrifice  of  substance, 
right  and  justice  to  mere  form  and  technicality.  "Any  imper- 
fection in  the  frame  of  a  bill  may  be  remedied  as  often  as  oc- 
casion shall  require."  Cooper's  Eq.  PI.  332;  Story's  Eq  PI., 
section  885.  "It  seems  to  me  that  as  soon  as  it  appears  that  the 
way  in  which  a  party  has  framed  his  case  will  not  lead  to  a  de- 
cision of  the  real  matter  in  controversy,  it  is  as  much  a  matter  of 
right  on  his  part  to  have  it  corrected,  if  it  can  be  done  without 
injustice,  as  anything  else  in  the  case  is  a  matter  of  right." 
Bowen,  L.  J.,  in  Cropper  v.  Smith,  26  Chv.  D.  700,  711.  "In 
deciding  whether  leave  shall  be  granted  to  amend  a  bill  or  not, 
they  {courts  of  equity)  disregard  mere  matters  of  form,  and  sim- 
ply coni^ider  whether  the  amendment  is  necessary  or  not  to  reach 
the  real  and  substantial  merits  of  the  case.  The  duty  of  the 
Coart,  in  euch  cases,  is  to  see  to  it  that  the  pleadings  are  put 
in  such  form  that  the  real  matter  in  controversy  may  be  fairly 
tried  and  justly  decided."  Van  Fleet,  V,  C,  in  Feary  v.  Ilayen, 
44  N.  J.  Eq.  4S5,  427.  What  is  the  issue  disclosed,  not  by  the 
bill  only,  but  by  the  whole  case?  Plainly  whether  Kemper  is 
entitled  to  drill  under  the  Fry  lease,  or,  differently  stat^-d, 
whether  the  appellant  ie  owner  of  the  oil  and  gae,  and,  therefore, 
has  right  to  cancel  that  lease  as  a  cloud  on  her  title.  This  is  tlie 
only  matter  of  substance.  Under  POme  mii^apprehension,  she 
has  filed  a  bill  which,  tested  by  its  terms,  dors  not  reach  it,  hut 
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the  whole  caee  lavB  it  before  the  conrt.  To  deny  right  of  amend- 
ment, because  the  form,  frame  or  etat«d  object  of  the  bill  does 
not  come  up  to  it,  is  to  let  form  prevail  over  substance  and  right 
and  turn  parties  out  of  court  vithout  deciding  what  the;  came 
into  court  to  have  settled.  An  amended  bill  wonld  adhere 
strictly  to  the  original  subject  of  controversy  and  do  nobody  any 
injuBtice.  It  would  simply  conform  to  the  case  made  by  the 
proof  and  put  in  issue  what  the  defendant  as  well  as  the  plaintiff 
wants  the  court  to  decide.  So  far,  I  have  not  found  an  "all  fours" 
case,  sustaining  the  position  I  take  here,  nor  any  such  case 
against  it.  Likely  cases  of  each  class  can  be  found.  I  stand 
on  the  general  principles  here  stated.  The  main  reason  for  re- 
fusing leave  to  amend,  in  certain  stages  of  a  case,  is  the  danger 
of  surprise  to  the  defendant,  or  hardship  in  requiring  him  to 
take  his  proof  over  again.  Sometimes  it  is  justified  by  the  bad 
faith  of  the  plaintiff  in  attempting  to  baffle  the  defendant  and 
deceive  the  court — mere  dilatory  conduct.  Nothing  of  the  kind 
appears  here.  Both  parties  want  to  make  up  and  submit  the  very 
question  we  refuse  to  let  them  submit,  and  the  amendment  would 
conform  to  the  answer  and  the  proof  taken.  "If  after  the  de- 
fendant has  put  in  liis  answer,  the  plaintiff  thereby  obtains  new 
light,  as  to  the  circumstances  of  his  case,  he  may  amend  his 
bill,  in  order  to  shape  his  case  accordingly,"  Story's  Eq.  PI., 
section  855.  The  amended  bill  need  not  adhere  to  the  exact 
case  set  up  in  the  original  bill.  Similarity  in  character  is 
enough.  Daomn  v.  OJyiin,  26  W.  Va.  225 ;  Lamb  v.  CcctZ,  25 
W.  Va.  288. 

Modified  and  Affirmed. 


CHARLESTON. 

Deepwatee  Bailwat  Company  v,  Honaker,  Committee, 
et  ala. 

Submitted  March  10,  1909.     Decided  November  2,  1909. 

Reuuiocs  SocmnES— Coni-tfyances  to — TalMfty. 

A  conveyance  of  land  to  trustees  for  the  use  and  benefit  of 
a  rellglouB  aect  or  deDomlnation,  as  a  place  of  public  worship, 
]b.  by  aectton  2606,  Code  1906,  valid,  and  not  void  for  nncertaln- 
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ty,  and,  as  pmrlded  by  said  statute,  will  be  construed  to  give 
the  local  eocletr  or  conKregatlon  <tt  sach  rellgloas  sect  or  d»- 
nomlnatlon  control  thereof,     (p.  140). 

2.  Hl~8b*:(d   a:xd   Wire — Convtt/ance    by   Wife   to    Church — Effect 

at  Dedication.  — 

A  deed  of  a  married  woman,  made  to  trnstees  In  1S81,  tor  tbe 
use  and  benefit  of  a  rrltglous  sect  or  denomination.  Invalid  tor 
want  of  privy  Rxaulnatlon,  as  tbe  taw  tbea  was.  Is  not  by 
statute  good  as  a  parol  dedication  of  tbe  property  attempted  to 
be  conveyed;  the  statute  not  sanctioning  or  authorising  such 
gifts  otherwise  than  by  deeds  of  conveyance.     <p.  143>. 

3.  Rcrjciors   SocnrriEs — Conveyances  to — Vatiditv — Statutory  Pro- 

The  prorjto  of  section  2606,  Code  1906,  "that  no  lot  of  ground 
used  tor  church  purposes  shall  bt  taken  from  the  members  ot 
the  church  that  purchased  the  same,  or  for  whose  use  or  beneUt 
It  was  conveyed,  devised  or  dedicated,"  has  application  alone 
to  tbe  clause  Immediately  preceding,  and  was  not  Intended  to 
validate  void  deeds  of  conveyance,  devises,  or  dedications  ot 
land  not  authorised  by  said  section,  nor  does  tbe  latter  clause 
ia  sectlcMi  6,  of  chapter  S7,  of  the  Code,  (section  S612,  Code 
1906)  have  that  etTect.     (pl  143). 

Qua^e:  Although  parol  dedication  of  land  to  a  religious  sect 
or  denomination  be  not  authorised  by  statute  In  this  state, 
could  such  a  gift  be  supported  as  a  common  law  dedica- 
tion thereof,  tor  tbe  uses  and  benefit  of  such  rollgious  sect  or 
denomination?    Discussed,  but  not  decided,    (p.  144). 

4.  Appeal  A:tD  Ekbob — Revieu>—Que»tiont  of  Fact. 

Where  a  case  has  been  referred  to  a  commissioner,  and  tbe 
commlRsioner's  report  and  lindlngs  ot  fact  have  been  overruled 
by  the  court  below,  this  Court  will  determine  for  itself,  from 
the  evidence,  whether  it  will  sustain  the  conclusion  ot  the  com- 
missioner ot  those  of  the  court,  (p.  147). 
B.      REUOtoua   'Societies — Property — Acquitition    by   Advene   Po»- 

Church  trustees,  like  other  persons,  may,  under  a  deed  as 
color  ot  title.  ocQnire  good  title  to  land  by  adverse  possession. 
thouEb  the  deed  be  the  deed  of  a  married  woman,  purporting 
to  convey  her  separate  estate,  but  void  for  want  ot  privy  ex- 
amination, and  they  will  acquire  such  title  as  the  deed  pur- 
ports to  cosvpy.  (p.  H7). 
6.      Deeds — Eitate    Created — Eatate    on     Condition — Restraint    on 

Alienation — VaUdity. 

If  Huch  deed  purports  to  convey  land  absolutely,  though  upon 
trust,  but  not  upon  condition  precedent  or  subsequent  upon 
which  the  vesting  of  the  title  la  to  depend,  such  deed  will  not 
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be  construed  to  create  an  estate  on  condlttoa,  unless  languaga 
Is  used  whlcb  ex  propria  viffore  imports  a  condition.  If  each, 
deed  contain  limitatlcHiB  on  the  power  ot  alienation,  repug- 
nant to  the  estate  created,  the;  will  be  void  as  against  public 
policy,     (p.  14S). 

Error  to  Circuit  Court,  Mercer  Coimfj. 

Condenmation  proceedings  by  the  Deepwater  Railway  Com- 
pany. W.  B.  Honaker,  committee  for  Huldab  Alvis,  intervened 
by  petition  setting  up  right  and  title  to  the  condemnation  money 
paid  into  court,  and  T.  C.  Gooch  and  others,  trustees  of  the 
Methodist  Episcopal  Church  South,  filed  their  answer  thereto 
controverting  the  claim  of  the  petitioner.  Judgment  for  Hona- 
ker, committee,  and  the  trustees  bring  error. 

Reversed  and  Rendered. 

A.  W.  Reynolds,  for  plaintiffs  in  error. 

Sale  i&  Pendleton  and  J.  M.  McGrath,  for  administrator  of 
Huldah  Alvis. 

Miller,  Peesidbnt: 

In  condemnation  proceedingB,  the  commissioners  appointed  re- 
ported that  they  had  viewed  the  4.15  acres  of  land  owned  by 
Charles  A.  Deal«n  and  others,  trustees  of  the  Methodist  Epis- 
copal Church  Sonth,  and  proposed  to  be  taken,  and  were  of  opin- 
ion that  $1350  would  be  a  just  compensation  to  them  therefor. 
This  report,  without  exception,  was  confirmed,  and  the  money 
awarded  ordered  to  be  paid  into  court,  into  the  hands  of  the 
general  receiver,  and  the  title  to  the  land  was  adjudged  to  be 
"absolutely  vested  in  fee  simple"  in  the  said  railway  company. 
The  fund  so  paid  into  court  is  the  subject  of  the  present  contro- 
versy. After  the  money  had  been  so  paid  into  court  Honaker, 
Committee  for  Huldah  Alvis,  intervened  by  petition,  sotting  up 
right  and  title  thereto,  and  Deaton  and  others,  trustees,  filed 
their  answer  thereto,  controverting  the  claims  of  the  petitioner. 
The  case  was  then  referred  to  a  commissioner  to  take  and  hear 
evidence  and  report  who  in  his  opinion  was  entitled  to  said 
fund.  He  reported  that  in  his  opinion  Gooch  and  others, 
tmsteeE,  were  entitled  to  the  money.  The  court,  however,  sus- 
tained the  exception  thereto,  and  adjudged  the  said  Honaker, 
committee,  entitled  thereto,  and  directed  the  money  paid  over  to 
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him.  To  thiB  final  judgment,  the  present  writ  of  error  was 
awarded  upon  the  petition  of  said  trustees. 

Gooch  and  his  co-tmeteee  originallj  entered  on  the  land  taken 
niider  a  deed  from  Joseph  H.  and  Huldah  Alvis  of  Joly  i,  1881, 
whereby,  in  consideration  of  one  dollar,  and  by  the  terms  thereof, 
the  grantors  undertook  to  "grant  and  coorey  unto  the  parties  of 
the  second  part  as  trustees  and  to  the  sarrivor  or  survivors  of 
them  and  to  their  euccessore  perpetually,  in  trust  for  the  use  of 
and  sole  and  exclusive  benefit  of  the  Southern  Methodist  Church, 
commonly  known  as  the  'Methodist  Episcopal  Church  South,' 
said  tract  of  land,  described  as  lying  in  Mercer  County,  West 
Virginia,  on  Brush  Creek,  and  within  a  mile  and  a  half  of  the 
town  of  Princeton,  and  near  the  Alvis  Mill,  together  with  the 
right  and  privilege  to  go  on  and  over  the  contiguous  lands  and 
to  take  therefrom  sufficient  water  to  accommodate  any  congrega- 
tion assembled  there  for  worsliip;"  and  with  this  habetuium: 
"To  have  and  to  hold  the  said  tract  or  parcel  of  land  unto  the 
said  parties  of  the  second  part  iheir  survivors  and  successors  for- 
ever in  trust  to  permit  said  Methodist  Episcopal  Church  South 
to  erect  thereon  a  Camp  Ground  for  the  purpose  of  publicly  con- 
gregating for  worship.  And  for  any  and  all  other  purpoE^o^ 
consistent  with  the  discipline  of  said  Churcli  and  not  contrary  to 
the  law  of  the  State  of  West  Virginia,  but  not  to  be  alienated  to 
a  private  individual  by  said  Church." 

It  is  conceded  that  this  dce<l  as  to  Huldah  Alvis  is  void  for 
want  of  privy  examination.  So  far  as  the  record  shows,  how- 
ever, neither  before  the  death  of  her  husband,  occurring  in  1884. 
nor  afterwards  and  before  she  was  adjudged  insane  in  1901, 
did  she  at  any  time  repudiate  her  deed,  or  assert  any  right  or 
title  to  the  land.  In  188S  tlie  land  was  transferred  on  the  land 
books  of  Mercer  coonty  to  C.  A.  Deaton  and  others,  trustees,  and 
deducted  from  the  tract  out  of  which  it  had  been  conveyed.  It 
BO  remained  for  every  year  thereafter;  but,  except  for  tlie  year 
1882,  no  taxes  thereon  were  extended  against  the  land ;  llie 
memorandum  on  the  land  book  showing,  for  the  earlier  years, 
that  it  was  "Camp  Ground,"  and  for  the  later  years,  "chirri'Ii 
property." 

Besides  the  invalidity  of  said  deed,  the  committee  of  Mrs.  Al- 
vis relies  on  and  tenders  the  following  additional  issues  of  law 
and  fact:     First,  that  even  if  the  deed  was  good  to  Mrs.  Alvis, 
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tlie  trust  was  bo  indefintte  and  the  beoeGciaries  bo  ancertain  as 
to  be  incapable  of  execution,  rendering  the  deed  abmrfnt^j  void 
on  it«  face  for  this  reaaon ;  second,  that  conceding  (he  deed  to 
haye  been  good,  nevertheless,  because  of  alleged  abandonment 
and  non-nser  of  the  property  by  the  beneficiaries,  and  because 
of  the  taking  thereof  for  railroad  purposes,  the  property  by  op- 
eration of  lav  has  reverted  to  the  grantor,  and  that  she,  and  not 
the  truBtees,  is  entitled  to  the  money  paid  into  court  in  said 
condemnation  proceedings. 

The  plainti^  in  error,  though  admitting  the  voidneas  of  the 
deed  as  to  Mrs.  Alvis,  by  their  answer,  and  in  argument,  con- 
trovert all  other  propositions  of  said  committee,  and  affirm  and 
rely  on  two  counter  propositions :  First,  that  there  was  a  parol 
dedication  of  the  property  by  >trs,  Alvis  to  the  uses  and  pur- 
poses set  forth  in  said  deed,  by  her  acts  and  conduct,  estopping 
her  from  setting  up  any  claim  to  the  land  or  the  proceeds  there- 
of inconsistent  therewith ;  and,  second,  that  whether  the  first 
proposition  be  true  or  not,  they  acquired  title  to  said  land  by  ad- 
verse possession.  The  soundness  of  these  two  propositions  are, 
of  course  controverted  by  counsel  for  Mrs,   Alvis. 

'Hie  question  underlying  these  controverted  propositions  is, 
fls  it  seems  to  us,  whether  the  triist,  if  created  by  deed,  would 
be  good  under  our  statute,  for,  if  invalid  for  uncertainty,  would 
it  not  be  void  also  as  a  statutory  dedication  to  religious  or  char- 
itable uses?  Of  course,  we  cannot  regard  the  trust  as  having 
been  created  by  deed,  for  that  is  invalid;  but  as  evidence  of  a 
parol  dedication,  and  as  defining  or  describing  the  trust  at- 
tempted to  be  created  thereby,  would  the  trust  be  void  for  un- 
certainty? It  is  argued  for  Mrs.  Alvis:  First,  that  the  "Meth- 
odist Episcopal  Church  South"  has  many  congregations  and 
members  scattered  throughout  the  states,  and  that  it  is  impos- 
sible  to  determine  which  of  these  many  congregations  may  have 
been  intended  by  the  deed  or  dedication.  Section  3606,  Code 
1906,  properly  constnied,  we  think,  conclusively  negatives  this 
proposition.  It  provides  that:  "Every  conveyance,  devise  or 
dedication  which  has  been  made  since  the  first  day  of  January, 
one  thousand  seven  hundred  and  seventy-seven,  and  every  con- 
veyance of  land  which  shall  hereafter  be  made  for  the  use  or 
benefit  of  any  church,  religious  sect,  society,  congr^ation  or  de- 
nomination, as  a  place  of  public  worship  •  •  •  •  •  shall  be 
eo  w.  Va. 
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valid,  and  dull  be  cooetrued  to  give  the  local  eociety  or  con- 
gregation of  ench  church  to  whom  it  wae  eo  conveyed,  devised 
or  dedicated,  the  control  thereof,  except  as  herein  provided; 
and  tbe  land  shall  be  held  for  such  pnrpOBee  and  no  other."  The 
etxtnte  aaTa  of  snch  a  grant,  deviee,  or  dedication,  that  it  shall 
be  valid  and  construed  to  give  the  local  society,  &c.,  the  control 
thereof.  The  land  described  in ,  the  deed  is  located  near  the 
town  of  Princeton.  It  is  abundantly  proven  that  there  is  and 
vaa  but  one  local  congregation  of  tbe  denomination  designated 
in  tbe  deed  at  or  near  Princeton,  and  that  by  acts  of  parties 
and  otherwise  tbe  deed  had  been  construed  as  investing  the 
equitable  title  and  control  of  the  land  in  the  local  congrega- 
tion of  tliat  church  at  Princeton.  If  the  deed  had  been  good  as 
the  deed  of  Mrs.  Alvis,  by  the  very  mandate  of  the  statute  it 
wonld  have  invested  in  tbe  local  society  or  congregation  of  the 
church  at  Princeton  the  control  thereof.  Though  the  exact 
point  we  have  here  was  not  involved  there,  ve  understand  this  to 
have  been  the  dictnm  of  Carakadon  v.  Torreyson,  17  W.  Va.  at 
pages  104,  106,  109.  Among  other  decisions,  however,  we  arc 
cited  to  Bible  Sodeiy  v.  Pendleton,  Trustee,  1  W.  Va.  79 ;  Wt"/- 
con  T.  Perry,  29  W.  Va.  169,  and  Pack  v.  Shanklin,  43  W.  Va. 
304,  as  opposing  this  view.  We  do  not  so  interpret  those  cases. 
They  were  all  will  cases,  involving  bequests  of  money  to  pur- 
chase residences  for  ministers,  or  lots  on  which  to  erect  them, 
and  not,  as  in  this  case,  grants  of  land  speciUcally  authorize<l 
by  statute,  wherefore  inapplicable.  Without  observing  the  dis- 
tinction noted  by  Judge  Paul,  in  Bible  Society  v,  Pendleton, 
at  page  89,  between  conveyances  and  devises  of  land  or  personal 
property,  it  is  evTMieously  assumed  in  Wilson  v.  Pernj,  at  page 
191,  and  in  Pack  v,  Shanklin,  at  page  318,  that  the  several  be- 
queate  involved  in  the  Bible  Society  case,  including  the  Iwquest 
"bo  tbe  trustees  of  the  Presbyterian  Congregation  at  Martins- 
bnrg  {Old  School)  the  sum  of  $3,000,  to  bo  applied  by  them 
towards  tbe  purchase  of  a  lot  and  the  erection  thereon  of  a 
house,  or  the  purchase  of  a  house  and  lot  and  fitting  the  same 
for  the  residence  of  the  pastor  of  the  said  Congregation,"  were 
invalid  because  of  uncertainty.  Referring  to  the  atgnment  that 
that  gift  could  be  supported  as  a  grant  because  of  the  prior  deed 
of  the  testator  to  a  tnutee  to  sell  the  land,  and  out  of  the  pro- 
ceeds -of  which  the  bequest  had  been  made.  Judge  Paul  dis- 
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tinctlj  says:  ''This  is  an  effort  to  uphold  the  laudable  object 
of  the  Till  under  the  first  section  of  chapter  fifty  seven  of  our 
Code.  *  *  *  *  This  is  the  oijly  aubstitnte  we  have  for  43d 
Elizabeth;  upon  examination  we  find  that  while  it  does  author' 
ize  the  cortvet/ance  of  land  for  the  residence  of  a  minister,  it  is 
silent  in  regard  to  devises  and  bequests  for  this  purpose^  And 
it  has  been  expressly  held  in  Virginia,  that  the  word  conveyance 
ill  this  section  does  not  include  a  devise  of  land,  and,  a  fortiori, 
that  it  does  not  authorize  a  bequest  of  money  for  this  purpose." 
Citing  Seabumfs  E^for  v.  Seahurn,  15  Qrat.  433.  We  cite, 
also,  lAlerary  Fund  v.  Dawson,  10  Leigh  147.  These  cases  will 
be  more  pertinent  to  the  question  next  to  be  considered,  viz., 
whether  the  gift  of  the  land  in  coatroversy,  can  be  supported  as 
a  parol  dedication  thereof  to  religious  and  charitable  uses  ?  It 
may  not  be  out  of  place  here  to  observe  that  all  these  decisions 
on  the  question  we  now  have  under  consideration  refer  back  to 
Gallego's  Ex'ors.  v.  Attorney  General,  3  Leigh  450,  opinions  by 
Judges  Carr  and  Tucker,  which  latter  case  was  itself  largely 
predicated  on  Baptist  Asuoaaiion  V.  Hart's  Ex'or.,  4  Wheat  1, 
opinion  by  Chief  Justice  Marshall,  afterwards  very  much  shaken, 
if  not  overruled,  by  the  celebrated  Oirard  Will  Case,  opin- 
ion by  Justice  Story,  2  How.  127.  And  the  Qaltego  Case  waa 
practically  overruled  by  Society  v.  Ckwckman,  80  Va.  718,  and 
in  the  well  considered  case  of  Trustees  v.  Guthrie,  86  Va,  125; 
but  it  seems  the  doctrine  of  Gallego's  Case  has  been  re-affirmed 
in  Fifield  v.  Van  Wyck's  Ex'or.,  94  Va.  657  (27  S.  E.  446). 
The  court,  in  the  latter  case,  however,  distinguishing  it  from 
the  former  cases,  and  them  from  the  Ocdlego  Case,  and  referring 
to  the  Churchman  and  Outhrie  Cases,  says :  "Their  dicta  an- 
nounce views  contrary  to  a  long  line  of  decisions  of  very  able 
judges,  and,  although  their  decisions  may  have  been  based  upon 
erroneous  views  as  to  the  powers  of  courts  of  chancery  over 
charities  nt  common  law,  and  as  to  the  extent  to  which  the 
Statute  of  43  Eliz.  bad  been  or  was  in  force  in  this  state,  still 
tho^  decisions  have  settled  the  law  upon  the  subject,  except  as 
chan^<d  by  the  legislature  from  time  to  time."  The  statute 
wc  now  have  was  not  in  force  at  the  time  of  the  Oailega  Case: 
licside.«,  that  case  and  the  other  cases  just  reviewed  related  to  be- 
qn«'st!:  of  money,  not  grants  of  land,  dow  authorised  by  statute. 
Havinir  dotorminod  that  the  gift  of  the  land  would  have 
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been  good  if  made  by  a  ralid  deed,  the  next  question  is,  can 
it  be  supported  as  a  parol  dedication  for  the  purpoees  described 
in  the  deed?  It  is  plainly  to  be  seen  that  the  statute  in  terms 
only  authorizes  conveyances  of  land,  and  it  has  been  distinctly 
ruled  in  Virginia,  in  Seabum  v.  Seabum,  supra,  authority 
binding  on  us,  that  the  statute  does  not  authorize  a  devise  of 
land ;  and  the  principles  of  this  case  has  been  approved  in  prior 
and  subsequent  cases  in  that  state,  as  veil  as  in  our  ovn  canes 
of  Bible  Society  v.  Pendleton,  supra;  Carskadon.  v.  Twreyson, 
supra;  Wilson  v.  Perry,  supra;  Pack  v.  Shanklin,  supra;  Knox 
■V.  Knox.  9  W.  Va.  143;  WUmoth  v.  Wilmotk,  34  W.  Va.  436, 
and  Weaver  v.  Spurr,  56  W.  Va.  96.  But  it  is  argued  that  the 
proviso  contained  in  section  2606,  originally  section  1,  chapter 
86,  Acts  1872-3,  omitted  in  the  amendment  thereof,  section  1, 
chapter  33,  Acta  1882,  but  restored  by  section  1,  chapter  41, 
Acts  1883,  saves  this  property  to  the  tmstees  and  the  beneficiaries 
That  proviso  is :  "Provided,  hoivever,  That  no  lot  of  ground  used 
for  church  purposes  shall  be  taken  from  the  members  of  the 
church  that  purchased  the  same,  or  for  whose  use  or  benefit 
it  WB8  conveyed,  devised  or  dedicated."  In  order  to  understand 
what  is  here  provided  against,  we  must  look  to  the  language  im- 
mediately preceding,  that  is :  "Any  conveyance  of  property  for 
the  use  of  two  or  more  contiguous  congregations,  shall  be  con- 
strued to  give  such  contiguous  congregations  the  equitable  title 
to  such  property."  Now  it  is  quite  evident  that  the  proviso  has 
a[^lication  alone  to  this  provision  of  the  statute,  and  was  in- 
tended to  save  the  proper^  conveyed  for  the  use  of  two  or 
more  congregations  to  the  "members  of  the  church  that  pur- 
chased the  same,  or  for  whose  use  or  benefit  it  was  conveyed,  de- 
vised or  dedicated."  Certainly  it  was  not  intended  to  validate 
void  deeds  or  invalid  devises  or  dedications  of  lands  or  money 
inveighed  against  in  the  many  decisions  which  we  have  been 
considering,  else  they  would  all  he  practically  meaningless. 

It  was  suggested  in  council,  though  not  argued  here,  that 
possibly  the  latter  clause  of  section  six  of  chapter  57,  being  an 
amendment  of  said  section,  by  chapter  33,  Acts  1883,  would 
save  the  property  to  the  church  as  a  statutory  dedication.  But 
we  do  not  think  this  provision  can  be  given  that  effect.  That 
section,  by  the  Act  of  1872-3,  constituted  the  trustees  of  a 
church,  as  well  as  of  a  college,  school,  society,  &c.,  and  whether 
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named  in  the  coDveyance,  deviEe,  or  dedication,  or  appointed 

by  the  court  a  corporation,  as  "the  board  of  trustees  of 

cliurch,  &c.,  by  which  name  they  may  sue  and  be  sued,  plead 
and  be  impleaded,  contract  and  be  contracted  with,  and  do  and 
perform  any  and  all  other  acts  and  business  pertaining  to  the 
trust  created  by  such  conveyance,  devise  or  dedication."  The 
amendment  of  1883,  omitted  trustees  of  churches,  and  very 
properly  made  provision  therein  as  to  where  the  title  to  prt^ 
erty  which  might  have  theretofore  been  conveyed,  devised,  or 

dedicated  to  a  "board  of  trustees  of church"  should 

thereafter  be  vested,  and  the  provision  made  waa  that  the  title 
should  vest  in  the  said  trustees  individually  and  collectively, 
and  should  be  "as  valid  and  binding  in  all  respects  as  if  such 
property  had  been  conveyed  to  them  by  their  proper  names." 
We  do  not  think,  tlierefore,  tliat  this  amendment  was  intended 
to  otherwise  effect  or  change  the  proviiiion  of  section  1  of  that 
chapter. 

But  it  is  argued  tliat,  if  the  gift  be  not  good  as  a  statutory 
dedication,  it  is  good  as  a  common  law  dedication.  It  is  un- 
doubtedly true  that  dedications  of  land  to  public  use,  as  for 
streets,  alleys,  public  parks,  squares,  or  buildings,  &x.,  whether 
by  deed  or  by  parol,  are  good  at  common  law,  and  may  be  eatab- 
lished  by  all  kinds  of  evidence,  13  Cvc.  454  457-8,  4T5,  and 
cases  cited  in  notes.  But  the  question  we  have  here  is,  is  a  pa- 
rol dedication  to  religious  and  charitable  uses  good  at  common 
law?  The  authoritiee  mainly  relied  on  by  plaintiffs  in  error  to 
establish  the  affirmative  of  this  proposition  are:  9  Amer.  &  Eng. 
Ency.  L.  (8nd  Ed.)  27;  Hanniba]  v.  Draper,  15  Mo.  634;  Pwr- 
}et  V.  ClarJc.  9  Cranch  333;  Beaitif  v.  Kurtz,  2  Pet.  566,  and 
Benn  v.  Hatcher,  81  Va.  25.  These  authorities  do  seem  to  af- 
firm the  proposition,  and  it  is  alluded  to,  without  comment,  in 
Slurmer  v.  Cowity  Court,  42  W.  Va..  at  page  730.  In  9  Amer. 
&  Eng.  Ency.  L.,  at  page  23,  on  the  authority  of  some  of  tiie 
cases  just  cited,  and  other  cases,  it  is  said:  "By  analog^',  rather 
than  in  strict  conformity  to  the  common  law  principle,  the  doc- 
trine has  been  invoked  to  uphold  gifts  for  pious  and  charitable 
uses,  aa  for  churches,  schools  and  cemeteries,  though  their  ben- 
efits are  employed  by  a  certain  class  and  not  by  the  public  at 
large;"  and  at  page  27:  'Where  gifts  for  charitable  object* 
would  fail  for  want  .of  a  definite  grantee  capable  of  receiving  the 
w  W.  Vb. 
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gift,  the  principlej  of  dedication  may  often  he  applietl  and  the 
gift  upheld.  The  requisites  of  such  a  dedication  are  the  same 
as  in  the  case  of  the  dedication  of  a  etreet  or  highway."  In  13 
Cye.  446,  it  is  said:  "Whether,  because  recognized  under  43 
Eliz.  chapter  4,  or  under  the  general  principlee  of  equity  re- 
lating to  charitahle  uses;  or  becaufie  in  a  civilized  community  a 
religions  use  is  in  its  very  nature  a  public  use,  it  has  invariably 
been  held  that  land  may  be  dedicated  ta  pioua  and  religious  uecrt, 
without  a  grantee  in  being  to  take,  and  although  the  proposed 
beneiieiaries  were  a  limited  class  of  the  public.  Thus  land  may 
be  dedicated  for  churches,  burial  grounds,  cemeteries,  or  tombs, 
even  though  limited  to  the  use  of  a  particular  sect." 

But  it  is  argued  for  defendant  in  error  that  whatever  be  tlio 
law  in  other  jurisdictions,  the  gift  can  not  be  sustained  as  a  com- 
mon law  dedication:  First,  becaase  there  is  no  evidence  of  an 
intent  to  dedicate;  and,  second,  that  in  Virginia  and  in  thin 
State  such  a  gift  would  be  contrary  to  the  public  policy  of  the 
state,  no  provision  being  made  therefor  by  statute,  and  as  man- 
ifested by  the  hiatory  of  the  legislation  and  the  judicial  decis- 
ions on  the  subject.  In  Bfitlg  v.  Kurtz,  supra,  originating  in 
Maryland,  and  in  the  cases  cited  from  other  states  it  is  argued 
the  decisions  were  controlled  by  the  statute  of  Elizabeth  in  force, 
or  the  principles  of  which  were  in  some  way  recognized  in  con- 
stitutions or  statutes.  There  is  some  force  in  this  argument. 
For  example,  in  the  case  just  referred  to,  the  bill  of  rights  of 
Maryland  recognized  and  utilized  such  dedicatory  gifts.  The 
authorities  all  agree  that,  while  no  formalities  are  necessary, 
there  must  be  unmistakable  intent  on  the  part  of  the  dedicator 
to  dedicate,  and  is  argued  here  that  there  is  no  evidence  showing 
any  such  intent  in  this  case.  We  think,  however,  Uicrc  U 
abundant  evidence  of  such  intent.  The  deed  itself,  though  in- 
valid as  such,  is  itself  evidence  of  such  intent.  13  Cyc.  4~-'>. 
and  cases  cited  in  notes.  And,  if  more  is  needed,  there  is  evi- 
dence of  transfer  of  the  land  for  ta.\e.a,  oral  declarations  of  the 
dedicatrix,  actual  participation  by  her  in  the  use  of  the  property 
for  the  purposes  for  which  it  was  given,  acts  so  positive  and  im- 
equivocal  as  to  leave  no  room  for  doubt.  We  have  no  trouble  so 
far  as  the  evidence  of  intent  is  concerned.  If  we  assume  there  was 
a  common  law  dedication,  how  will  it  affect  the  question  we  have 
here  as  to  the  right  to  the  money  in  controversy?  The  land  dodi- 
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cated  has  been  taken  iu  condemnation  for  railroad  purposes,  a 
public  use  to  be  sure,  but  not  the  use  intended  by  the  grantor 
or  dedicator.  A  common  law  dedication  does  not  deprive  a 
party  of  title  to  his  land.  It  only  estops  him  while  the  dedica- 
tion continues  in  force  from  asserting  tiiat  right  of  eidusire 
posBeesion  and  enjoyment  which  the  owner  of  property  ordina- 
rily has,  while  under  many  of  the  statutes  a  dedication  made 
in  conformity  therewith  vesta  the  fee  simple  title  to  the  property 
dedicated  iu  the  city,  town,  &c.,  as  the  statute  may  provide.  13 
Cyc.  486  and  cases  cited  in  notea,  including  Campbell  T.  Ktin- 
sas  City,  (Mo.)  10  L.  R.  A.  590,  599,  601.  This  Misaoori  caae 
.  decides  that,  where  land  dedicated  to  public  use  is  abandoned,  and 
is  no  longer  devoted  to  the  purposes  to  which  it  was  dedicated, 
the  title  reverts  to  the  original  owner  or  his  heirs.  And  this  seems 
to  be  the  general  rule  whether  the  dedication  be  statutory  or  at 
common  law.  13  Cyc.  497.  But  where  the  land  is  taken  by 
condemnation,  the  rule,  it  seems,  is  somewhat  different.  If  the 
use  be  not  changed,  the  former  owner,  in  whom  the  legal  title 
remains  invested,  is,  it  seems,  then  entitled  to  only  nominal 
damages,  even  though  he  may  have  to  pay  for  benefits.  13  Cyc. 
491-3.  Here  the  use,  though  still  a  public  use,  has  been  wholly 
changed  from  the  original  purposes  of  the  dedicator,  and  the 
question  arises,  would  not  the  right  and  title  to  the  land,  de- 
pending on  a  mere  common  law  dedication,  revert  to  the  ded- 
icator? But  we  need  not  decide  this  question,  for,  according 
to  our  view  of  the  case,  the  rights  of  the  parties  turn  on  the 
question  of  adverse  possession,  involving  to  some  extent  the 
question  of  abandonment  raised  by  the  defendant  in  error,  and 
next  to  he  considered. 

The  plaintiffs  in  error  rely  on  the  deed,  though  originally 
void,  as  color  of  title,  and  adverse  possession  thereunder.  This 
presents  two  questions:  First,  was  there  such  adverse  poBsee- 
sion  as  could  have  ripened  into  good  title,  or  was  the  property 
abandoned  as  claimed  by  defendant  in  error?  Second,  can 
church  trustees  acquire  title  by  adverse  possession,  and,  if  so, 
what  kind  of  title  could  they  acquire  under  the  deed  here  in- 
volved, as  color  of  title,  as  against  the  original  grantors?  On 
the  question  of  adverse  possession,  or  abandonment,  we  think 
the  evidence,  though  somewhat  conflicting,  preponderatingly  in 
favor  of  the  finding  of  the  commissioner,  and  of  the  plaintiffs 
66  w.  v«. 
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in  error,  and  that  the  court  below  erred  in  sustaining  his  ex- 
ception thereto  and  pronouncing  judgment  for  defendant  in 
error.  There  is  no  question  but  that  the  grantees  went  into 
immediate  poseeeeion  of  the  land  ubder  the  deed,  built  a  shed 
thereon  for  religious  services,  and  although  but  two  camp  meet- 
ings were  held  on  the  ground,  one  in  1881,  and  the  other  in 
1882,  the  trustees  continued  in  poaaeasion  of  the  land,  held 
Sunday  School  picnics  thereon,  warned  trespaaaere,  put  up  no- 
tices on  the  land,  and  maintained  the  land  on  the  land  books, 
and  no  one  with  authority  from  Mrs.  Alvis  had  possession  of  the 
land,  except  by  occasional  acta  of  trespass,  but  at  a  time 
when  Mrs.  Alvis  continued  to  treat  the  land  as  belonging  to  the 
trustees,  and  to  reaffirm  and  declare  their  rights  and  the  rights  of 
the  church,  of  which  she  was  a  member.  Wc  think  this  and  other 
evidence  shows  such  actual,  notorious,  visible,  exclusive  and 
continuous  adverse  possession  of  the  property  as  the  parties  and 
deed  contemplated,  and  for  the  time  requisite  to  ripen  into 
such  title,  ss  was  intended  to  be  conveyed  by  the  deed.  It  is 
quite  questionable  whether  this  was  a  proper  case  to  have  been 
sent  to  a  commissioner.  N'o  accounting  was  required.  See 
Hogg's  Eq.  Proc.,  section  628.  But  where  a  case  has  been  prop- 
erly referred,  and  the  commissioner's  report  and  findings  of 
fact  have  been  overruled  by  the  court  below,  this  Court  will  de- 
termine for  itself  from  the  evidence  whether  it  will  sustain  the 
conclusions  of  the  commissioner  or  that  of  the  court.  Boots  v. 
KiJbretk,  38  W.  Va.  591-2.  We  think  the  finding  of  the  com- 
missioner in  this  case  was  clearly  right. 

But  can  church  trustees  acquire  title  by  adverse  possession? 
The  general  rule  is  that  a  deed,  though  void,  is  color  of  title 
under  which  title  may  be  acquired  by  the  grantee  by  adverse  pos- 
session. And  this  rule  is  applicable,  so  far  as  it  efToots  her  sep- 
arate estate,  though  the  grantor  be  a  married  woman.  Randolph 
r.  Casejf.  43  W.  Va.  889,  293;  Waldron  v.  Harvey.  5t  W.  Va. 
fi08 ;  State  v.  Harman.  57  W.  Va.  447 :  Riuutell  v.  Tennnnt.  C.T 
W.  Va,  623.  And  the  authorities  say  that  church  trustees  con 
acquire  title  by  adverse  possession,  and  that  the  title  thus  ac- 
quired is  not  encumbered  by  any  equitable  trust  which  may 
have  been  in  force  prior  to  the  date  on  which  the  adverse  pos- 
session began.  24  Am.  &  Eng.  Ency.  L.  362,  and  the  cases 
cited  in  note  9,     But  if  we  concede  that  the  grantees,  by  tak- 
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Ing  posseseion  and  holdiug  under  the  deed  from  Mrs.  AIvU, 
acquired  by  adverse  posBession  only  Buch  title  as  waa  intended  to 
lie  invested  in  them  thereby,  what  title  whs  acquired  by  them? 
The  deed  recites  a  money  consideration,  nominal,  it  is  true,  but 
nevertheless  a  valuable  consideration.  It  purports  to  convey 
the  absolute  title,  though  in  trust,  but  not  upon  any  condition 
precedent  or  subsequent  upon  the  happening  of  which  the  vest- 
ing of  the  title  was  to  depend.  The  deed  contains  no  terms 
of  reverter  in  the  event  the  property  should  be  devoted  to  uti^s 
and  purposes  other  than  those  specified  in  the  grant.  The 
rule  in  such  cases,  as  stated  by  Judge  Snyder  in  Brown  v.  Cold- 
weU.  23  W.  Va.  187,  189-190,  seems  to  be  that:  "A  deed  wiU 
not  be  constmed  to  create  an  estate  on  condition,  unless  lan- 
guage is  used  which,  according  to  the  rules  of  law,  ex  propria 
vigore,  imports  a  condition."  "Conditions  subsequent,"  says 
this  learned  Judge  in  the  sanie  case,  "are  not  favored  in  law. 
IE  it  be  doubtful  whether  a  clause  in  a  deed  be  a  covenant  or  a 
condition,  courts  of  law  will  always  incline  against  the  latter 
construction.  Conditions  arc  not  to  be  raise<l  readily  by  infer- 
ence or  argument."  And,  at  page  192  of  the  same  case,  it  i» 
said  with  reference  to  the  deed  there  involved:  "The  dc«I 
contains  no  intimation  that  it  was  made  on  such  condition. 
There  are  no  apt  or  proper  words  to  create  a  condition;  there 
is:  no  clause  of  re-entry  or  forfeiture.  •  •  •  •  *  The  use 
declared  is  not  for  the  benefit  of  the  grantor  or  his  heirs  or 
assigns.  There  can  be  no  doubt  of  the  intent  of  the  grantor  that 
the  land  should  always  be  used  for  the  purpose  declared.  Thi* 
intent  is  clearly  expressed,  but  there  are  no  words  to  indicate 
an  intention  that,  if  the  grantee  permitted  the  land  to  be  used 
for  a  different  purpose,  the  title  should  thereupon  be  forfeited 
and  revert  to  the  grantor  or  his  heirs."'  And,  concluding,  he 
save:  "Taking  into  consideration  the  whole  instrument  and 
the  purpOKCa  of  the  grant  and  the  absence  of  any  clause  of  for- 
feiture or  re-entry,  it  seems  to  me,  the  fair  construction  is,  that 
the  grantor  intended  the  title  to  lie  in  trust  and  not  upon  con- 
dition." The  antliority  cited  by  Judge  SjJYnUR  is  the  leading 
case  of  Sohifr  v.  Trinity  Church.  109  Mass.  1.  19.  It  is  true 
that  the  deed  we  have  under  consideration  contains  a  restraint 
upon  alienation,  hut  it  is  an  attempted  grant  in  fee,  and  in  such 
cascB  conditions  or  restrictions  absolutely  restraining  alienation 
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vhen  repugnant  to  the  estate  created  are  Toid  as  against  pnblic 
policy.  13  Cyc.  687. 

Oar  conelusioQ  therefore  is  to  reverse  the  judgment  below,  and 
enter  such  judgment  here  as  the  circuit  court  should  have  pro- 
nounced,  and  it  will  be  so  ordered. 

Reversed  and  Rendered. 


CHARLESTON. 

LiSKEY  et  als.  v.  Sxydeb  et  als. 
Submitted  April  1,  1909.     Decided  November  2,  1909. 

1.  Mortgages — Occupation  of  Premiaea  by  Mortgagee — Rent. 

A  gener&l  rule  applicable  aa  between  mortgagor  and  mort- 
gagee) Ifl,  that  ir  the  mortgagee  himself  occupies  the  premiiae. 
especial);  if  they  coneiBt  of  a  farm  under  cultivation,  upon 
which  labor  and  money  must  be  bestowed  to  produce  annual 
crops,  he  will  be  charged  with  sucb  sums  as  will  t>e  a  (air  rent 
for  the  premises,  without  regard  to  what  he  may  realli»  as 
profits  from  the  use  of  them.     (p.  152). 

2.  I^NDiiOBD  AND  TE.-fAST— Bentol  Value  of  Land — Meature  of. 

The  true  annual  rental  value  of  land  1b  not  the  value  ot  all 
the  farm  products  which  can  possibly  be  realised  from  its  use, 
when  the  land  la  stocked,  farmed  and  managed  with  the  great- 
est sldU  and  Industry,  but  it  le  the  price  which  a  prudent  and 
industrious  farmer  can  afford  to  pay  for  its  use,  after  taking 
into  consideration  the  probable  amount  and  the  market  value 
of  bis  crops,  and  the  probable  Injuries  thereto  resulting  from 
tbe  ordinary  changes  of  climate  and  seasons,     (p.  163). 

3.  EMdbsob— Hentol  Value  of  Lana — Opinion   Evidence — WeigM. 

In  arriving  at  the  true  annual  value  of  land  opinion  evi- 
dence evincing  exaggeratedi  and  speculative  notions  thereof 
should  not  be  allowed  to  evercome  the  evidence  of  actual  rent- 
ing of  the  same  land  and  of  land  of  like  character  In  the  same 
vicinity,  eBpeelafly  when  corroborated  by  evidence  showing  the 
amount,  character,  condition  and  location  of  the  land.  (p.  163). 

4.  MoBTOAGEB — PTotection  of  Property   By  Mortgagee — Reimburse- 

A  inortagee  In  possession  has  the  right  to  protect  the  prop- 
erty, and  to  be  reimbursed  his  expenses  In  so  doing.     <p.  157). 

5.  Same — Redemption — Alloimnce  for,  Bepairg  and  Improvements. 

Where  reasonable  repalre  and  permanent  Improvements  have 
88  W.  v«. 
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been  made  In  eood  faith,  by  one  standing  apon  the  legal  foot- 
ing of  a  mortagee  In  possesslan,  but  who  suHMMes  himself  to 
have  acquired  the  absolute  title,  the  value  of  them  will  be  al- 
lowed upoD  the  subsequent  redemption  of  the  land.  (p.  lei). 

6.  Jntebest — Partial  Pajfinents. 

Where  payments  are  made  from  time  to  time  on  a  debt  bear- 
ing Interest,  the  Interest  should  l>e  computed  on  the  debt  up  to 
the  time  of  payment,  and  the  payment  deducted  from  the  aggre- 
gate of  principal  and  Interest  and  the  balance  form  a  new 
capital,  but  which  must  not  be  more  than  the  former.  It 
the  payment  be  less  than  the  Interest  due  at  the  time  the  sur- 
plus of  Interest  must  not  go  to  augument  the  capital;  and  It  Is 
error  for  a  commissioner  In  stating  an  account  to  allow  Interest 
on  p^ments  to  a  future  day  when  the  debt  la  paid  or  settle- 
ment made,  and  then  deduct  the  payment  and  interest  from  the 
debt,  principal  and  Interest     (p.  163). 

7.  SAitK~-^udffmenU. 

Where  a  .decree  Is  rendered  for  payment  of  money  It  should, 
as  required  by  BecUon  3988,  Code  1906,  be  for  the  aggregate  of 
principal  and  Interest  due  at  the  date  of  the  decree,  vlth  In- 
terest from  that  date;  and  It  Is  error  to  give  Interest  npon  the 
aggr^nte  of  principal  and  interest  anterior  to  the  date  of  the 
decree,     (p.  163). 
Appeal  from  Circuit  Court,  Bandolph  County. 
Bill  by  Robert  Liskey  and  others  agHinst  Sampson  Snyder  and 
oliierB.     From  the  decree,  complainants  appeal. 

Affirmed  in  part.    Reversed  in  pari. 

2'albott  <£■  Hoover,  Fred  0.  Blue,  and  Sipe  <£  Harris,  for  ap- 
pellants. 

C.  H.  Scott,  L.  Hansford,  and  Mollokan,  ifcClintic  &  Math- 
ews, for  appellees. 

Miller.  President: 

This  Court  on  a  former  appeal,  56  W.  Va.  610,  adjudged 
that  the  matters  in  controversy  should  be  finally  settled  on  the 
principles  applicable  to  mortgagor  and  mortgagee,  and  conclud- 
ed that  while  the  facts  proven  showed  Snyder,  mortgagor,  en- 
titled to  redeem  the  land  from  Liskey  and  others,  as  mortgagees 
thereof,  his  answer  and  cross  bill  was  defective  as  a  bill  to  re- 
deem, in  that  it  did  not  unqnaliliedly  express  and  offer  to  pay 
the  mortgagee?  whatever  might  be  found  due  them  on  the 
mortgage  debt.     Accordingly,  the  decree  below  was  reversed  and 
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the  cause  remanded  with  leave  to  Snyder  to  amend  Mb  anawer  ia 
this  particular. 

From  the  final  decree  below  pronounced  on  the  original  pa- 
pers and  proceedingB,  on  the  amended  answer  and  cross  bill  of 
Snyder,  motion  to  dismiss  the  same,  and  demurrer  thereto  of  ap- 
pellants, overmled,  and  upon  their  answer  with  general  replica- 
tion thereto,  and  upon  the  report'  of  the  commissioner  to  whom 
the  caiue  was  referred,  and  sundry  ezceptious  of  appellants  and 
appellee  thereto,  overruled,  Xiskey  and  othera  have  appealed. 

The  decree  appealed  from,  in  accordance  with  the  report  of 
the  coDunissioiier,  approved  and  confirmed,  adjudged  defendant 
Snyder  indebted  to  appellants  in  the  sum  of  $7,839.59,  and 
which  they  had  right  to  recover  from  Snyder,  with  interest 
from  February  18,  1908,  until  paid,  and  the  cost  of  this  suit, 
except  the  costs  in  this  Court  recovered  against  them  by  the  said 
Snyder  upon  the  former  appeal,  and  that  the  same  constituted  a 
lien  upon  the  land  in  controversy;  and  further  that  said  sum 
should  be  paid  appellants  out  of  the  $19,800.00  in  the  hands  of 
the  general  receiver  of  the  court,  arising  from  the  sale  of  tim- 
ber taken  from  the  land,  the  balance  thereof,  after  paying  certain 
other  costs  and  expenses  decreed,  to  be  paid  to  the  said  Snyder. 

The  motion  of  appellants  to  dismiss  the  amended  answer  and 
cross  bUI,  for  want  of  proper  proeesB,  and  their  demurrer  there- 
to, for  matter  therein  not  germane  nor  proper  matter  of  amend- 
ment, somewhat  elaborately  ai^ed  by  counsel,  we  think  with- 
out substantial  merit  and  were  properly  overruled.  Although 
after  the  decision  on  the  former  appeal  and  the  recordation  of 
the  matfdate  below,  the  appellee  Snyder  promptly  filed  hia 
amended  answer  and  cross  bill  and  had  the  cause  referred  to  a 
commissioner,  the  appellants  were  not  prejudiced  thereby.  The 
cause  appears  to  have  been  fully  heard  upon  their  answer  to  said 
cross  bill,  and  upon  depositions  and  proofs  taken,  and  the 
amended  answer  and  cross  bill,  we  think,  substantially  cures  the 
defect  in  the  original,  pointed  out  in  the  opinion  on  the  former 
hearing,  and,  moreover,  it  is  practically  conceded  by  counsel  for 
appellants  that  the  questions  presented  upon  the  several  excep- 
tions to  the  commissi  oner's  report  raise  the  only  material  and 
meritorious  questions  for  consideration.  Several  of  these  ex- 
ceptions have  been  abandoned  on  this  hearing. 

The  first  exception  of  appellants  relates  to  the  item  $9,895.80. 
66  w.  va. 
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n-nt  for  the  land  from  May  27, 1901  to  May  2, 1905 ;  3  years,  11 
Dionttis  and  15  day'?,  at  the  rate  of  $3,500.00  per  year,  and  the 
iol'-rt^t  tliereoD  to  May  2.  1903.  amountmg  to  $881.35,  the  time 
int(;Tidfd  to  be  corered  by  the  commissioner  being  from  the  date 
appellants  are  Ehovn  to  hare  obtained  possesion  of  the  land 
under  the  original  decree,  reversed  by  thia  Court,  to  May  2, 
1905,  the  date  of  the  return  of  the  sheriff  on  a  writ  of  possession 
suhsequentlr  awarded  by  the  circuit  court  Appellants  claim, 
however,  that  they  should  not  be  charged  with  rent  after  Dec. 
24,  1904,  when  as  they  contend  the  record  shows  actual  pos- 
ECi-sion  of  the  land  was  recovered  by  Snyder.  We  discover  in 
this  connection  what  appears  to  us  a  mistake  of  the  commis- 
sioner in  calculation.  The  time  from  3hlay  27,  1901  to  May 
2, 1905,  would  be  3  years,  11  months  and  5  days,  not  15  da^.  as 
found  by  the  commissioner,  and  at  the  rate  per  year  allowed 
the  rent  for  the  actual  time  would  amount  to  $9,826.35,  instead 
of  $9,89.1.80,  a  difference  to  the  prejudice  of  appellants  of 
$69.45,  which  should  be  corrected.  Appellants  concede  they  are 
chargeable  in  settlement  with  rent  at  a  reasonable  rate,  but  they 
contend  that  $2500.00  per  year  is  in  excess  of  the  actual  rental 
value  of  the  land  for  the  time  they  had  it  in  possession,  as  shown 
by  the  weight  and  preponderance  of  the  legal  and  proper  evi- 
dence in  the  case.  In  disposing  of  this  exception  we  must  be 
guided  by  the  rules  of  law  applicable.  While  one  of  these  ia 
the  rule  of  presumption  in  favor  of  the  finding  of  the  commis- 
sioner, ospeciaily  when  confirmed  by  the  court  below,  there  are 
other  rules  equally  as  potent.  A  general  rule  applicable  as  be- 
tween mortgagor  and  mortgagee  is  that  "if  a  mortgagee 'himself 
occupies  tile  premi^e.s,  especially  if  they  consist  of  a  farm  under 
pultivfltion,  upon  which  labor  and  money  must  be  bestowed  to 
produce  annual  crops,  he  will  be  charged  with  such  sums  as  will 
be  n  fair  rent  of  tlie  premises,  without  regard  to  what  lie  may 
renlizo  as  profits  from  the  use  of  it."  2  Jones  on  Mortgages,  sec- 
tions 1122,  1123:  and  this  Court,  in  Bodkin  v.  Arnold.  48  W. 
Va.  108,  a  suit  for  mcsiie  profits,  has  held,  point  1  of  the  sylla- 
bus, that  where  a  defendant  has  had  knowledge  of  plaintiff's 
title,  although  ho  honestly  Itelievfs  he  has  the  superior  legal  title, 
the  measure  of  damngcs  is  not  the  actual  receipts,  but  the  fair 
annual  routn!  of  the  property,  less  taxes  paid ;  and  in  point  6  of 
the  same  syllabus,  it  is  laid  down  that.  "The  true  measure  of 
06  w.  v«.  ,  , 
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damages  is  compeDsation  for  the  actual  loea  eustaiaed  by  the 
plaintiff  in  being  deprived  of  the  use  of  his  property,  and  spec< 
ulative  profits,  founded  on  an  exaggerated  notion  of  the  real 
Talue  of  the  property,  are  not  recoTcrable ;"  and  that,  "Evidence 
tending  to  establish  such  specnlative  profits  is  inadmissible,  as 
it  may  mislead  the  jury  in  arriving  at  the  fair  rental  value  of  the 
property,"  Moreover,  it  was  decided  more  than  twenty  years 
ago  by  this  Court,  "that  the  true  annual  rental  value  of  land  is 
not  the  value  of  all  the  farm  products  which  can  possibly  l>e  real- 
ized from  its  use,  when  the  land  is  stocked,  fanned  and  managed 
with  the  greatest  skill  and  industry,  but  it  is  the  price  which  a 
prudent  and  industrious  farmer  can  alford  to  pay  for  its  n^e, 
after  taking  into  consideration  the  probable  amount  and  the 
market  value  of  his  crops,  and  the  probable  injuries  thereto  re- 
sulting from  the  ordinary  changes  of  climate  and  season."  Moore 
Y.  lAgon.  30  W.  Va.  146,  point  4  of  the  syllabus.  Measured  by 
these  rnles,  is  the  report  of  the  commissioner,  and  the  decree  be- 
low supported  by  the  evidence?  We  have  carefully  examined  the 
evidence,  and  we  do  not  think  it  is.  While  opinion  evidence  on 
rental  value  is  sometimes  the  best  and  only  evidence  that  can  be 
obtained,  and  must  be  given  its  proper  weight,  this  class  of  ev- 
idence is  not  very  reliable,  and  in  this  case  is,  we  think,  entitled 
to  very  little  consideration.  The  evidence  of  Snyder  particu- 
larly, and  of  some  of  his  witnesses  evinces  a  disposition  to  greatly 
c:csggerate  the  real  value,  and  is  not  corroborated  by  any  facts 
or  circumstances  justifying  their  opinion.  Opposed  is  the  evi- 
dence of  the  actual  renting  of  these  lands  by  Snyder  himself  at 
$1200,00  per  year;  the  renting  of  a  much  larger  tract  in  the 
same  vicinity  at  a  greatly  less  rate,  considering  the  acreage. 
These  pertinent  facts  taken  in  connection  with  the  evidence 
showing  the  character  and  condition  of  the  land  and  buildings 
thereon,  to  which  we  cannot  shut  our  eyes,  convince  ua,  beyond 
any  doubt,  that  the  land  had  no  such  actual  rental  value  ns  was 
found,  and  that  no  "prudent  and  industrious  farmer"  could 
have  been  found  who  would  or  could  have  afforded  to  take  the 
land  and  paid  the  rent  allowed  by  the  commissioner.  We  are 
forced  to  the  conclusion,  after  careful  consideration  of  all  the 
evidence,  that  $1500.00  is  the  highest  annual  value  which  can 
be  sustained  by  it,  and  that  the  commissioner's  report  and  de- 
cree below  should  be  corrected  accordingly. 
66  w.  v«. 


154  LiSKEY   V.   Sntdeb.  [Nov.  1909. 

Appellants'  next  exception  relates  to  the  disallowance  of  the 
bonuB  of  $3,000.00,  covered  by  the  purchase  money  notes  and 
contract  of  Snyder,  The  commiBsioner  reports  difficulty  in  com- 
ing to  a  conclusion  about  this  item.  In  the  former  opinion  it 
is  said  that,  "prior  to  January  23,  1899,  Snyder  was  the  legal 
and  equitable  owner  of  the  land,  subject  to  indebtedness  to  va- 
rious persons  amounting  to  over  $16,000.00.  On  that  day  he 
became  the  the  debtor  by  express  contract  of  the  plaintiffs  in 
ihe  sum  of  over  $19,000.00,  and  continued  to  hold  the  equitable 
title  to  the  land  while  the  plaintiffs  held  the  legal  title  for  their 
security.  He  was  their  debtor  bound  by  an  express  contract 
to  pay  them  the  money  and  take  the  land.  The  relation  of 
debtor  and  creditor  existed  between  him  and  them.  This  is 
one  of  the  strongest  indications  of  a  mortgage."  And,  '1)y  way 
of  guidance  in  the  further  proceedings,"  it  was  further  said, 
"that,  upon  strict  and  full  proof,  such  as  to  preclude  the  ex- 
istence of  any  shift  or  device  to  evade  the  statute  against  usury,  - 
the  plaintiffs  may  be  allowed  any  just  and  reasonable  expenses 
incurred  by  them  in  making  their  loan,  and  not  already  paid  by 
(he  defendant."  Our  former  decision  was  based  upon  the  the- 
ory, not  that  the  appellants  had  purchased  the  land  at  one 
price  and  had  then  agreed  to  convey  it  to  the  appellee  at  an  ad- 
vanced price,  upon  condition ;  but  that  they  had  purchased  the 
property  for  his  benefit,  upon  an  agreement  to  convey  it  to  him 
upon  the  subsequent  re-payment  to  them  of  tiie  amount  paid, 
and  according  to  the  principles  laid  down  in  the  numerous  au- 
thorities cited,  rendering  the  status  of  the  parties  substantially 
that  of  mortgagor  and  mortgagee.  Are  the  appellants,  then 
upon  the  rules  and  principles  applicable  as  between  mortgagor 
and  mortgagee,  entitled  to  this  bonus  money?  "Their  counsel 
say  they  have  spent  much  time  considering  this  subject,  and 
have  approached  it  with  a  great  deal  of  hesitation,  but  that  if 
rightly  interpreted  it  was  the  intention  of  the  court  in  its 
former  opinion  to  give  appellee  relief  upon  the  terms  of  the 
agreement  of  January,  1899.  then  appellants  would  be  entitled 
to  the  $8,000.00  and  its  interest;  but  if  upon  the  other  hand 
it  wae  intended  to  treat  the  whole  transaction  as  a  mortgage 
and  nothing  more,  they  frankly  admit  the  $3,000.00  can  not  be 
collected,  unless  it  can  be  concluded  that  the  appellee  agreed  to 
pay  appellants  tiiis  sum  as  a  reasonable  compensation  for  the 
ee  w.  Ta. 
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risks  awnmed,  the  time  aod  atteotion  personally  given,  and 
money  laid  out  by  them  in  the  way  of  expenses.  Counsel,  how- 
ever, are  inclined  they  say  to  believe  the  court  gave  appellee  re- 
lief on  the  former  hearing  on  the  sole  groand  of  the  relation  of 
mortgagor  and  mortgagee,  and  that  if  the  appellants  are  entitled 
to  the  $3,000.00  it  must  be  by  way  of  compensation  for  the  risk 
assumed,  the  personal  attention  given  to  the  matters  involved 
and  the  expenses  incurred  therein.  The  latter,  we  think,  the 
correct  interpretation  of  our  former  decision.  Kay  this  sum 
then,  or  any  part  of  it,  be  recovered  by  appellants  ?  The  recofd 
shows  that  Snyder,  appellee,  in  January,  1899,  paid  appellants, 
on  account  of  expenses,  attorneys'  fees,  etc.,  incurred  in  making 
their  loan,  about  $475.  Counsel  conclude  therefore  that  this 
sum  shoiild  be  deducted  from  the  $3,000.00  which  appellee 
agreed  to  pay  appellants.  But  does  not  the  $475.00  cover  all 
expenses  incurred  in  making  the  loan,  and  can  appellants  be 
allowed  the  residue  upon  any  theory  which  would  preclude  the 
existence  of  a  shift  or  device  to  evade  the  statute  against  usury  ? 
To  say  that  they  can,  it  seems  to  us,  would  be  to  open  wide  the 
door  for  usurious  transactions,  and  dangerous  in  the  extreme. 
There  are  facts  and  circumstance  disclosed  in  the  record,  and 
alluded  to  in  the  briefs  of  counsel,  which  appear  to  call  for  a  lib- 
eral construction  of  the  rules  respecting  usury,  for  it  is  quite 
clear  that  but  for  this  bonus  appellants  would  never  have  be- 
come involved  in  this  transaction  with  Snyder.  But  this  con- 
sideration can  furnish  ns  no  reasonable  or  proper  excuse  for 
evasion  of  the  law  against  usury,  and  our  conclusion  is  that  the 
findings  of  the  commissioner  as  to  this  item,  and  the  judgment 
of  the  court  thereon,  should  be  sustained. 

We  will  consider  the  appellants'  third  and  fourth  exception 
together  with  appellee's  exception  number  one  to  the  commis- 
sioner's report,  as  was  done  by  counsel  on  both  sides.  Appel- 
lants' exceptions  are  in  effect,  that  the  commissioner  failed  to 
allow  them  the  sum  of  $12,000.00,  the  difference  between  the 
price  at  which  certain  timber  on  the  land  was  sold  by  them  to 
Taylor  and  Fenderson,  approved  by  Snyder,  and  the  sum  subse- 
quently realized  from  the  sale  thereof  to  other  parties.  The 
basis  of  this  claim  is  that  in  a  suit  for  specific  execution  of 
their  contract,  brought  by  Taylor  and  Fenderson  against  appel- 
lants in  the  Federal  court,  they  defeated  the  plaintiffs,  though 
66  w.  Tm. 
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aided  therein  b)-  Snyder,  and  thereby  enabled  Snyder  to  real- 
ize in  a  Bubeequent  sale  thereof  to  others  the  difference  between 
$8,000,00,  which  would  liave  been  realized  from  Taylor  and 
Fenderson,  and  $20,000,  realized  from  the  subsequent  sale  there- 
of. We  know  of  no  legal  or  equitable  principles  on  which  this 
claim  of  appellants  can  be  predicated.  They  hare  filed  no  ac- 
count and  set  up  no  claim  for  compensation  for  servicca  ren- 
dered in  the  defense  of  said  suit,  and  have  offered  no  proof  there- 
of. Their  theorj-  seems  to  be  tliat  but  for  their  defense  Sny- 
dy  would  have  lost  this  difference,  and  therefore  they  and  not 
Snyder  are  entitled  thereto;  and,  it  is  said  by  way  of  argument 
that  these  senices  in  that  suit  also  furnish  strong  evidence  to 
establish  appellants'  claim  to  the  $3,000.00  bonus  money.  But 
their  services  in  the  defense  of  that  suit  were  not  contem- 
plated, and  could  not  have  been  contracted  for,  at  the  time  of 
the  contract  for  the  $3,000.00  bonus.  If  they  had  filed  a  claim 
for  those  serricea,  and  shown  by  the  evidence  the  nature,  char- 
acter and  extent  thereof,  and  what  they  were  reasonably  worth, 
we  are  not  prepared  to  say  that  a  proper  allowance  should  not 
have  been  made  them  out  of  the  proceeds  of  the  sale  of  the 
timber.  But  such  a  case  is  not  presented.  We  could  not  say 
from  the  record,  if  called  upon,  what  appellants'  services  were 
worth,  if  any  tiling.  The  commissioner  did  allow  them 
$1148,89,  costs  and  expenses  paid  and  incurred  in  defending 
the  Taylor  and  Fenderson  suit,  with  interest,  amounting  to 
$1355.69;  and  this  allowance  is  the  subject  of  the  appellees' 
first  exception.  And  it  is  urgently  insisted  by  counsel  for 
Snyder  that  this  allowance  was  improper;  that  the  timber  sold 
Taylor  and  Fenderson,  in  January,  1901,  did  not  include  all 
the  timber  sold  to  other  parties  some  six  years  afterwards ;  that 
if  at  the  time  of  the  first  sale  he  could  have  realized  and  paid 
appellants  on  their  indebtedness  the  $8,000.00,  and  ther^y 
saved  the  loss  of  interest,  damages  to  the  property,  and  loss  of 
time  and  expense  incurred  in  litigating,  he  would  have  been  as 
well  or  better  off  than  he  now  ia  with  the  proceeds  of  the  last 
sale.  But  we  cannot  take  this  extreme  view  of  the  appellee  and 
liis  counsel.  While  Snyder  was  out  of  possession  of  his  lands 
for  a  number  of  years,  yet  appellants  have  been  charged  in  set- 
tlement with  the  rental  value  thereof,  with  interest,  and  have 
been  charged  with  waste  and  other  items,  with  interest  thereon. 
66  w.  v«. 
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The  appellants'  defense  of  the  snit  of  Taylor  and  Fenderson 
eniued  to  the  benefit  of  the  appellee,  they  represented  him, 
against  bis  vill  perhaps,  but  it  seems  to  as  he  should  not  be 
permitted  to  take  the  fruits  of  their  efforts  without  bearing  the 
actual  cost  thereof.  Besides,  appellants  were  mortgagees  in 
poeseesioo;  they  had  a  lien  upon  the  property  with  a  right  to 
protect  it,  and  to  be  reimbursed  their  expenses  in  doing  so. 
2  Jones  on  Mortgages,  sections  1132-1138.  We  are  of  opinion 
therefore  that  the  commissioner  rightly  allowed  the  appellants 
the  disbursement  of  $1148.89. 

Appellants'  fifth,  sixth  and  seventh  exceptions,  relate  to  the 
charge  of  $1,868.76,  for  cattle,  and  $500.00  for  keeping  same 
for  one  year,  claimed  by  Snyder  to  have  been  sold  appellants  by 
lease  contract  of  October  6,  1899,  the  date  of  the  contract  \k- 
tween  him  and  them  providing  for  the  re-purchase  of  his  land?, 
and  whereby  appellants  purport  to  have  leased  said  lands  to 
Snyder  for  twelve  months,  upon  the  terms  of  $600.00  for  tlic 
balance  of  the  preceding  year,  and  $1300  for  the  rent  of  the 
year  expiring  October  5,  1900.  In  this  contract  appellants 
acknowledge  receipt  in  full  of  the  above  amounts,  viz.,  $600.00, 
and  $1,200,  and  of  $67.76,  an  open  expense  account,  in  the  pnr- 
chflse  of  three  several  lots  of  cattle,  then  on  the  land,  and  which 
cattle  Snyder  and  wife  thereby  obligated  themselves  to  keep  on 
the  premises  free  of  charge,  and  to  give  the  leased  land  proper 
care  and  attention,  and  to  pay  certain  back  taxes,  and  the  taxes 
for  the  year  1899 ;  appellants  to  be  charged  therewith  on  October 
5,  1900,  and  to  reimbnrse  Snyder  and  wifetherefor.  Andamong 
other  things  it  was  further  stipulated  that  if  Snyder  and  wife 
should  take  good  care  of  the  leased  premises,  as  agreed,  they 
might  on  October  5,  1900,  by  the  repayment  of  the  $1,868.70. 
re-purchase  said  cattle.  Appellants  claim  that  they  never  in 
fact  got  poflBession  of  these  cattle  from  Snyder  and  wife,  but 
that  they  remained  in  their  possession  on  the  land,  and  were  re- 
deemed or  re-purchased  by  them  in  October,  1900,  pursuant  to 
the  contract,  and  that  the  commissioner  has  erroneously  charged 
them  not  only  with  the  full  amount  of  said  recoipt«,  with  in- 
terest, already  covered  by  their  two  receipts  to  Snyder,  one  of 
October  J,  1900,  for  $708.78,  and  the  other  of  October  20,  1000. 
.  for  $1990.26,  but  also  with  $500.00  for  keeping  the  cattle,  with 
interest  thereon.  The  evidence  satisfies  iis  beyond  all  doubt 
66  w.  Vi. 
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that  this  exception  is  well  founded  in  fact  While  the  appellee 
in  a  vague  sort  of  way  says  the  appellants  got  the  cattle,  yet  he 
givea  no  time,  place  or  circumstance  of  their  deliyery.  His  eon- 
tract  provided  that  he  should  keep  the  cattle  on  the  land,  st 
his  own  expense,  with  right  of  redemption,  and  appellants  poe- 
itively  deny  having  ever  received  them.  On  the  contrary,  they 
claim  that  Snyder,  in  October  1900,  availed  himself  of  the  op- 
tion given  in  the  contract  to  repurchase  them.  Besides  theae 
terms  of  the  contract  there  are  numerous  uncontroverted  facts 
in  evidence,  all  of  which  satisfy  us  of  the  correctness  of  appel- 
lants' position.  The  facta  are  theae :  Snyder's  account  against 
appellants,  referred  to  in  his  original  answer,  and  sworn  to  and 
liled  with  his  original  deposition,  by  items,  aggregated  only 
$3,861.57,  and  includes  no  such  items;  and  in  his  deposition 
Snyder  says  he  believes  it  to  be  a  juat  and  true  account  Sny- 
der pleads  this  same  account  by  items  in  his  amended  answer 
and  cross  bill,  making  no  mention  therein  of  the  two  items  ex- 
cepted to,  and  it  is  hardly  probable  that  he  could  have  omitted 
in  both  these  pleadings  ao  important  items  as  these.  In  hia  tes- 
timony, originally  taken  in  the  cause,  Snyder  was  particularly 
asked  to  atate  the  amount  of  payments  made  by  him  on  hia 
indebtedness  to  appellants.  His  answer  was  that  he  had  paid 
them  something  over  $300.00,  in  January,  1899,  for  their  at- 
torney fee,  expenses,  etc.,  and  in  addition,  that  he  had  paid 
them  at  different  times  amounts  aggregating  $2,861.57,  as  shown 
by  his  itemized  statement  filed,  the  statement  Just  referred  to. 
But  we  have  still  stronger  evidence.  The  receipt  which  appel- 
lants gave  Snyder,  October  1,  1900,  for  $708.78,  covering  pas- 
ture of  cattle,  and  the  delivery  of  eleven  cattle,  aggregating  the 
amotmt  of  the  receipt,  specifically  stipulated  that,  "It  ia  the 
purpose  and  intent  of  all  parties  hereto  that  the  above  credits 
are  to  be  applied  toward  redoeeming  the  cattle  as  mentioned 
in  the  contract  of  rental  dated  October  6,  1899  *  •  •  •  • 
and  thia  receipt  ia  to  be  used  in  connection  with  said  contract." 
While  the  receipt  of  October  20,  1900,  for  $1,990.26,  is  not  so 
apeciiic  aa  the  Arat  aa  to  the  redemption  of  the  cattle,  yet  it  ac- 
knowledges the  receipt  of  68  cattle,  and  one  horse,  at  the  price 
of  $1,990.26,  and  stipulates  that  thia  amount  "is  to  be  credited 
on  the  rental  aa  per  contract  entered  into  October  6,  1899,  •  • 
•  *  and  the  residue  applied  as  a  credit  on  the  rent  as  per 
ee  w.  va. 


Nor.  1909.]  LissET   v.    Snxdbe.  159 

contract  entered  into  this  SOth  day  of  Octoberj  1900."  As  we 
understand  the  contract  of  October  6,  1899,  9600.00  of  the 
amount  receipted  for  was  for  a  balance  on  rent  for  the  previous 
year,  and  $1,200.00  thereof  for  rent  for  the  year  expiring  Oc- 
tober 5,  1900.  So  that  by  the  terms  of  this  contract  the  rental 
therein  provided  for  was  fully  paid.  If  then  the  91,990.36,  re- 
ceipted for  October  20,  1900,  was  also  to  be  credited  on  the 
rental  as  per  that  contract  of  October  6,  1899,  would  not  thirt 
amount  to  a  double  pajnnent  of  that  rent?  W.  U. 
Rickard  in  hie  testimony  positively  states  that  the  defendants 
did  not  get  the  cattle  covered  by  the  receipt  of  October  5,  1899, 
that  these  cattle  were  redeemed  or  repurchased  through  the  pur- 
chase of  other  cattle,  the  keeping  of  cattle,  &c.  Snyder  in  hi^ 
testimony  nowhere  undertakes  in  terms  to  contradict  this  evi- 
dence of  Rickard.  These  facts  and  circumstances  in  our  view- 
prove  beyond  question  that  appellants  never  got  the  cattle  re- 
ferred to  in  the  receipt  of  October  6,  1899,  and  that  those  cat- 
tle, which  by  the  terms  of  that  paper  were  to  remain  in  the  pos- 
session of  Snyder,  did  remain  with  him,  and  never  were  de- 
livered to  appellants,  but  were  in  fact  redeemed  by  the  substi- 
tution of  pasturing  accounts,  and  other  cattle  delivered,  and 
covered  by  the  two  receipts  of  October  5th  and  20th,  1900,  and 
that  the  commissioner  and  the  court  below  erred  in  charging 
appellants  with  the  two  items  covered  by  said  eKceptions. 

Appellants'  eighth  exception  covers  the  charge  by  the  commis- 
sioner against  appellants  of  $148.93.  This  charge  is  the  ag- 
gregate of  some  eight  small  items  in  Snyder's  account.  Coun- 
sel are  impressed  that  this  cliarge  may  include  the  expense  ac- 
count of  $67.60,  referred  to  in  the  contract  of  October  6,  1899, 
but  we  are  unable  from  tl)e  record  to  identify  any  of  these 
items  with  any  of  the  items  in  that  expense  account.  Counsel 
say  it  was  the  duty  of  the  commissioner  to  have  stated  the  items 
of  this  charge,  and  not  having  done  so  the  charge  should  have 
been  rejected.  But  we  think  this  position  untenable,  as  the 
items  are  covered  by  the  account,  pleaded  in  the  answer,  and  are 
aggr^ated  in  the  report  of  the  commissioner.  True  no  proof 
of  the  specific  items  was  offered  by  Snyder.  He  has  apparently 
relied  on  his  original  testimony,  and  upon  the  allegations  in  his 
amended  answer  and  cross  bill,  and  his  counsel  says  in  his  brief 
that  these  items  have  been  in  the  case,  sworn  to,  proven  and 
M  w.  v«. 
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never  denied  since  Snyder's  first  deposition  was  taken,  April 
25,  1901.  We  find  counsel  to  be  in  error,  however;  for  the  ap- 
pellants in  their  answer  to  the  amended  answer  and  cross  bill 
specifically  deny  the  correctness  of  this  account,  and  demand  and 
call  for  strict  proof  thereof,  and  appellant  Rickard,  in  his  tes- 
timony in  the  original  cause  relating  to  the  items  in  the  ac- 
count of  $2,861.57,  says  he  finds  that  this  amount  has  been 
paid  as  evidenced  by  said  receipts  referred  to;  the  receipts  of  Oc- 
tober 1st  and  20th,  1900,  except  the  charge  for  pasturing  78  cat- 
tle, $23,38,  and  5  calves,  $0.65 ;  as  to  both  of  which  items  he 
says  they  are  in  ignorance;  that  they  are  not  dated,  and  he  has 
no  means  of  knowing  what  is  meant  by  them.  These  are  the 
first  two  items  covered  by  the  charge  excepted  to;  and  as  to  two 
other  items  thereof  for  boarding  men  and  horses,  $12  and  $15 
respectively,  this  witness  says  they  are  charges  for  boarding  us 
and  our  horses  when  we  were  after  our  cattle  which  Snyder  was 
grazing,  and  for  which  he  absolutely  at  the  time  refused  to  re- 
ceive any  pay,  but  that  on  both  occasions  they  handed  Mrs,  Sny- 
der an  amount  of  money  which  she  did  not  want  to  receive,  and 
which  she  said  was  too  much ;  that  as  to  the  grain  fed  cattle  in 
1900,  he  thought  that  had  been  paid.  Three  other  items 
charged  in  the  account  as  of  November  20,  1900,  aggregating 
$50.00,  are  for  feeding  a  horse,  and  this  witness  says,  he  thinks 
the  charge  extreme,  but  supposes  defendants  are  liable  for  it,  as 
they  had  no  contract  as  to  what  the  charge  should  be.  Another 
item,  without  date,  except  as  to  the  year,  is  to  eight  hushcls  grain 
fed  cattle  in  1899-1900,  $48.00,  This  would  be  at  the  price  of 
$6.00  per  bushel,  which  is  incredible.  Outside  of  the  three 
it«ms  aggregating  $50.00  for  keeping  the  horse  we  do  not  think 
there  is  any  appreciable  evidence  to  support  the  charge  of 
$148.93,  and  that  appellants'  exception  thereto  to  the  extent  of 
the  items  not  proven  should  have  been  sustained. 

Appellants  rely  upon  only  three  other  exceptions  to  the  com- 
missioner's report,  the  ninth,  tenth  and  eleventh;  The  ninth  is 
that  the  commissioner  erroneously  charged  them  with  rent  from 
December  24,  1904  to  May  2,  1905,  when,  as  they  claim,  posses- 
sion of  the  land  was  surrendered  to  Snyder  on  December  24. 
1904.  The  evidence  does  not  satisfy  ns  that  this  exception 
is  well  founded.  The  return  on  the  writ  of  possession  shows 
that  Snyder  was  put  in  possession  of  the  land  on  May  2,  1905, 

66  W.   Ta. 
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The  tenth  exception  reiatee  to  the  charge  of  $1046.00  for  aawed 
lumber  alleged  to  have  been  taken  off  the  lands  by  appellants. 
We  have  examined  the  evidence  on  this  qnestion,  and  we  cannot 
aay  from  it  that  the  finding  of  the  oommissioner  is  erroneous. 
The  eleventh  exception  relates  to  the  charge  of  $450.00,  for 
waste  committed  by  the  appellants  while  in  poesession  of  the 
land.  We  have  carefully  read  and  considered  the  evidence  on 
this  snbject.  The  appellee  claimed  a  very  much  larger  sum,  and 
there  was  evidence  tending  to  support  hie  claim,  and  ve  are 
unable  to  Bay  from  all  the  evidence  that  the  commissioner  erred 
in  his  finding. 

Having  already  disposed  of  appellee's  first  exception  and  cross 
assignment  of  error,  the  second  and  third,  the  only  othen  relied 
on,  remain  for  consideration.  The  second  relates  to  the  credit 
given  appellants  for  $1,000.00,  for  repairs  and  improvements 
while  they  had  possession.  The  items  are:  for  new  fencing 
built,  $500.00;  for  clearing  300  acres  in  brush,  $1,050.00 ;  haul- 
ing rock  and  repairing  buildings  and  fences,  $400.00.  The 
commissioner  allowed  the  lump  sum  of  $1,000.00.  Appellants' 
evidence  shows  over  $1,100-00  paid  out  for  clearini^,  part  for 
cutting  over  old.  sod,  but  most  of  it  for  work  done  where  there 
never  had  been  any  sod,  and  that  $800.00  had  been  actually  ex- 
pended for  labor  and  material  in  building  new  and  repairing  old 
fences.  The  commissioner  did  not  allow  the  entire  amount 
claimed,  and  we  can  not  determine  from  hie  report  how  he  ar- 
rived at  the  amount  allowed;  nor  can  we  determine  from  the 
evidence  what  proportion  of  the  expenditures  went  to  pay  for 
ordinary  repairs  and  what  for  permanent  repairs  and  improve- 
ments. 

What  law  is  applicable  to  the  facts  in  this  case?  Where  re- 
pairs are  made  by  a  mortgagee  in  possession  under  a  regular 
mortgage  the  rule,  as  stated  by  one  law  writer,  is  that  "he  has  no 
authority  to  make  the  estate  better  at  the  expense  of  the  mort- 
gagor, bat  is  bound  te  use  reasonsble  means  to  preserve  the  es- 
tate from  loss  or  injury;"  but  that  "he  may  properly,  under 
some  circumstaiLces,  go  beyond  this,  and  supply  things  that  were 
wanting  at  the  time  of  entry ;  *  *  •  "  in  order  to  put  the 
estate  in  condition  for  occupation,"  the  propriety  and  legality 
of  all  snch  expenditures  depending  always  upon  the  particular 
circDmstances  of  the  case.  With  respect  to  improvements,  a 
ee  w.  Vt. 
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like  general  rule  is,  that  a  "mortgagee  will  not  be  allowed  for 
them  further  than  is  proper  to  keep  the  premisee  in  necesBu; 
repair,  *  «  •  •  onless  made  with  the  consent  and  approba- 
tion of  the  mortgagor."  2  Jones  on  Mort,  sections  1126,  1127. 
These  are  general  rules  applicable  to  r^nlar  mortgages;  but 
Jones  and  other  writers  recognize  and  define  exceptions  to  the 
general  rules.  One  of  these,  respecting  permanent  improve- 
ments is,  that  "when  the  mor^gee  makes  permanent  improve- 
ments, supposing  he  has  acquired  an  absolute  title  by  foredMure, 
upon  subsequent  redemption  he  is  allowed  the  value  of  them,  es- 
pecially if  the  mortgagor  has  by  his  actions  to  any  extent  favored 
the  mistaken  belief."  And  with  respect  to  permanmt  repairs, 
though  not  bound  to  make  them,  as  he  is  sometimes  bound  to 
make  temporary  repairs  to  preserve  the  estate,  the  mortgagee 
may  charge  the  cost  of  such  improvmenta  so  far  as  they  ate  nec- 
essary and  beneficial  to  the  estate,  and  will  not  be  held  to  prove 
their  absolute  necessity,  the  value  of  such  improvement  to  the 
property,  rather  than  their  cost,  being  the  true  basis  of  the  al- 
lowance. 3  Jones  on  Mort.,  sections  1138,  1139.  Another 
writer,  Boone  on  Mort.,  section  170,  says:  "Where  such  im- 
provements have  been  made  in  good  faith,  by  a  person  standing 
upon  the  legal  footing  of  a  mortgagee  in  possession,  but  who 
supposed  himself  to  have  acquired  the  absolute  title,  the  value 
of  them  will  be  allowed  upon  a  subsequent  redemption." 

Is  not  the  allowance  by  the  oommissioner  justified  by  these 
rules?  True  the  repairs  and  improvements  were  made  pending 
this  suit.  But  appellants  had  a  c<nitract  on  its  face  entitling 
them  to  the  land,  and  a  decree  below  in  their  favor.  True  they 
had  notice  of  Snyder's  claims ;  but  there  is  some  evidence  tend- 
ing to  show  that  when  Snyder  was  in  possession  of  the  land 
under  a  lease  contract  with  appellants,  he  complained  because 
they  did  not  furnish  him  with  money  to  make  repairs  and  im- 
provements of  the  same  character.  The  cutting  of  brush  and 
the  clearing  up  of  the  land  was,  to  some  extent  at  least,  reason- 
ably necessar?  for  the  occupancy  of  the  land  by  appellants  for 
which  they  have  been  charged  rent ;  and  to  preserve  the  prop- 
erty from  deterioration;  and  the  improvements  actually  added 
value  to  the  land,  for  the  evidence  shows  that  some  300  acres 
were  cleared  and  put  in  a  state  of  cultivation  at  an  actual  ex- 
penditure of  from  $3.00  to  $3.50  per  acre.  Our  conclusion  is 
ea  w.  vm. 
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the  allowaoce  of  the  conimiaaioner  under  the  facts  in  this  case 
was  folly  juatified,  and  that  appellee's  exception  should  be  over- 
mled. 

The  third  cross  asaignment  of  error  which  we  think  well 
founded,  is  not  covered  by  any  exception  to  the  commissioner's 
report  K  relates  to  the  question  of  interest  on  the  balance 
found  against  Snyder  and  the  method  of  stating  the  account. 
In  stating  the  account  the  commissioner  allowed  interest  on  the 
items  on  each  side  to  May  2,  1905,  and  then  computed  interest 
on  ihe  balance  then  struck  in  favor  of  the  appellants,  to  Feb- 
nutry  18,  1908,  thus,  as  appellee  claims,  erroaeonsly  allowing 
interest  on  interest  as  well  as  on  the  principal  sum  from  FeV 
mary  18,  1908,  an  error  alao  carried  into  the  decree  appealeil 
from.  Sections  3986  and  3988,  Code  1906,  in  modification  of 
the  common  law  mle,  provide  that  in  all  cases  where  a  judgment 
or  decree  is  rendered  or  made  for  the  payment  of  money  it  shall 
be  for  the  aggregate  of  the  principal  and  interest  due  at  the 
date  of  the  verdict,  if  there  be  one,  otherwise  at  the  date  of  the 
judgment  or  decree,  with  interest  thereon  from  such  date,  and 
that  every  judgment  or  decree  for  the  payment  of  money,  ex- 
cept where  it  is  otherwise  provided  by  law,  shall  bear  interest 
from  the  date  thereof,  whether  so  stated  in  the  judgment  or 
decree  or  not.  And  in  Lamb  v.  Cecil,  25  W.  Va.  288,  it  was 
held  error  to  give  interest  upon  the  a^pregate  of  principal  and 
interest,  anterior  to  the  date  of  the  decree,  as  it  was  done  in 
this  case.  See  also.  Bank  v.  Good,  Zl  W.  Va.  465.  And  in 
Virginia  and  in  this  State  it  has  been  held  error  for  a  commis- 
sioner to  allow  interest  on  part  payments  to  a  future  day  when 
the  debt  is  paid  or  aettiement  made,  and  then  credit  the  payment 
and  interest  npon  the  debt,  principal  and  interest.  De  Ende  v. 
Wilkituon,  2  Pat  &  H.  663 ;  Fvitz  v.  Davis.  26  Grat.  903 ;  Hurst 
V.  Eite,  80  W.  Va.  183.  To  the  same  effect  is  Tieman  t.  jlfin- 
ghitii,  28  W.  Va.  314  and  DwAai^g  Esfr  v.  WaodcocVs  Ba^r,  10 
Leigh  628.  The  tme  rule,  according  to  the  authorities  juat  cited 
is  "that  where  payments  axe  made  from  time  to  time  on  a  debt 
bearing  interest,  the  interest  is  to  be  computed  on  the  debt  up  to 
the  time  of  payment  and  the  payment  is  to  be  deducted  from  the 
amount,  principal  and  interest,  and  the  balance  forms  a  new  capi- 
tal;  on  that  balance  interest  istobecomputedfrom  that  time,  bat 
the  new  capital  must  not  be  more  than  the  former.  If  the  pay- 
OS  w.  v«. 
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ment  be  less  than  the  interest  due  at  the  time,  the  surplus  of  in- 
tereet  must  not  augment  the  capital."  As  the  report  of  the  com- 
missioner and  the  decree  of  the  court  thereon  in  our  opinion  of- 
fended against  this  rule  they  should  be  corrected  accordingly. 

To  the  extent  of  the  errors  therein,  as  aforesaid,  we  are  of 
opinion  to  reverse  the  decree  below,  but  in  all  other  respects  to 
affirm  the  same,  and  it  will  be  so  ordered.  And  the  cause  having 
been  fully  heard  below  upon  pleadings  and  proofs  it  will  be  re- 
manded to  the  circuit  court  for  the  sole  and  only  purpose  of  hav- 
ing the  account  between  the  parties  reformed  and  restated  in  ac- 
cordance with  the  rules  and  principles  enunciated,  and  direc- 
tions given  herein,  and  to  decree  accordingly. 

Affirmed  m  part.    Reversed  in  part. 


CHARLESTON. 

Franklin  v.  T.  H.  Lilly  Lumber  Co. 
Submitted  March  2,  1909.     Decided  November  9,  1909. 

PiJiAMSc — Biil  of  Particulars— Time  of  Filing. 

Plaintiff  la  not  obliged  to  file  hU  bill  of  particulars  &t  th« 
same  time  he  flies  his  declaration,  but  may  do  bo  at  tbe  term 
of  court  at  wbich  the  case  Is  tried,  unlesB  ordered  sooner  to 
do  BO  by  tbe  court,  or  tbe  Judge  In  vacation,     (p.  IGG).   - 
Appeabance — Waiver  of  Process. 

An  appearance  and  pleading  to  tbe  general  lasue  Is  a  waiver 
of  process  and  service,     (p.  166). 
Pleading — Mattera  Admiagible    Under    General    Issue — RecoMih 

Recoupment  Ib  a  defense  which  may  properly  be  made  under 
the  general  Issue  upon  notice  given;  It  Is  not  a  matter  to  be 
pleaded  formnlly.     (p.  16G). 
Master  and  Servant — Ditctiarge  of  Servant — Failwe   ta   Per- 

form.  Services  vHth  Reasonatile  Skill. 

A  maeter  may  discharge  hlB  servant  for  failure  to  perform. 
In  a  reasonably  Bklllful  manner,  the  services  he  engaged  to 
perform.  But  reasonable  skill  Is  all  that  Is  required,  unleaa 
the  servant  profefsea  a  higher  degree  of  skill,  and  contracts 
to  perform  the  work  in  the  best  manner,  (p.  168). 
Same — Discharge  of  Servant — Waiver  of  Right  to. 

A  contract  for  services  contains  the  following  clause,  vli: 


.yLlOO^IC 
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"Ttile  contract  le  only  TOld  hy  some  proTidentUI  tiind«ruic«, 
or  matters  that  are  Btrlctir  bejond  the  contnrf  of  eltlier  partr. 
and  tA  remain  In  full  force  for  tb«  term  ot  Sto  yean."  HeJd 
not  to  be  a  waiver  by  the  master  of  his  right  to  discharge  the 
serrant  for  want  of  reasonable  skill  to  do  the  work  h€  had  con- 
tracted to  do.  (p.  16S). 
6.     CosTaACTs— C(Mi«(riic(ion — Quetttont  of  Late  or  Fact. 

It  Is  the  province  of  the  court,  and  not  ot  the  Jury,  to  Interpret 
a  written  contract,     (p.  168}. 

Error  to  Circuit  Court,  Summers  County. 

Assumpsit  b;  George  F.  Frankliu  against  the  T.  H.  Lilly 
Lumber  Company  and  another.  Judgment  for  plaintifl,  and 
defendants  bring  error. 

Reversed  and  Remanded. 

Wm.  H.  Sawyers  and  E.  C.  Eagle,  for  plaintiffs  in  error. 
T.  G.  ilann  and  T.  N.  Read,  for  defendant  in  error. 

WiLUAMS,  Judge: 

Plaintiff  was  employed  by  defendant  "to 'work  in  the  capacity 
of  buyer,  inepector,  and  Balesman  in  the  buying,  inspecting  and 
selling  of  lumber,  or  office  workj'any  part  and  all  to  be  directed 
by  the  T.  H.  Lilly  Lumber  Co.  from  time  to  time,"  for  a  period 
of  five  years  from  the  8th  of  April,  1905,  in  conBideration  of 
the  sura  of  $5,000.00,  and  legitimate  expenses.  He  brought  an 
action  of  assTtmpeit  in  the  circuit  court  of  Summers  county 
alleging  that  he  was  discharged  in  August,  1905,  without  cause 
and  in  violation  of  the  contract  of  his  employment;  and  re- 
covered a  verdict  and  judgment  for  $219,00.  To  this  judgment 
defendants  obtained  a  writ  of  error. 

The  first  error  assigned  is  that  there  was  no  original  process 
upon  the  amended  declaration  ae  to  the  defendant  T.  H.  Lilly. 
The  action  was  first  brought  against  T.  H.  Lilly  alone,  doing 
bosineas  in  the  name  of  the  T.  H.  Lilly  Lumber  Company.  He 
filed  a  plea  in  abatement  for  the  non-joinder  of  E.  W.  Lilly  who, 
he  alleged,  was  his  partner.  There  was  a  demurrer  to  this  plea 
which  was  overruled,  and  the  plaintiff  .was  permitted  to  amend 
his  declaration  at  bar,  by  inserting  the  name  of  the  omitted 
partner;  and  the  court  directed  process  to  issue  against  him  re- 
turnable to  rules.  It  is  insisted  that  process  should  have  issued 
•   66  w-  Tb. 
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against  T.  H.  Lilly  also,  summoiiing  him  to  ansirer  the  bmended 
declaration.  We  do  not  think  the  omission  to  do  so  vas  error, 
but  it  is  not  necessary  to  decide  whether,  or  not,  this  was  error, 
becaose  the  record  shows  that  both  defendants  appeared  and 
plead  to  the  amended  declaration.  This  cored  all  errors,  if  any, 
for  want  of  process  or  service. 

The  second  aaeignment  is  that  the  demorrer  to  the  amended 
declaration  was  improperly  overruled.  This  was  not  error.  The 
amended  declaration  states  a  good  cause  of  action. 

Third.  It  is  insisted  that  defendants'  objection  to  the  filing 
of  plaintiffs  bill  of  particulars  was  improperly  oTerruled,  l^e 
record  shows  that  the  bill  of  particulars  is  snfSciently  definite 
to  give  notice  of  what  plaintiff  intended  to  prove.  It  was  not 
filed,  however,  until  issue  was  joined.  Plaintiff  had  a  right  to 
file  it  at  any  time  before  trial ;  and  it  is  no  ground  for  rejecting 
it  that  it  was  not  filed  at  the  time  of  filing  his  declaration.  If 
the  Uling  of  it  at  the  trial  was  a  surprise  to  defendants,  thoy 
had  a  right  to  a  continuance  of  the  case.  But,  not  having  asked 
for  a  continuance,  tliey  can  not  complain. 

The  fourth  error 'assigned  is  that  there  was  no  issue  joineil 
on  the  defendants'  claim  to  recoup  damages,  and  that  it  was 
improper  to  swear  the  jury  to  try  the  "issues"  joined  when 
there  was  but  one  issue  which  was  on  the  plea  of  non-<usumpsil. 
Reconpment  is  not  a  matter  requiring  a  technical  plea  and 
joinder  of  issue  thereon.  It  is  a  matter  of  defense  under  tho 
general  issue.  Hoggs'  PI.  &  Forms,  section,  263 ;  Sterling  Organ 
Co.  V.  Hovse,  25  W.  Vo.  64 ;  25  A.  &  E.  E.  L.  5A9.  It  is  not  the 
proper  subject  of  a  technical  plea. 

The  fifth  assignment  is  that  the  court  erred  in  not  suflScienily 
designating  what  portion  of  plaintiff's  answer  to  question  Xo. 
21  was  stricken  out,  when,  upon  the  defendants'  motion  it 
struck  out,  and  directed  the  jury  not  to  consider,  a  certain  part 
of  plaintiff's  answer  to  said  question.  The  answer  shows  that 
the  first  part  of  it  is  responsive  to  the  question  and  relates  to 
the  conversation  between  plaintiff  and  the  defendant  T.  H. 
Lilly;  the  latter  part  of  the  answer  relates  to  what  took  place 
between  the  plaintiff  and  other  persons;  and  the  record  ahows 
that  the  "latter  part  of  the  answer"  was  stricken  out  and  the 
jury  directed  not  to  consider  it.  This  is  sufficientiy  clear  to 
designate  the  part  excluded. 

6«  w.  Tb,  ■ 
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The  eixtti  and  seventh  aedgnmente  axe  that  the  court  erred 
in  admitting  improper  evidence  on  behalf  of  the  plaintiff,  and 
excluding  proper  evidence  offered  by  defendants.  Bat  our  at- 
tention is  not  especially  called  to  these  alleged  errors,  either  in 
petition  or  brief  of  connsel,  and  we  have  not  discovered  any 
snch  errors  in  the  record, 

!%«  eighth  point  relied  on  is  that  the  coort  erred  in  giving 
plaintiff's  inetmctions  Nos.  1  to  6  inclnsive.  Connsel  rely 
especially  npon  lies.  2  and  4  as  containing  errors.  It  is  no- 
necessary  to  copy  all  of  these  instructions  into  this  opinion. 
We  will  only  point  out  the  objectionable  featares  appearing 
in  them. 

Instmctione  Noe.  3  and  5  are  free  from  objection  and,  in  our 
<q)inion,  correctly  state  the  law  applicable  to  the  coee. 

Instrnctione  Noe.  1,  3,  4  and  6  are  erroneooB,  because  they, 
in  effect,  give  a  wrong  construction  to  a  certain  clause  in  the 
contract  of  employment.  The  clause  is  as  follows,  viz :  "This 
contract  is  only  void  by  some  providential  hiaderance,  or  matters 
that  are  strictly  beyond  the  control  of  either  party,  and  to 
remain  in  full  force  for  the  term  of  five  years." 

We  do  not  think  the  parties  meant,  by  the  uk  of  this 
clanse,  to  waive  the  matter  of  plaintiff's  competency  to  perform 
the  services  which  he  had  undertaken;  nor  to  insure  his  em- 
ployment for  the  full  term  of  five  years,  regardless  of  his  qualifi- 
cations to  perform,  with  reasonable  skill,  the  work  which  he  had 
engaged  to  perform.  There  is  always  an  understand  ing,  or 
agreement,  implied  in  law,  that  when  one  undertakes  to  perform 
services  for  another  he  is  reasonably  competeat.  Of  course,  he 
cannot  be  held  to  the  highest  degree  of  skill  posnible;  but, 
nevertheless,  he  is  held  to  a  reasonable  degree  of  skill ;  and,  if 
the  work  is  of  snch  a  character  as  involves  the  necessity  for 
skill,  or  judgment,  such,  for  instance,  as  the  grading,  buying 
and  selling  of  lumber,  as  in  the  present  case,  he  will  be  held  to 
the  exercise  of  snch  reasonable  skill  and  judgment  as  would  be 
exercised  by  a  reasonably  careful  and  prudent  man  in  the  per- 
formance of  the  same  kind  of  work  for  himself.  If  the  plaintiff 
did  not,  in  fact,  exereise  reasonable  skill  and  prudence,  in  the 
performance  of  his  agreement  he  was  guilty  of  a  breach.  It 
matters  not  whether  the  failure  to  employ  such  reasonable  skill 
and  prudence  was  the  result  of  his  natural  inability,  or  of  an 
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intentionat  dieregard  of  the  inteTests  of  his  emplojers;  the 
cause  of  his  failure  could  make  no  difference,  for,  in  either 
case,  the  effect  upon  defendants  would  be  the  Bame,  and  they 
would  have  a  riglit  to  terminate  the  contract.  We  do  not  under- 
take to  say  whether,  or  not,  the  evidence  proves  auch  lack  of 
competency;  that  ia  a  matter  for  the  jury  upon  proper  infltruc- 
tions  as  to  the  law  by  the  court.  But  these  instructions  take 
from  the  jury  the  consideratioD  of  the  question  of  plaintiff's 
ability  to  perform,  with  reasonable  skill,  the  labor  he  had 
undertaken.  The  words  "or  matters  that  are  strictly  beyond 
the  control  of  either  party  to  said  contract,"  do  not  comprehend 
the  question  of  plaintiff's  skill,  and  do  not  oblige  defendants  to 
retain  him  in  their  employment  if  he  lacks  reasonable  skill. 
In  the  present  case,  the  supposed  skill  of  plaintiff  would  seem 
to  be  the  very  reason  for  his  employment;  the  inducement  to 
the  contract.  His  competency,  or  skill,  is  not  a  matter  strictly 
beyond  Ma  control.  If  he  ia  not  reasonably  competent,  he  is 
bound  to  acquire  sufficient  knowledge  and  skill  as  will  make 
himself  reasonably  competent,  or  be  liable  to  be  discharged  for 
want  of  it  20  A.  &  E.  E.  L.  29;  26  Cyc.  989;  Crescent  Horse- 
Shoe  d-c.  Co.  T.  Eynon,  95  Va.  151;  Qlascow  t.  Hood  et  al., 
(Tenn.)  57  S.  W.  162;  Bloom  v.  Shoe  Mfg.  Co.,  31  N.  Y.  Sup. 
517;  Lyon.  \.  Pollard.  20  WaU.  403. 

The  burden,  however,  of  proving  the  irant  of  such  reasonable 
skill  rests  upon  defendants,  when  they  rely  upon  it  as  a  justifi- 
cation of  their  discharging  him. 

Defendants  also  complain  of  the  action  of  the  court  in  re- 
fusing  their  instruction  No,  10,  and  in  modifying  their  instruc- 
tions Nos.  3,  4  and  5,  and  giving  them  over  their  objection. 

There  was  no  error  in  refusing  No.  10 ;  it  is  bad.  The  clause 
in  the  contract  providing  that  it  shall  be  void  only  for  "sOTne 
providential  hinderanee"  etc.,  is  not,  as  said  instruction  states, 
"void  from  considerations  of  public  policy  and  contrary  to 
reason  and  justice." 

It  was  error  to  modify  defendants'  instruction  No.  3,  and 
give  it  as  modified.  The  modification  made  it  confusing  to  the 
jury ;  it,  in  effect,  left  them  to  interpret  the  controverted  clause 
in  the  contract.  This  was  the  province  of  the  court,  and  not 
of  the  jury. 

The  change  in  defendants'  instruction  No,  4  was  not  a 
66  w,  v«. 
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material  modiflcation.  If  plsintiS  voluDtarily  quit  tlie  services 
of  defendants  because  be  became  offended  and  was  not  in  fact 
discharged,  the  csuee  of  his  becoming  offended  is  not  material, 
unless  the  cause  vas  something  amounting  in  law  to  a  breacli 
of  the  contract  by  defendants. 

It  was  also  error  to  amend  defendants'  instruction  Xo.  5, 
and  give  it  in  the  modified  form.  As  modified,  it  excludea 
from  the  jury  the  consideration  of  plaintiff's  want  of  com- 
petency, or  skill,  as  a  just  ground  for  his  discharge.  It  should 
have  been  given  without  modification. 

It  was  not  error  to  refuse  defendants'  instruction  Xo.  C.  To 
constitute  such  a  breach  of  an  entire  contract  as  will  relieve 
the  other  contracting  party  from  performance,  it  must  be  a 
breach  of  a  material  provision  of  the  contract.  Xo.  C,  as  modi- 
fied, is  correct. 

Xo  error  waa  committed  in  rejecting  instructions  Xos.  8  and 
9.    Tliere  is  no  eyidenee  on  which  to  base  either  of  them. 

Lastly,  it  is  insisted  the  court  erred  in  refusing  to  set  aside 
the  verdict  as  being  contrary  to  the  law  and  the  evidence.  Inas- 
much as  the  case  will  liave  to  be  remanded  for  a  new  trial,  for 
errors  of  law  above  pointed  out,  it  is  not  necessary  to  discuss 
the  evidence. 

The  judgment  will  be  reversed,  the  verdict  set  aside  and  the 
case  remanded  for  a  new  trial. 

Reversed  and  Remanded. 


CHARLESTON. 

Milled  i:  Stekrinokr. 

Submitted  September  5.  1908.    Decided  N'oveiiiijor  H,  IMll. 

.     Insa.ve  PEB30M4 — Appointment  of  Committee. 

The  county  court,  upon  notice  to  the  iMrty  proceeded  a^lnst, 
has  power  to  find  that  one  la  non  compos  mentu  and  to  ap- 
point a  committee  for  him,      (p.  171). 
;.     Bqv IT* — Demurrer  to  Bill — Hearing. 

Upon  demurrer  directed   to  particular  allegations,  the   gen- 
eral purpose  of  the  whole  bill  will  be  conslderect,  an  as  to  test 
their  proper  relation  to  some  general  equtty  to  wblch  plaintlfl 
shows  himself  entitled,     (p.  171). 
B»  w.  Vs. 
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3.     CoKTKACTS — ^Validity — Incompetency    of  Party. 

Elqultr  win  nUeye  one  from  a  contisct  made  by  him  In  dmnk- 
«nBess,  though  his  reason  may  not  hare  been  whtrilj  orertlirown, 
irbere  fraudulent  advantage  has  been  taken,  or  vbere  the  drunk- 
enaeea  bas  been  bron^t  about  b7  the  other  party,     (p.  172). 

Appeal  from  Circuit  Court,  Tucker  County, 
Bill  by  John  D.  Uiller,  committee,  againet  Jacob  A.  Ster- 
ringer.     Decree  for  plaiotiff,  and  defendant  appeals. 

A^rmed. 
J.  Wm.  Harman.  and  J.  P.  Scott,  for  appellant. 
Cunningham  &  StaUings  and  Chaa.  D.  Smith,  for  appellee. 

Robinson,  Judge: 

The  decree  sought  to  be  reversed  annuls  a  deed  made  by 
David  C.  Miller  to  Jacob  A.  Sterringer.  At  the  death  of  a  son 
Miller  inherited  nearly  $1,700.00.  Theretofore  he  had  been  a 
fairly  industriouB  and  frugal  man,  although  at  frequent  periods 
addicted  to  drinking.  He  was  60  years  of  age.  Upon  coming 
into  poseeseion  of  this  money,  near  the  beginning  of  the  year 
-1906,  he  quit  vork  and  began  to  drink  excessively.  He  con- 
tinued to  drink  daily  for  weeks.  His  money  was  rapidly  squan- 
dered. His  mind  became  greatly  impaired.  Through  the  advice 
of  friends  who  were  interested  in  protecting  bia  money,  he  had 
purchased  a  house  and  lot  in  Parsons,  which  was  conveyed  to 
him  on  the  6th  day  of  February,  1906.  For  the  property  a  fair 
value  was  paid,  $700  cash.  On  March  28th,  of  that  year,  he 
conveyed  the  property  to  Sterringer  for  the  sum  of  $500,  of 
which  only  $200  was  paid.  For  the  residue  he  accepted  Ster- 
ringer's  note,  payable  in  one  year,  without  interest.  On  the 
same  day,  Miller  returned  the  cash  paj-ment  and  the  note  to 
Sterringer,  for  safe-keeping,  as  he  said.  Sterringer  was  a 
saloon-keeper,  whose  place  Stiller  frequented  and  at  which  he 
drank.  Immediately  after  the  conveyance  to  Sterringer,  the 
plaintiff  was  appointed  a  committee  for  Miller,  By  the  com- 
mittee this  suit  was  promptly  instituted,  attacking  that  con- 
veyance. 

These  questions  are  presented  for  our  consideration :  Should 
the  ilcmurrer  to  the  bill  have  been  sustained?  If  not,  is  the 
decree  stipported  by  the  evidence? 
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Two  grounds  of  demurrer  to  the  bill  are  aaaigned.  One  is, 
that  it  shows  the  appointment  of  the  plaintiff  as  committee 
to  have  been  b;  the  county  court,  which  action  it  is  asserted  is 
absolutely  void  for  want  of  jurisdiction  in  the  county  court  to 
appoint  a  committee  for  one  non  compos  metUis.  It  that  ap- 
pointment is  void  the  plaintiff  could  not  sue  and  the  bill  should 
have  been  dismissed.  The  bill  shows  that  notice  was  ^ven  to 
Miller  of  the  proceeding  to  appoint  a  committee  for  him.  The 
answer  to  this  assignment  is,  that,  under  the  Constitution  and 
laws  of  this  State,  the  county  court  has  power  to  appoint  a 
committee  when  notice  has  been  pven  to  the  party  for  whom 
the  appointment  is  to  be  made,  even  though  there  has  been  no 
previons  inquisition  as  to  insanity.  Const.,  Art.  8^  section  24 ; 
Code,  chapter  39,  section  9;  Lance  v.  McCoy,  34  W.  Va.  416; 
Evans  v.  Johnson,  39  W.  Va.  299 ;  Eames  v.  Johnton,  58  W.  Va. 
595 ;  and  other  cases.  The  other  ground  of  demurrer  assigned 
is  that  the  bill  sets  up  a  legal  demand  against  Sterringer,  not 
cognizable  in  equity,  for  moneys  in  his  poeseeeion  belonging  to 
Miller.  Such  construction  of  the  bill  is  not  borne  out  by  its 
context.  The  bill- does,  in  connection  with  seeking  annulment 
of  the  deed,  seek  to  have  Sterringer  account  for  the  cash  pay- 
ment returned  to  him  by  Miller,  evidently  with  a  view  of  credit- 
ing Sterringer,  on  a  restitution  of  the  consideration  he  paid  for 
the  house  and  lot,  with  what  may  be  found  remaining  in  his 
hands.  Sterringer  claims  to  have  returned  a  part  of  the  money 
to  Miller  and  that  he  is  entitled  to  retain  some  of  it  for  liquor 
sold  to  Miller.  These  claimB  are  denied  by  the  committee.  It 
is  entirely  proper  for  the  court  to  find  what  amount  Sterringer 
actually  has,  as  the  bill  sought  and  the  decree  directs,  in  further- 
ance ot  a  purpose  to  put  the  parties  in  statu,  quo. 

The  decree  is  fully  justified.  In  some  particulars  the  evidence 
is  conflicting,  it  is  true,  but  material  facts  and  circumstances 
glaringly  appear  and  strongly  support  the  decree.  These  facts 
and  circumstances  make  the  case  distinctly  one  of  fraud  and 
imposition.  It  may  not  be  a  case  of  absolute  want  of  mental 
capacity  to  make  a  deed.  Though  the  intoxication  may  have 
been  of  leas  degree  than  total  at  the  time  the  deed  waa  esecuted, 
yet  clearly  the  evidence  estabHshee  that  it  was  the  means  by 
which  the  grantor  was  misled  and  deceived  to  his  prejudice. 
Cases  like  this  one  do  not  so  much  involve  questions  of  in- 
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capacity  ae  they  iavolve  questioiiB  of  fraud  and  undue  influence. 
Where  it  ia  shown  that  only  partial  intoxication  has  been  made 
the  means  of  practicing  a  fraud  in  obtaining  a  deed,  or  securing 
a  fraudulent  advantage,  wholly  against  conscience,  equity  will 
interpose.  Miller  was  weak  and  to  a  great  extent  imbecile 
from  the  continued  use  of  liquor.  It  would  seem  that  for 
weeks  preceding  the  making  of  the  deed  he  purchased  at  least 
a  pint  of  liquor  a  day  at  Sterringer'a  saloon,  so  great  was  his 
thirst  for  strong  drink.  Id  the  short  space  of  two  or  three 
months  he  had  squandered  practically  all  his  money  except  that 
which  he  had  invested  in  the  house  and  lot.  A  thousand  dollars 
was  lavished  right  and  left  in  that  time  by  one  whose  real 
needs  and  station  in  life  required  but  small  expenditure.  Wit- 
nesses in  the  best  position  to  know  say  that  his  reason  was 
seriously  affected.  Sterringer's  saloon  was  his  rendezvous,  above 
all  others,  although  he  drank  elsewhere.  The  one  object  of  his 
desires  and  appetite  was  most  easily  obtainable  at  this  saloon. 
Sterringer  became  his  ideal  and  confidant.  He  believed  Ster- 
ringer  "had  been  good  to  him."  Such  an  excuse  he  gave  for 
that  inadequate  price  for  which  he  sold  his  propertj-.  To  such 
an  extent  had  Miller  gone,  so  debauched  in  liquor  was  he,  that 
he  was  willing  to  sacrifice  anything  to  get  it.  Sterringer  must 
have  known  this.  Another  person,  on  the  same  day,  refused  to 
deal  with  Miller  for  the  property  because  he  believed  him  in- 
competent from  drink.  Sterringer  knew  the  price  was  grossly 
inadequate.  Everything  points  to  this  fact.  He  tries  to  excuse 
the  inadequacy  by  saying  that  Miller  sold  to  him  lower  than  he 
would  have  sold  to  any  other  person.  And  this  asserted  excuse 
also  indicates  the  control  and  influence  he  had  obtained  over 
the  old  man.  Even  Sterringer's  attorney  wlio  drew  the  deed 
was  impelled  to  inquire  at  the  time  why  Miller  should  have 
bought  for  $700  cash  and  sold  for  only  $500,  and  that  partly 
on  time  without  interest.  Xo  sane  man,  except  for  reasons 
which  do  not  appear  in  this  record,  would  buy  a  property  for 
$700  cash,  a  fair  value,  and  in  less  than  sixty  days  sell  it  for 
$500  on  the  terms  we  have  stated,  when  the  same  proper^  was 
brining  him  an  income  of  $8.00  per  month.  Nor  could  anyone 
accept  such  a  bargain  from  an  old  man  who  was  drinking,  know- 
ing his  couditiOQ,  without  being  guilty  of  fraud.  Sterringer 
knew  ililler's  peculiar  weakness.  He  continually  sold  him 
6«  w.  T«. 
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liquor,  and  then  took  advantage  of  the  very  weakness  which 
that  liquor  produced.  The  very  transaction  itself  shows  that 
St«rringer  obtained  an  unfair  advantage  from  Miller's  infirmit)'. 
A  deed  bo  obtained  is  promptly  overthrown  by  the  gracious  court 
of  equity. 

That  greatest  of  Virginia  law  commentators  concisely  states: 
"The  plea  of  drunkenness  was  formerly  regarded  with  as  little 
favor  in  civil  as  it  still  is  in  criminal  cases.  For  although 
Lord  Coke  classes  a  drunkard  as  non  compos  mentis,  yet  he 
allows  him  no  iudulgeuce  on  that  account.  'As  for  a  drunkard,' 
says  he,  'who  is  lolvtttarius  daemon,  he  hath  (as  has  been  said) 
no  privilege  tliereby,  but  what  hurt  or  ill  he  doth,  his  drunken- 
ness doth  aggravate  it.'  But  for  more  than  a  century  this 
rigorous  doctrine  has  been  much  relaxed,  and  it  is  agreed  that 
drunkenness  invalidates,  or  renders  voidable  all  contracts  and 
transactions  where,  (1),  The  dnnkenness  was  brought  about 
by  the  opposite  party;  (2),  A  fraudulent  advantage  was  taken 
of  it;  (3),  It  deprived  the  party  of  his  reason,  and  of  an  agree- 
ing mind.  •  •  *  *  The  mere  fact  that  one  is  drunk  when  he 
enters  into  a  contract  is  no  ground  for  setting  it  aside,  at  least 
in  equity,  unless  under  one  or  the  other  of  the  circumstances 
above  stated ;  but  when  a  person's  habitual  addiction  to  intoxi- 
<'ation  renders  him  extremely  subject  to  imposition,  such  habits, 
though  not  carried  to  an  excess  constituting  absolute  incapacity, 
lay  a  ground  for  strict  examination  whether  any  instrument, 
executed  by  him  does  not  in  itself,  or  in  the  attendant  circum- 
stances, contain  evidence  that  advantage  was  taken  of  those 
habits."  &  Minor's  Institutes,  {4th  Ed.),  644.  In  the  same 
connection,  this  author  further  says  that  when  the  drunken- 
ness is  brouf^t  about  by  the  party  obtaining  the  contract,  the 
act  is  BO  flagrant  a  badge  of  fraud  that  it  alvrays  renders  the 
contract  voidable,  both  at  law  and  in  equity;  and  that  where  a 
fraudulent  advantage  is  taken  of  the  drunkenness,  this,  too, 
is  BO  direct  a  frand  as  always  to  render  the  transaction  voidable 
in  all  courts. 

The  principle  that  is  particularly  applicable  to  the  ease  under 
consideration  is  that  equity  will  relieve  one  from  a  contract 
made  by  him  in  drunkenness,  though  his  reason  may  not  have 
been  wholly  overthrown,  where  fraudulent  advantage  has  been 
taken,  or  where  the  drunkenness  has  been  brought  about  by  the 
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other  party.  It  is  recognized  clearly  in  1?  Amer.  and  Eng. 
Enc.  of  Law,  402;  14  Cyc.  1105;  1  Stor/a  Eq.  Jur.  831;  2 
Pomeroy'B  £q.  Jur.,  sectioD  949 ;  and  3  Page  on  Contracts,  sec- 
tion 905.  Some  of  the  many  cases  in  point  are:  Cooke  v. 
Clayworlh,  18  Ves.  13;  Reynolds  v.  Waller,  1  Waah.  164; 
Wigglesworth  v.  Steers,  1  H.  &  M.  70;  Samuel  v.  Marshal, 
3  Leigh  567;  White  v.  Cox,  3  Hayw.  79;  Sotchkiss  v.  Fortson, 
1  Yerg.  67 ;  Crane  v.  Conklin,  1  N.  J.  Eq.  346 ;  Thackrdh  y. 
Haas,  119  TT.  S.i99;J<mesv.McOruder,  87  Va.  360;  Weldony. 
Colquitt,  63  Ga.  449. 

In  applying  this  principle,  the  following  expressions  have 
been  used:  "If  a  party  has  been  led  into  a  hard  and  disad- 
vantageous bargain,  while  excited  by  liquor,  equity  avoids  it 
And  the  same  rule  applies  to  persons  whose  minds  are  enfeebled 
by  habitual  intoxication,  although  not  actually  intoxicated." 
Bv-daong  v.  Birdsong,  %  Head  289.  'If,  when  a  man  ia  so 
drunk  as  to  render  him  an  easy  prey  to  the  fraudulent  deaigna 
of  another,  an  unfair  advantage  is  taken  of  his  situation  to 
procure  from  him  an  unreasonable  bargain,  a  court  of  equit}' 
will  interfere  and  rescind  the  contract,  not  on  the  ground  of  his 
drunkenness,  but  of  the  fraud"  Calloway  v.  Witkerspoon.,  5 
Ired.  Eq.  128.  A  Canadian  chancellor,  in  the  consideration  of 
a  case  very  similar  to  the  one  before  us,  has  said :  "It  is  mani- 
fest that  a  man  of  intemperate  habits,  a  slave  to  strong  drink, 
when  dealing  with  the  tavern-keeper  at  whose  house  he  lives, 
and  from  whom  he  obtains  the  liquor  which  he  craves,  and  with 
which  he  daily  stupifiea  or  maddens  himself,  is  as  liable  to  be 
overreached  and  needs  for  himself  and  his  family  or  heirs  the 
protection  of  this  court  at  least  as  much  as  a  client  who  deals 
with  his  solicitor,  or  as  a  patient  who  has  transactions  with 
his  medical  attendant  Xo  man  is  more  helpless  than  a  drunkard 
is  in  the  hands  of  thoee  who  obtain  his  confidence,  and  to  whom 
he  looks  day  by  day  for  the  gratification  of  the  morbid  craving 
which  has  possessed  him ;  and  the  modem  doctrine  of  both  law 
and  equity  is  against  giving  up  even  a  poor  drunkard,  or  a 
drunkard's  property,  to  be  the  prey  of  the  rapacious  and  un- 
principled."   McGregor  v.  Bovlton,  12  Grant  Ch.,  (TT.  C.)  288. 

The  decree  in  this  case  being  in  accord  with  well  recognized 
principles  of  equity,  it  is  affirmed. 

«e  w.  va. 
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CHARLESTON. 

GaAKT  V.  Baltimore  &  Ohio  Railroad  Co. 
Submitted  February  16,  1909.    Decided  November  9,  1909. 

1.  Statutes — Implied  Repeal  by  Act  Relating  to  Same  Subject. 

A  later  statute,  covering  the  whole  subject  matter  of  tn 
eu-Uer  one,  not  purporting  to  unend  It,  mnd  plalnlj  showlns 
It  was  intended  to  be  a  subetltute  for  the  earlier  act,  worka 
a  repeal  ot  such  earlier  act  by  implication,  even  tliough  the  two 
are  not  repusnant  in  the  usual  sense  of  the  term.  (p.  177). 

2.  Sahb. 

In  such  case,  inconsistent  Intent  is  disclosed  by  the  two  acts, 
considered  as  entfretlee,  but  there  maj  be  no  repugnancy  be- 
tweMi  words,  [Arasea  or  clauses,  considered  as  such.  (p.  179). 

3.  Samb — Imptied  RepeaJ—New  Penalty  for  old  Offente. 

A  statute,  prescrlbltig  a  new  penalty  for  an  old  offense, 
does  Dot  destroy  the  latter  nor  create  a  new  offense,  but,  In 
providing  a  new  penalty.  It  Impliedly  repeals  tbe  old  penalty, 
and,  to  that  extent,  modlOei  the  antecedent  law  of  the  sub- 
ject matter,  (p.  17ft). 

4.  Sa»— Implied   A«peal — penalty    for   old    Offente   Payable    to 

Different  Per§on. 

A  later  statute,  imposing  a  fine  In  favor  of  the  state  for  vio- 
lation of  proviBions  of  an  earlier  one,  which  imposed  a  penal 
pecuniary  liability  In  favor  of  the  aggrieved  party,  but  none  In 
favor  of  the  state,  for  the  same  unlawful  act,  and  disclosing, 
tv  Its  title  and  provleione,  latent  to  deal  fully,  comprriienslvely 
and  exclusively  with  the  subject  of  punishment  for  such  offense, 
and  not  merely  by  wsy  of  amendment,  repeals  the  penal  clause 
of  such  earlier  statute  by  Implication,  (p.  180). 
6.      Same — Revival,  lUvititM,  or  Re-enactment. 

As  none  ot  the  several  editions  of  the  code  of  this  state, 
otlier  than  that  of  1S68,  constitute  revisions  or  r»enactments 
of  the  statutes,  publication  In  them  of  a  statute,  repealed  by 
implication  or  otherwise,  does  not  revive  it,  nor  give  it  force 
and  effect  in  any  way.  (p.  183). 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  Ariiiur  Qraot  against  the  Baltimore  &  Ohio  Rail- 
road Company.    Judgment  for  plaintiff,  and  defendant  brings 


Revened  and  Judgment  for  Defendant. 
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J.  IF.  Davis  and  Tkos.  P.  Jacobs,  for  plaintifF  in  error. 
John  Ross,  Jr.,  and  J.  Edward  Law,  for  defendant  in  error. 

FOFFEXBARGEfi,  JCDGF.: 

The  compIaiBt  of  the  Baltimore  &  Ohio  Haitroad  Company, 
on  a  writ  of  error  to  a  judgment  against  it  in  favor  of  Arthur 
Grant,  rendered  by  the  circuit  court  of  Wetzel  coaniy,  in  an 
action  of  debt,  for  the  recovery  of  three  $500.00  statutory  pen- 
alties, for  passenger  fares,  exacted  or  taken  in  excess  of  the 
rate  prescribed  by  law,  raises,  among  others,  the  following 
questions,  as  the  case  is  disclosed  by  the  briefs  filed:  (1) 
Whether  a  certain  portion  of  chapter  54  of  the  Code,  namely, 
section  8'2cV,  constituting  section  2475  of  the  Code  of  1906, 
ia  repealed  by  chapter  41  of  the  Acta  of  1907 ;  (2)  if  so,  whether 
the  right  of  action  given  by  said  section  82cV  was  destroyed 
by  the  repeal  of  said  section,  there  being  no  saving  clause  in 
the  Act  of  1907;  and  (3)  whether  section  9  of  chapter  13  of 
the  Code,  section  285  of  the  Code  of  1906,  is  a  general  saving 
clause,  applicable  to  civil  actions  or  rights  of  recovery,  accrued 
under  penal  statutes  before  repeal  thereof. 

The  sections  of  chapter  54,  constituting  the  subject  matter 
of  the  Act  of  1907,  first  appeared  in  chapter  227  of  tlie  Acts 
of  1872-73.  The  Act  of  1907  is  a  general  independent  act, 
not  one  amending  the  then  existing  law  by  sections,  nor  re- 
ferring, in  express  terms,  to  the  Act  of  1872-73.  It  is  entitled 
"An  act  relating  to  and  regulating  passenger  rates  upon  rail- 
roads in  the  state  of  West  Virginia,  and  prescribing  penalties 
for  the  violation  thereof."  It  prescribes  the  uniform  rate  of  two 
cents  a  mile  on  all  railroads  fifty  miles  long  and  over,  operating 
in  the  state.  It  then  provides  as  follows :  "Any  railroad  com- 
pany which  shall  charge,  demand  or  receive  any  greater  com- 
pensation for  the  transportation  of  any  passenger  than  is  au- 
thorized by  this  act,  shall  be  fined  for  each  offense  not  lees  than 
fifty  dollars  nor  more  than  five  hundred  dollars."  The  repealing 
clause  reads  as  follows :  "All  acts  or  parts  of  acts  inconsistent 
herewith  are  hereby  repealed."  The  old  law  classified  railroads 
according  to  their  gross  annual  earnings  per  mile,  making  four 
classes,  and  prescribed  the  rates  which  might  be  charged  by 
railroads  of  each  class.  Section  83cV  contained  this  provision : 
00  w.  Va, 
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"Any  railroad  corporation  which  shall  chaise,  demaad  or  receive 
any  greater  compensation  for  the  trauBportation  of  any  paa- 
Geager  than  is  authorized  by  this  act,  ehall  be  liable  to  the  party 
aggrieved  in  the  ram  ot  five  hundred  dollars,  and  the  same  may 
be  recovered,  together  with  all  costs  of  suit  and  a  reasonable 
attomej-'s  fee,  to  be  taxed  by  the  court  in  an  action  of  debt  in 
any  court  having  competent  jurisdiction." 

Of  course,  the  provisions  of  the  Act  of  1872-73,  fixing  rates, 
were  repealed,  by  the  Act  of  1907,  for  the  rates  prescribed  in 
the  two  acts  are  entirely  different  and  iDconsistent.  Pinnacle 
Coal  Co.  V.  N.  £  W.  Ry.  Co.,  44  W.  Va.  574.  But  the  question 
raised  here  is,  whether  the  penal  provision  of  that  act  has  been 
repealed  by  implication.  Observance  of  another  statute,  chapter 
67  of  the  Acts  of  1879,  constituting  section  85cXV  of  chapter 
54  of  the  Code,  euggeats  that  the  penal  section  of  the  Acta  of 
1872-73  was  repealed  by  it  at  a  date  much  earlier  than  that 
mentioned  in  the  briefs  filed.  If  bo,  it  is  unnecessary  to  con- 
sider any  of  the  arguments  relating  to  the  effect  of  section  9 
of  chapter  13  of  the  Code,  for  the  repeal  of  that  proviaion  took 
place  long  before  the  occurrence  of  the  matters  complained  of 
in  the  declaration.  As,  in  this  view  of  the  case,  no  right  of 
action  ever  accrued  to  the  plaintiff,  a  saving  clause  would 
avail  him  nothing.  The  Act  of  1879  is  entitled  "An  act  pre- 
Kcribing  penalties  for  charging,  demanding  or  receiving  unlawful 
charges  for  the  transportation  of  passengers  and  freight  upon 
railroads;"  and  it  makes-every  such  act  a  misdemeanor,  inflict- 
ing a  penalty  of  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars.  Prior  to  its  passage,  charging,  demanding 
or  receiving  compensation  in  excess  of  the  rates  fixed  by  law 
did  not  impose  liability  to  the  state  in  any  sum  of  money.  The 
sole  money  penalty  inflicted  was  in  favor  of  the  injured  party, 
the  Act  of  1872-73  giving  to  the  passenger  and  to  the  injured 
shipper  separate  rights  of  action  for  penalties.  Tliat  these 
penalties  were  not  intended,  primarily,  for  compensation,  is 
entirely  clear,  because  they  were  disproportionate  to  the  injury 
in  almost  every  case.  Compensation  for  loss  of  money,  accord- 
ing to  the  standard  recognized  by  courts  everywhere,  ia  measured 
by  the  money  unlawfully  taken  and  the  interest  thereon.  The 
sums  80  authorized  to  be  recovered  were,  in  fact  and  in  law, 
penalties,  and  were  intended  as  pimishment,  to  be  inflicted  at 
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the  option  or  iofitance  of  the  party  aggrieyed,  as  a  means  of 
compelling  obedience  to  the  law  prescribing  rates,  the  legislature 
deeming  thie  an  ample  provision  for  that  purpose.  The  Act 
of  1879  deals  with  the  same  subject.  Tested  by  its  title,  as  well 
as  it^  provieions,  it  is  full,  comprehensive  and  complete,  and 
must  be  deemed  to  have  been  intended  by  the  legislature  as  a 
substitute  for  all  other  statutes  covering  that  precise  subject. 
There  is  nothing  in  the  act  which  imports  an  intention  to  8ui>- 
plement  tlie  provisions  of  the  Act  of  1872-73.  There  is  no 
reference  to  it,  either  in  the  title  or  elsewhere.  It  is  an  inde- 
pendent general  provision,  covering  the  subject  fully  and  com- 
pletely. Intent  to  give  it  such  effect  is  indicated  by  the  last 
clause,  saying  "Kothing  in  this  act  shall  be  so  construed  m  in 
any  manner  to  interfere  with  or  protect  sucli  company  or  cor- 
poration against  any  proceedings  for  a  forfeiture  of  its  charter 
or  chartered  rights."  This  provision  saves  the  benefit  of  section 
15  of  the  Act  of  1872-73,  providing  for  forfeiture  of  the  char- 
ter of  any  railroad  corporation  for  wilful  violation  of  the  pro- 
visions of  that  act,  which  related  almost  exclusively  to  charges 
for  carrying  passengers  and  freight.  This  saving  of  one  penal 
clause  in  the  old  law  signiOes  knowledge  and  belief  on  the  part 
of  the  legislature  that,  without  it,  the  act  would  be  construed 
as  having  repealed  all  such  provisions.  The  Act  of  1879  af- 
fected nothing  in  the  Act  of  1872-73  except  the  penal  provision 
thereof,  for  nothing  other  than  the  creation  of  a  public  offense 
and  the  imposition  of  punishment  therefor  is  included  in  its 
title  or  its  provisions.  The  rates  prescribed  by  the  old  act  were 
left  unaffected.  The  repeal  extended  only  to  the  matter  of 
penalties,  just  as  in  the  case  of  tKe  statute  involved  in  Com- 
monweaiik  v.  Pegram,  1  Leigh  569,  and  Commov?edith  v,  Wyatt, 
6  Rand.  694. 

The  principle  applied  here  has  been  stated  by  the  Supreme 
Court  of  the  United  States  in  the  following  terms:  "Where 
the  later  of  two  acts  covers  the  whole  subject  matter  of  the 
earlier  one,  not  purporting  to  amend  it,  and  plainly  shows  that 
it  was  intended  to  be  a  substitute  for  the  earlier  act,  such  later 
act  will  operate  as  a  repeal  of  the  earlier  one,  though  the  two 
are  not  repugnant"  District  of  Cotumbia  v.  Hviton,  143  tf. 
S.  18.  This  Court,  in  Uerron.  T.  Carso»,  26  W.  Va.  63,  bas 
etated  it  in  these  terms:  "A  subsequent  statute  revising  the 
M  w.  ra. 
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vhole  Eubject  matter  of  a  former  one  &nd  evidently  intended 
as  a  substitute  for  it,  though  it  contains  no  express  words  to  that 
effect,  roust,  on  principles  of  law  as  well  as  in  reason  and  com* 
mon  sense,  operate  a  repeal  of  the  former  law,"  It  has  been 
applied  by  this  Court  in  other  cases.  Slate  v.  Harden,  62  W. 
Va.  313;  Siaie  v.  Mine*.  38  W.  Va.  125.  Scores  of  additional 
cases  of  the  same  class  could  be  enumerated.  See  United  Stales 
r.  CUftin,  97  U.  S.  546;  Eckloff  v.  District  of  Columbia,  135 
r.  S.  240;  Morris  v.  Crocker,  13  How.  {V.  S.)  429;  MitrheU 
r.  Brown,  1  Ell.  &  Ell.  267;  Parry  v.  Croydon  Oaa  Co..  15  C. 
B.  (X.  S.)  5G8;  Ileckman  v.  Pinckney,  81  X.  Y.  211;  United 
States  y.  Tpieu,  11  Wall.  88;  Commonu-pallh  v.  KiiUhfr.  Vi 
Allen  {Mass.)  480;  State  v.  Campbell,  44  Wis.  5>9.  Under 
this  rule  the  implication  does  not  rest  on  ioTOnsiHtency  or  re- 
pugnancy, in  the  restricted  sense  in  which  tliexe  terms  are  gen- 
erally used.  It  arises  as  a  matter  of  legislative  intention,  dis- 
closed by  the  character  of  the  act,  its  title  or  preamble  and  sub- 
ject matter,  and  inconsistency,  so  far  as  it  may  Ik;  deemed  to 
enter  into  the  inquiry  is  of  a  broader  kind,  namely,  inconsistency 
between  the  old  law  and  the  legislative  intent  shown  by  the  new. 
It  is  not  inconsistency  or  repugnancy  between  words,  phrases 
or  clauses,  considered  as  such,  but  inconsistency  iK'tween  the 
acts  considered  as  entireties. 

As  applied  to  criminal  statutes,  the  operation  of  this  rule 
and  the  exceptions  thereto  are  stated  in  Ijewis'  Suthe.  Stat 
Cons.,  sections  251  and  253,  as  follows:  "Where  a  statute  pre- 
scribes a  new  punishment  for  a  common  law  offense,  it  is  still  a 
common  law  offense,  and  only  the  punishment  is  changed." 
Xoie  here  that  the  old  penalty  is  repealed  by  implication.  "But 
where  a  common  law  offense  is  defined  and  enacted  by  statute, 
which  also  prescribes  the  penalty,  the  common  law  is  repealed 
and  the  ofTense  is  thus  made  a  statutory  offense.  A  change  in 
the  elements  of  the  offense  or  in  the  elements  or  amount  of  the 
penalty  will  destroy  the  identity  of  the  offense  and  effect  a  re- 
peal to  the  extent  of  the  repugnancy,  *  *  *  Where  a  later 
statute  contains  no  reference  to  the  former  statute,  and  de- 
fines an  offense  containing  some  of  the  elements  constituting  the 
offense  defined  in  such  former  statute  and  other  elements,  it  is  a 
new  and  substantive  offense.  The  two  statutes  can  stand  to- 
gether and  there  is  no  repeal.  So  if  the  later  statute  prescribe 
66  w.  v«. 
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a  puEishraent  for  acts  with  only  a  part  of  tlie  ingredients  or  in- 
cidents esBeutial  to  constitute  the  offense  defined  In  a  former 
statute.  But  if  the  same  offense,  defined  hy  name  or  otherwise, 
is  altered  in  degrees  or  incidents,  or  if  a  felony  is  changed  to 
a  misdemeanor,  or  rice  versa,  the  statute  making  such  changes 
has  the  effect  to  repeal  the  former  statute.  *  ♦  *  *  The  re- 
vision of  criminal  law  or  new  legislation  whicli  manifestly  is 
intended  to  furnish  the  only  rule  that  shall  govern  has  the  same 
elTect  as  like  legislation  has  on  other  subjecta.  •  •  •  A  stat- 
ute providing  for  or  defining  an  offense  created  by  a  previous 
statute,  and  providing  a  materially  different  punishment,  re- 
peals the  former  act." 

Sensible  of  the  danger  of  a  misapplication  of  general  princi- 
ples, and  deeming  it  more  satisfactory  to  the  parties  affected  to 
have  the  application,  as  well  as  the  general  principle,  sustained 
by  reference  to  cases  directly  in  point,  we  have  taken  the  trouble 
to  find  them.  In  I'errine  v.  Van  Note,  1  South,  (X,  J.)  14fi, 
the  action  was  for  penalties  founded  upon  a  statute  providing 
that  if  any  person,  without  a  license,  should  sell  by  retail  liquors 
of  any  kind  to  any  other  person  in  a  quantity  less  than  one  quart, 
he  should  forfeit  for  every  cffonse  the  sum  of  ten  dollars,  to  be 
recovered  by  an  action  of  debt  by  any  person  who  might  sue  for 
it.  A  later  act  made  the  offense  indictable  and  fixed  the  fine 
at  any  sum  not  exceeding  twenty  dollars.  Chief  Justice  Kirk- 
patrick  expressed  the  opinion  that  tho  penalty,  allowed  by  the 
first  act,  was  repealed  by  the  second,  although  he  did  not  decide 
the  case  on  that  point.  In  the  later  ease  of  BiickolleiP  v.  .■Icit-- 
erman  3  Halstead  58,  he  did  apply  the  principle.  This  was  an 
act  passed  February  24,  li!>7.  A  later  act,  passed  February  12, 
1814,  imposed  a  different  penalty  in  favor  of  the  state.  It  was 
held  that  no  recovery  could  be  had  nnder  the  former  act.  In 
Gorman  v.  Wammond,  28  Ga.  85,  the  same  conclusion  was 
reached  upon  the  following  state  of  facts:  An  action  of  debt 
was  brought  by  an  individual  for  the  recovery  of  penalties,  al- 
lowed by  an  act  passed  in  1804  for  the  making  of  false  returns 
of  property  for  the  purposes  of  taxation.  The  old  act  inflicted 
a  penalty  of  ten  dollars  for  every  hundred  dollars  of  valuation 
neglected  or  concealed,  one-half  of  which  waa  for  the  nse  of 
the  coupty  and  the  other  half  for  the  use  of  the  informer,  and 
it  was  recoverable  in  any  court  having  cognizance  of  the  same, 
ee  w.  Vb.  . 
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A  later  act  provided  that  id  ench  caee  the  offender  should  I>e 
doubly  tased  for  the  first  year,  trebly  taxed  for  the  second,  and 
so  on,  adding  a  tax  for  each  default  until  the  return  should 
be  made.  It  was  held  that  this  repealed  the  penalty  given  bv 
the  former  act.  Xiclwls  v.  Squires,  5  Pick.  168,  was  a  qui  lam 
action,  founded  upon  a  statute  passed  in  1785,  for  the  auppres- 
sion  of  lotteries.  A  new  statute,  passed  in  1817,  covered  the 
subject  matter  of  the  old  act  and  provided  a  new  penally.  The 
Court  said  :  "By  the  statute  of  1817  the  aelling  of  tickets  in  any 
lottery  not  granted  or  permitted  by  this  commonwealth,  is  pro- 
hibited under  a  new  penalty;  and  where  the  legislature  impose 
a  second  penalty  for  an  ofFense,  whether  smaller  or  larger  than 
the  former  one,  a  party  cannot  be  allowed  to  sue  on  one  or  the 
other  at  his  option.  This  point  of  a  repeal  by  implication  is 
supported  by  authority."  The  Court  then  cited  Bartlett  v. 
King,  12  Mass.  537. 

Anticipating  the  possible  objection  that  this  ease  belongs  to 
the  class  in  which  it  is  held  no  repeal  by  implication  occurs, 
we  have  examined  casee  of  that  kind.  In  these  instances,  there 
is  something  in  the  act.  sliowing  lack  of  intent  to  make  it  cover 
the  entire  subject  matter  of  the  former  statute,  or  intention  to 
make  the  penalty  cumulative  as  a  means  of  procuring  a  more 
perfect  and  rigid  enforcement  of  the  regulation  involved.  Such 
wa*  Dr.  Foster's  Case,  11  Coke  56.  Poster  was  proceeded 
against  by  information  under  a  statute,  imposing  a  forfeiture  of 
twenty  pounds  for  failure  to  repair  to  any  parish  church  or  otlier 
church  or  chapel  or  usual  place  of  common  prayer  or  divine  sur- 
vice.  A  later  statute  inflicted  an  additional  penalty  of  twenty 
pounds  for  every  month,  contained  in  the  indictment  upon  which 
there  should  be  a  conviction,  and  also  for  every  month  of  fail- 
ure after  conviction,  wliich  the  defendant  was  required  to  pay 
into  the  exchequer  without  any  otlicr  indictment.  One  of  his 
contentions  was  that  the  former  act  was  repelled  in  respect  to 
the  penalty  thereof  by  the  Inter  one.  In  deciding  adversely  to 
him,  the  court  observed  that  the  title  of  the  new  act  dcscrilied  it 
as  one  "For  the  speedy  execution  of  certain  branches"  of  the 
former  statute,  naming  it,  and  also,  that,  by  its  terms  and  pro- 
Tiaions,  it  gave  more  speedy  execution.  Stress  was  also  laid 
upon  the  fact  that  the  new  act  did  not  give  the  penalty  to  any 
new  person.     Another  test  was  that  it  referred  to  the  old  act 
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and  conviction  thereunder  and  denounced  additional  penalties  by 
the  month.  There  was  another  reference  to  the  old  act  in  the 
provision  that  the  informer  should  not  have  the  benefit  of  the 
new  unless  he  should  "hereafter  fortune  to  be  convicted"  under 
the  old  act.  In  Mitchell  v,  Duncan,  7  Fla.  13,  the  contention 
of  a  repeal  by  implication  was  rejected  because  it  appeared  that 
the  new  statute  was  cumulative  and  did  not  cover  the  entire 
subject  matter  of  the  old  one.  To  the  same  effect,  see  Caie  v. 
The  State,  3  Sneed  (Tenn.)  120.  The  principle  of  cummulative 
])rovisions  is  well  illustrated  in  Gray  v,  Cookson,  16  East  13. 
The  statute  of  20  Geo.  II  empowered  justices  to  commit  an  ap- 
prentice for  any  misdemeanor  or  ill  behavior  in  his  service  for 
hearing  and  determination  of  the  offense.  A  later  statute  em- 
powered them  to  oblige  an  apprentice,  absenting  himself  from 
service,  to  serve  out,  after  the  expiration  of  the  apprenticeship. 
the  time  of  his  absence  or  mate  satififaction  for  it.  The  Court 
said  the  remedy  given  by  the  section  of  the  statute  was  cumula- 
tive. Rex  v.  Jackson,  1  Cowper  297,  illuBtrates  the  same  prin- 
ciple. There  was  a  number  of  statutes  imposing  punishment 
for  the  making  of  silver  plates  under  the  standard  alloy.  Lord 
Mansfield  said:  "Tha  stat,  12  Geo. *2,  c.  26,  in  the  preamble 
recites  the  statute  of  38  Ed.  1.  2  H.  6.  and  18  Eliz.,  and  two 
other  acts  respecting  country  assay  offices,  and  recites  them  as 
subsisting  laws;  and  that,  notwithstanding  the  aforesaid  acts  of 
parliament,  great  frauds  were  daily  committed  in  the  manufac- 
turing gold  and  silver  wares,  for  want  of  sufficient  power  effect- 
ually to  prevent  the  same;  and  therefore,  section  1,  inflicts  a 
penalty  of  £10  for  every  offense,  recoverable  by  action :  but 
this  act  says  not  one  word  as  to  tlie  repeal  of  any  of  the  former 
laws.  Now  it  is  a  general  rule,  that  subsequent  statutes  which 
add  accumulative  penalties,  do  not  repeal  former  statutes."  It 
is  to  be  observed  here  that  the  act  construed  in  Rex  v.  JacTcton 
recited  the  former  laws  as  still  subsisting,  thus  indicating  in- 
tent not  to  repeal  them.  In  Jennings  v.  Commomcealih.  17 
Pick.  80,  a  stfltule  having  for  its  expressed  object  the  prevention 
of  poverty  as  well  as  lewdness,  and  providing  fnr  conviction  and 
confinement  in  the  work  house  of  persons  guilty  of  the  offense, 
and  inhibiting  such  persons  from  thereafter  keeping  boarders 
without  the  license  of  the  overseers,  was  held  not  to  have  re-  . 
pealed  the  common  law  making  it  an  offense  to  keep  a  house  of 
66  w.  Tb. 
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ill  fame  for  Incre.  Chief  Justice  Shaw,  difitinguishing  the  case 
from  others,  said. "The  object  and  purpose  of  the  statute  seems 
to  be  different.  Id  some  respects,  from  that  of  the  common  law, 
and  made  alio  intuitu.  The  provision  is  not  only  found  in  a 
statute  made  for  the  general  purpose  of  relieving  the  poor  and 
preTcnting  pauperism,  but  the  enactment  in  question  is  intro- 
duced by  a  preamble,  setting  forth  the  purpose,  to  prevent  pov- 
erty as  well  as  lewdness,  and  tiien  goes  on  to  provide  a  summary 
mode  of  breaking  up  houses  of  prostitution.  The  kec-pcr  is 
to  be  ordered  for  a  short  period  to  the  house  of  correction,  and 
forever  disabled  from  keeping  lodgers  or  boarders,  without  a  spe- 
cial license.  If  the  purpose  is  punishment,  it  is  not  the  sole,  and 
perhaps  it  may  be  reasonably  inferred,  not  the  leading  purpose," 
He  therefore  r^arded  the  punishment  as  cumulative.  Simi- 
larly, in  Hastings  v.  Aiken,  1  Gray  163,  a  statute  imposing  a 
penalty  on  the  owner  or  keeper  of  any  livery  stable  erected  and 
used  in  Boston  within  one  hundred  and  seventy  feet  of  a  church, 
was  held  not  to  have  been  repealed  by  another  statute  imposing 
a  penalty  of  fifty  dollars  a  month  on  any  person  for  using  or 
keeping  any  building  in  any  marine  town  for  the  business  of  a 
sail-maker  or  rigger,  or  keeper  of  a  livery  stable,  except  in  such 
parts  of  the  town  as  the  selectmen  thereof  should  direct.  The 
later  statute  was  a  re-enactment  of  an  older  one  in  date  than 
the  former,  and  the  Court  held  that  the  former  was  ancillary  to 
the  other  and  not  inconsistent  therewith.  This  conclusion  might 
have  l)een  reached  upon  the  theory  that  the  latter  was  a  special 
law  not  repealed  or  affected  by  the  general  statute. 

As  the  repealed  section  of  the  Act  of  18T2-~3  now  appears 
in  the  Code,  thirty  years  after  the  date  of  the  repeal  thereof, 
it  may  be  suggested  that  this  negatives  the  conclusion  stated 
in  the  opinion.  In  answer  to  this  possible  suggestion,  it  suffices 
to  say  none  of  the  codes  of  the  state,  except  that  of  IfifiR,  con- 
stitute revisions  or  re-enactments.  They  are  mere  re-publica- 
^tions,  as  will  be  wen  by  reference  to  the  several  joint  resiilu- 
tiona  authorizing  fheni,  and  acts,  appropriating  money  to  pay 
for  them.  The  Code  of  1868  was  a  re-enactment.  It  is  prirodod 
by  an  act  in  legislative  form  and  ends  with  section  IGfi,  declaring 
that  the  provisions  of  the  preceding  chapter  should  be  in  force 
upon  and  after  the  first  day  of  April,  186!>.  That  chapter  is 
found  in  all  the  later  codes.  Hence,  it  is  clear  that  all  tliese 
«e  w.  vb. 
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later  codes  arc  mere  compilations,  made  by  private  persons  and 
published  for  public  convenience  at  the  expense  of  the  state.  It 
is  utterly  impossible  that  a  repealed  statute  could  be  revived  or 
re-enacted  into  law  by  such  action.  Therefore,  all  the  pro\-isions 
of  tlie  later  codes,  except  such  as  appear  in  that  of  1868,  roust 
be  construed  and  dealt  with  just  as  if  they  had  never  been  pub- 
lished in  a  single  volume. 

In  view  of  these  principles,  we  are  clearly  of  the  opinion  that 
the  declaration  shows  no  right  of  recovery,  and  that  the  de- 
demurrer  should  have  been  sustained.  We  therefore  reverse  the 
judgment,  set  aside  the  verdict  and  sustain  the  demurrer  to  the 
declaration;  and,  seeing  that  no  cause  of  action,  within  the 
jurisdiction  of  the  circuit  court,  can  be  predicated  on  the  facts, 
stated  in  the  declaration,  since  the  overcharges,  complained  of, 
amount  in  the  aggregate  to  only  a  few  cents,  we  dismiss  the 
action  with  costs  and  damages  according  to  law,  all  of  which 
will  be  ccrtiiied  to  the  circuit  court  of  Wetzel  county, 

Braxnok,  Jl'doe  : 

I  do  not  dissent,  but  I  have  serious  doubt  whether  the  law  of 
18;9-3  is  repealed. 

Reversed  and  Judgment  for  Defendant. 


CHARLESTON. 

Peewett  v.  The  Citizen's  XATtosAL  Bank  of  Parkersblhg. 
Subniitt<>d  February  3,  1909.     Decided  November  9,  1909. 

1.  Biij.s  AM>  Notes — Action* — FraxUt  as  Defenae, 

Fraud  In  tlie  procurement  of  an  accommodation  endorsement 
of  a  negotiable  promissory  note,  alleged  to  have  been  per- 
petrated by  (be  holder  thereof,  mar  be  proved  as  matter  of 
-defense  In  an  action  at  law,  lastltuted  by  him  on  the  note. 
<p.  ISC). 

2.  FRAVO—Jurisdirlion. 

In  respect  to  redress  of  an  Injury,  predicated  on  such  a 
fraud,  courts  of  law  and  courts  of  equity  have  concurrent 
Jurisdiction,     (p.  187). 

3.  Co^BTS— Concurrent  and  Legal  Jurisdiction — Trarufer  from  one 

Court  to  AnoUier. 

In  cases  of  concurrent  Jurisdiction,  the  maxim,  Qui  prior  e*t 
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tempore,  potior  eit  fare,  applloB,  and  that  coart  whou  Inris- 
dlctloD  first  attaches  will  retain  cognizance  of  the  cause,  un- 
less it  be  the  law  court  and  ground  for  removal  Into  a  court 
of  equity  Is  set  up  and  sustained,     (p.  1ST). 

4.     Tkiai. — Trarufer  front  Law  to  Bguity. 

lliouEh  necessity  for  dlscoTenr  conaUtutea  good  ground  for 
remoTing  a  cause  from  a  l^»l  to  an  equltr  forum,  the  bill 
mnst  show  the  evidence  required  cannot  be  obtained,  under  the 
common  law  rules,  otherwise  than  bjr  discovery  In  equity,  and 
Is  indlspenslble  to  the  protection  or  relief  of  the  plaintiff.  <p. 
187). 

6.     DiscovEBY — Orounds  of  Remedj/^InilUpentable  Evidence. 

Matter,  constituting  only  ground  for  inference  of  motive  for 
making  alleged  false  representations,  relied  upon  for  relief, 
though  relevant  and  material.  Is  not  deemed  Indispensable  evi- 
dence, vltbln  the  rule,  prescribing  the  requisites  of  a  bill  for 
discovery  and  relief,  because  remote  and  Indirect  in  Its  bearing 
upon  the  cause  of  action  or  matter  of  defense,     (p.  187). 

6.     Kquitt — Jvriidiction — Adegvacy  of  Legal  Remedy. 

Allegations  of  a  bill,  seeking  relief  In  equity,  which  really 
amount  to  nothing  more  than  pretexts  for  the  exercise  of  Juris- 
diction, are  disregarded,     (p.  190). 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  C.  W.  Prewett  a^aiost  the  Citizens'  National  Bank  of 
Parkersbnrg  and  others.  Decree  for  defendants  and  complain- 
ant appeals. 

Affirmed  and  Remanded. 

Merrick  £  Smithy  for  appellant. 

L.  jV.  Taveniter^  for  appellees. 

FOFFEXBABGEB,  JuME: 

Alleging  fraud  in  the  procurement  of  his  signature,  C  W. 
Prewett,  an  accommodation  endorser  of  a  note  for  flic  Biim  of 
?;i,000.00,  executed  by  O.  8,  Hawkins,  and  negotiable  and  pnv- 
able  at  The  Citizens  National  Bank  of  Parkersburg,  obtained 
an  injunction,  inhibiting  and  restraining  said  bank,  the  holder 
of  the  note,  from  proceeding  to  take  judgment  for  the  same,  by 
motion,  after  notice,  in  the  circuit  court  of  Wood  county.  The 
bank  and  C.  H,  Shattuck,  its  president,  against  wliom  tlie  alle- 
gations of  fraud  were  made,  answered  the  bill,  denying  all  tlie 
facts  set  up  in  it,  as  grounds  of  relief,  and,  on  the  hearing  of 
the  motion  of  the  bank  to  dissolve  the  injunction,  numerous  affi- 
m  w.  Va. 
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davite,  directly  conflicting  and  contradictory  as  to  the  charges  of 
fraud  were  filed,  and  the  motion  was  Bustained  and  a  demur- 
rer to  the  bill  overruled  and  the  cause  retained  for  further  pro- 
ceedings. An  additional  ground  of  relief  set  up  in  the  bill  is 
discovery,  it  being  charged,  by  way  of  suggestion  of  motive  for 
the  perpetration  of  the  alleged  fraud,  that  the  bank,  at  the  time 
of  the  execution  of  the  note,  held  two  other  notes  of  Hawkins', 
one  of  which  was  past  due,  and  both  of  which  were  paid  out  of 
the  proceeds  of  the  $3,000.00  note.  This  charge  having  been 
made,  a  prayer  for  discovery  was  inserted  in  the  bill.  At  the 
time  of  the  execution  of  the  note,  a  deed  of  trust  was  executed 
by  Hawkins  and  left  at  the  bank,  by  which  certain  real  estate 
at  Bedford  City,  Virginia,  was  conveyed  to  W.  P.  Flaherty,  the 
cashier  of  the  bank,  as  trustee,  to  indemnify  Prewett  as  endorser 
on  that  note  and  all  notes  that  might  thereafter  be  endorsed  by 
him  in  renewal  of  the  same.  This  deed  of  trust  was  not  recorded 
until  about  six  months  after  the  date  thereof,  and,  although  no 
real  injury  resulted  from  this,  since  the  property  was  already 
encumbered  to  an  extent  considerably  in  excess  of  its  value,  this 
fact  is  relied  upon  in  the  bill  as  ground  of  relief.  The  misrep- 
resentations, set  up  in  the  bill  as  having  been  made  to  secure  the 
endorsement  of  Prewett,  related  to  this  property,  it  Wing 
charged  that  Hawkins,  having  applied  for  the  endorsement,  re- 
ferred Prewett  to  Shattuck,  president  of  the  bank,  for  infor- 
mation as  to  the  arrangements  made  for  his  protection,  and  that 
Shattuck  exhibited  to  him  a  paper  which  he  called  a  deed  of  trust 
on  the  Bedford  City  property,  and  told  him  the  property  was 
worth  $7,500.00  and  was  ample  security,  and.  therefore,  he  could 
safely  endorse  the  note.  These  representations,  if  made,  were 
absolutely  false,  since  the  property  proved  to  be  worth  not  more 
than  $5,000.00  and  was,  at  the  time,  encumbered  by  purchase 
money  and  judgment  lieng,  amounting  to  over  $7,000.00.  Be- 
tween the  date  of  the  execution  of  the  deed  of  trust  and  the 
recordation  thereof,  a  purchase  money  note  for  $1,300.00  was 
paid,  whereby  the  property  was  relieved  to  that  extent,  but  two 
judgments,  amounting  to  more  than  $500.00,  were  acquired  and 
made  liens  thereon,  within  the  same  period. 

Assuming,  for  the  purposes  of  this  case,  the  sufficiency  of  the 

defense  to  the  note  set  up  in  the  hill,  fraud  in  the  procurement 

thereof,  a  vital  inquiry  is,  whether  the  bill  can  be  maintained 
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under  the  ctrcumstaQceB.  This  defense  can  be  made  in  the  ac- 
tion at  law  as  well  as  in  equity,  and,  for  the  right  to  make  such 
defense  at  law,  it  ia  not  neceaeary  to  rely  upon  the  statutory 
provisions  found  in  sections  5  and  6  of  chapter  126  of  the  Code. 
The  purpose  of  that  statute  was  to  broaden  the  jurisdiction  at 
law,  not  to  restrict  or  cut  it  down.  Sterling  Organ  Co.  v.  House, 
25  W.  Va,  88,  and,  prior  to  the  enactment  thereof,  fraud  in  the 
procurement  of  a  note  or  other  contract,  could  be  given  in  evi- 
dence under  the  general  issue,  in  assumpsit  or  debt,  or  the  plea 
of  non  est  factum.  Davis  v.  Baxter.  2  Patt.  &  H.  133;  Todd 
\*Summers,  2  Grat.  168;  4  Min.  Ine.  (Part  I)  770-74;  Insur- 
ance Co.  V.  Buck  &  Newsom,  88  Va.  517 ;  Hogg's  PI.  &  Forma 
177,  188;  Haden  v.  Garden,  7  Leigh  157.  In  all  such  cases 
courts  of  law  and  courts  of  equity  have  concurrent  jurisdiction. 
B.  <£■  0.  R.  E.  Co.  y.  Lafferty,  3  W.  Va.  104.  In  this  case. 
Judge  Bbown  said:  "The  reason  for  investigating  the  fraud 
before  a  jury,  is  as  strong  as  before  the  chancellor,  and  the 
former  is  no  less  competent  than  the  latter  to  determine  it.  It 
aavee  circuity  of  action,  avoids  delay,  and  lessens  the  expense, 
and  whether  in  one  forum  or  the  other  the  evidence  to  sustain 
the  charge  of  actual,  not  constructive,  fraud,  must  be  the  same, 
in  substance  and  effect."  See  also  Crislip  v.  Cain,  19  W.  Va. 
438 ;  Keilij  v.  Riley,  ZZ  W.  Va.  247 ;  Poore  V.  Price,  5  Leigh  52 ; 
Johnson  V.  Handley,  5  Munf.  319 ;  White  v.  Jones,  4  Call  253. 
When  a  case  of  concurrent  jurisdiction  is  pending  in  one  of  the 
courts,  competent  to  try  and  determine  it,  the  jurisdiction  of  that 
court  will  prevail,  and  the  case  cannot  be  removed  to  the  other 
upon  the  sole  ground  that  it  also  has  jurisdiction.  Hnge  v. 
Trust  Co.,  103  Va.  1 ;  Bnmer  &  McCoach  v.  Miller,  59  W.  Va. 
36,  42-43 ;  EUis  v.  Amich,  53  W.  Va.  481 ;  State  v.  Fredlocli,  52 
W.  Va.  232;  Grand  Chute  v.  Winiegar,  15  Wall  373;  Insurance 
Co.  V.  Bailey,  13  Wall.  616.  As  the  action  on  the  note  had  al- 
ready been  instituted  on  the  law  side  of  the  court,  when  this  bill 
was  filed,  the  defendant  was  bound  to  make  his  defense  there. 
unless  he  could  show  inability  on  his  part  to  do  so,  because  of 
some  equity  in  his  favor,  of  which  the  law  court  could  not  take 
c<^T)i2ance.  He  could  not  invoke  the  aid  of  a  court  of  equity 
merely  because,  ordinarily,  that  court  would  have  taken  juris- 
diction, in  the  first  instance,  of  the  case  made  by  his  allega- 
tions of  fraud.     In  order  to  remove  the  case  from  the  law  side  to 
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the  equity  eide  of  the  court,  it  was  incumbeBt  upon  him  to  es- 
tablieh  some  other  grounds  of  equity  jurisdiction,  a  case  beyond 
the  reach  of  the  remedial  processes  of  the  law  court  He  at- 
tempted to  do  this  by  asserting  his  right  to  have  discovery  as  vrell 
as  relief,  and  the  injury,  resulting  from  negligence  or  miscon- 
duct in  respect  to  the  recordation  of  the  deed  of  trust. 

If  his  bill  had  prayed  only  discovery  in  aid  of  his  defense 
in  the  action  at  law,  the  rule  by  which  to  test  the  sufficiency 
of  the  allegations  thereof  is  very  liberal  and  we  might  well 
sustain  it;  but  he  prayed  both  relief  and  discovery.  In  order 
to  sustain  such  a  bill,  he  must  comply  with  strict  and  rifid 
requirements.  He  must  show  that  the  evidence  he  seeks  to 
obtain  by  hia  discorery  is  not  only  relevant,  material  and  bene- 
ficial, but  also  absolutely  indispensable  to  hia  defense  and  im- 
possible of  acquisition  in  Sny  other  way.  Thompson  v.  Whit- 
taker  Iron  Works,  41  W.  Va.  574,  580 ;  Dvdley  v.  NiswaTider  & 
Co.  65  W.  Va.  461  (64  S.  E.  745);  Armstrong  v.  mmtons, 
1  Rob.  (Va.)  323;  Hogg's  Eq.  Pro.,  section  164.  The  reason 
for  this  distinction  is  that,  in  the  case  of  a  bill  for  discovery 
only,  the  object  is  merely  to  obtain  evidence  for  iise  in  the 
trial  of  the  action  at  law,  while,  in  a  bill  for  both  discovery 
and  relief,  tlie  purpose  is  much  broader,  the  objects  being  to 
elicit  evidence  and  also  to  transfer  the  case  from  the  legal  to 
the  equitable  forum.  It  is  so  well  marked  and  defined  by  the 
decisions  that  no  furtlier  discussion  of  it  is  necessary.  It 
remains  only  to  examine  the  allegations  of  this  bill  in  the  light 
of  the  principles  stated.  There  is  no  pretense  of  any  diflSculty, 
in  respect  to  proof  of  the  alleged  fraudulent  representations. 
These  are  confessedly  within  the  knowledge  of  tlie  plaintiff 
himself.  He  can  testify  to  them  and  also  to  corroborative 
circumstances,  and,  should  the  defendant  decline  to  testify,  this 
evidence  will  necessarily  prevail  and  establish  his  case.  The 
inconvenience  and  difficulty  respecting  the  acquisition  of  evi- 
dence, aa  shown  by  the  bill,  pertain  to  matters  relevant  and 
material,  it  must  be  admitted,  but  somewhat  remote  end  not 
indispensable, — circumstances  relied  upon  as  establishing  ground 
for  an  inference  of  motive  for  the  making  of  false  representa- 
tations.  This  evidence  would  subserve  only  the  purpose  of 
strengthening  or  aiding  other  evidence,  going  to  the  direct  issue 
between  the  parties,  and  coining  from  other  sources.     It  is  not 
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absolutely  necesearj  to  full,  complete  and  adequate  defense  in 
the  law  court.  Nor  does  he  bring  liis  case  within  another  re- 
quisite of  the  Btrict  rule  above  referred  to.  He  must  sliow 
that  he  cannot  prove  the  facts  by  any  witness  other  than  tlie 
defendant.  The  court  judicially  knows  that  banks  have  em- 
ployes, such  as  clerks,  tellers  and  qthers,  who  ordinarily  are 
not  stockholders  nor  interested  otherwise  than  as  employes,  and 
who  have  access  to  the  books  and  records  and  can  therefore 
testify  to  their  contents.  We  may  well  presume  that  this  bank 
has  such  employes,  and  it  was  incumbent  upon  tlie  plaintiff  to 
shut  out  this  presumption  by  alleging  in  his  bill  that  there  wan 
no  disinterested  person,  having  knowledge  of  the  facts,  by  whom 
he  could  prove  them  under  the  rules  of  the  common  law,  re- 
specting the  competency  of  witnesses.  To  remove  the  case  from 
the  legal  forum,  he  must  make  a  conclusive  case  of  necessity 
on  the  face  of  his  bill,  in  obedience  to  \\ie  strict  rule  of  plead- 
ing, applicable  in  attachments  and  cases  of  fraud.  Allegations 
that  certain  facta  are  known  to  tlie  defendant  and  ought  to  be 
disclosed  by  hivn  are  not  sufficient  to  give  a  court  of  equity 
jurisdiction  for  relief  on  the  ground  of  discovery.  In  Van  Dorii 
V.  /ycWs  Couniy  Couri,  38  \V.  Va.  267,  a  bill  seeking  relict 
on  the  ground  of  necessity  for  discovori'  was  dismissed  because 
it  appeared  that  there  was  no  difficulty  in  procuring  the  evi- 
dence without  a  bill  of  discovery.  In  such  cases,  the  plaintilT 
must  allege  that  he  has  no  means  of  proving  the  facts  by  the 
testimony  of  witnesses  or  by  any  other  kind  of  evidence  used 
in  courts  of  law,  that  the  only  mode  of  establishing  them  is  by 
compelling  the  defendant  to  make  disclosure,  and,  therefore, 
that  a  discovery  by  suit  in  equity  is  indispensable.  1  Pom. 
Eq.  Jur.  (3rd  Ed.)  section  229;  Laiireij  v.  Randlett,  13  Atl. 
Rep.  686. 

The  complaint,  founded  upon  failure  to  have  the  deed  of 
trust  recorded,  is  accompanied  by  the  admission  that  no 
injury  resulted  from  it.  The  property  was  encumbered  to 
the  extent  of  over  $7,000.00.  The  bill  alleges  that  the  liens 
on  the  property,  before  the  date  of  the  deed  of  trust,  amounted 
to  $7,364.13;  that  $1,300.00  of  this  was  paid  off,  which  would 
reduce  it  to  $6,064,13;  that  afterwards  two  additional  judg- 
ments increased  it  by  about  $500.00.  which  would  make  it 
about  $6,564.13 ;  and  that  the  property  sold  for  $5,600.00  and 
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produced,  exclusive  of  cost,  about  $5,200.00,  It  is  plain,  there- 
fore, that,  if  the  deed  of  trust  had  been  recorded  on  the  date 
of  its  execution,  the  property  did  not  bring  enough  to  pay 
all  the  prior  liens,  after  having  been  reduced  to  the  extent  of 
$1,300.00.  If  injury  of  this  kind  would  call  for  interposition 
on  the  part  of  a  court  of , equity,  a  question  we  do  not  decide, 
the  bill  does  not  make  out  a  case  of  such  injury.  Hence,  we  are 
clearly  of  the  opinion  that  these  charges  are  mere  pretexts 
for  equity  jurisdiction,  which  the  courts  always  discountenance 
and  reject.  Thomjison  v.  WhittaX:er  Iron  Works,  41  W.  Va. 
581 :  Van  Dom  V.  Leans  County  Court,  38  W.  Va.  267;  Latdlty 
V.  Laidley,  25  W.  Va.  535;  Suit  v.  Hochstetter,  63  W.  Va.  317. 
It  follows  from  the  principles  and  conclusions  above  stated 
that  the  injunction  was  properly  dissolved,  and  that,  unles.* 
the  appellant  can  cure  the  defects  in  his  hill  by  amendmeot, 
the  demurrer  should  be  sustained  and  the  bill  dismissed.  There- 
fore, the  decree  complained  of  will  be  affirmed,  with  costs  and 
damages  to  the  appellees,  and  the  cause  remanded. 

Affirmed  and  Renumded. 


CHARLESTON. 

Smith  v.  Wahd. 
Submitted  January  19,  1909.     I>ecided  November  9,  1909. 

Vb.idob  and  PnacnASBB — Vendor't  Lien — Abatement. 

EtiuHj  will  not  enforce  &  lien  for  purcbaae  money  reserved 
on  land  In  a  deed  of  eeneral  warrantr  when  a  part  of  the  land 
had  been  before  sold  by  the  grantor  to  other  persona  wlions 
right  Is  superior  to  that  of  the  grantee  In  the  deed,  wlthoat 
abatement  from  the  purchase  money  of  the  value  of  the  land 
so  loet  to  the  grantee  in  such  deed.  (p.  192). 
Sahk — Abatement  from  Furchfue  Money — Uearure. 

When  abatement  from  purchase  money  la  decreed  a  grmntee 
of  land  under  a  general  warranty  deed  for  losa  ot  pArt  of  the 
land  within  Its  bounds  by  Guperfor  adverse  title,  the  measure 
of  abatement  or  compensation  Is  not  the  average  value  of  the 
land  lost  as  compared  with  the  balance  of  the  land,  but  the 
relative  value,  that  Is,  the  value  of  the  particular  land  lost, 
at  the  date  of  the  deed.  (p.  193). 
'ee  w.  v«. 
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3.  Saue— Porftol  Failure  of  Title — Knowledge  by  Onmtee  of  Su- 

perior Title. 

Knowledge  by  a  grantee  by  general  warranty  deed  of  supe- 
rior claim  to  p&rt  of  the  land  conveyed  to  him,  will  not  debar 
him  from  compensatfon  for  the  particular  land  loBt  to  him 
from  Buch  superior  righL     (p.  194). 

4.  Same — Abatement  from  Purchtue  Jfoitey — Litaitation  of  Laohe*. 

Tbe  statute  of  limitation  or  lacbea  will  not  prevent  a  pur- 
chaser of  land  under  general  warrant}'  from  abatement  of  pur- 
chase monei'  set  unpaid  for  a  part  of  tbe  land  lost  to  bim  from 
superior  adverse  right,     (p.  197). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  Carrie  Shuttleaworth  Smith  agaiDat  Taylor  Ward 
and  others.  From  tbe  decree,  complainant  and  defendant 
Harmer  appeal. 

Affirmed. 

Uaymond  Maxwell  and  Samuel   V.   Woods,  for  appellants. 

Fred  0.  Blue,  for  appellee  Taylor  Ward. 

Brasxon,  Judge: 

By  deed  Arthur  W.  Martin  conveyed  to  Taylor  Ward  a 
tract  of  land  in  Barbour  county  containing  436  acres.  The 
consideration  was  $20,000,  part  cash,  the  balance  in  defer- 
red instalimentB.  Among  these  deferred  inatallmentB  was  one 
of  $1,000  payable  11th  October,  1898,  for  which  Ward  made 
his  note  to  Martin.  Martin  by  his  will  left  a  legacy  to  Car- 
rie Shnttleswortli,  and  in  part  payment  of  it  Edwin  Max- 
well as  executor  of  Martin  assigned  the  note  to  Carrie  Shut- 
tleaworth, Later  Carrie  Shuttleaworth  Smith,  formerly  Carrie 
Shut  ties  worth,  brought  a  chancery  suit  to  enforce  said  note 
against  the  land  under  the  lien  reserved  for  deferred  pur- 
chase mon^  in  said  deed  from  Martin  to  Ward.  Ward  filed 
an  answer  setting  up  that  the  deed  by  which  Martin  had  con- 
veyed the  land  to  him  contained  a  covenant  of  general  war- 
rant}', and  that  it  conveyed  the  land  by  specific  metes  and 
bounds,  and  that  within  those  bounds  were  contained  cer- 
tain lota,  having  houses  upon  some  of  them,  which  Martin 
had  sold  to  persons  before  he  conveyed  the  land  to  Ward,  and 
that  such  persons  were  in  possession  actual  of  them  when  Mar- 
tin conveyed  to  Ward,  and  that  the  value  of  those  lota  and 
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houses  exceeded  the  amount  of  the  note  sued  for  by  lire. 
Smith.  The  result  of  the  suit  was  a  decree  dismissing  the 
bill  of  Mrs.  Smith,  and  discharging  Ward  from  the  $1,000 
note. 

It  is  not  controverted  that  the  owners  of  the  lots  lying  with- 
in the  boundary  given  in  the  deed  from  Martin  to  Ward 
have  right  paramount  to  Ward  under  said  deed,  or  that  Ward 
never  got  possession  of  them,  or  that  their  value  exceeded  the 
note,  or  that  they  lie  within  said  deed's  houndarj'.  Under 
the  law  the  case  is  plainly  for  the  defendant.  Counsel  for 
Mrs.  Smith  argue  law  of  sale  in  gross  and  average  value  as 
if  the  case  involved  abatement  of  purchase  money  for  de- 
ficiency in  quantity.  Those  matters  are  not  involved.  The 
case  is  one  of  loss  of  a  part  of  the  land  within  the  boundary 
of  the  tract,  lost  to  the  purchaser  by  reason  of  superior  rights 
arising  from  the  vendor's  prior  sale,  breaking  the  general  war- 
ranty of  his  deed  guaranteeing  good  title.  It  is  not  the  case 
where  the  purchaser  gets  all  his  boundary,  but  loses  in  quanti- 
ty; but  it  is  the  case  where  he  loses  by  superior  adverse  right 
a  part  of  the  lands  assured  to  him.  Are  we  at  this  day  required 
to  cite  much  authority  for  the  worn  proposition  that  one  not 
getting  a  portion  of  the  land  warranted  shall  not  be 
compelled  to  pay  out  purchase  money  yet  in  his  hands? 
Ileavener  v.  Morgan,  30  W.  Va.  335;  McClavgherty  v.  Croft, 
43  Id.  270;  Clark  v,  Bardgrove,  7  Qrat.  399.  Butcher  v. 
Peterson,  2C  W.  Va.,  p.  452,  states  the  law  thus:  "If  the 
vendor  has  warranted  the  title,  and  the  portion  lost  is  much 
or  little,  the  vendee  may  elect  to  hold  so  much  of  the  land 
as  ho  can  and  compel  the  vendor  to  abate  the  purclia^  money, 
if  unpaid,  or,  if  paid,  to  make  compensation  for  tlic  land  so 
lost  by  reason  of  the  want  of  title  or  right  in  hia  vendor. 
Att'y.  Gen.  v.  Daij,  1  Ves.  218;  EoffeHy  v.  .Shallcross.  4 
Madd.  227;  Beverhj  v  Lamon,  3  Munf.  317."  And  cases  cited 
in  Worthinglon  v.  Staunton,  16  W.  Va.,  p.  242,  show  that  it 
makes  no  difference  whether  the  purchaser  claims  under  an 
executory  contract  or  a  doed  conveying  legal  title.  Equity 
will  enjoin  a  judgment  for  purchase  money  against  one  claim- 
ing under  a  deed  of  general  warranty  even  where  title  is  in 
suit  or  in  threat  of  suit,  ^'ahnslet/  v.  Sfalnaleer,  24  W.  Va. 
214.     ITerc  the  land  has  been  loBt. 
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On  what  baeie  shall  Ward  be  compensated  for  loet  land? 
Cotmsel  for  Mrs,  Smith  say  on  the  basis  of  averag&  Talae. 
That  would  be  bo,  it  it  were  a  question  of  deficiency  in  quan- 
tity; but  not  BO  where  there  ia  losa  of  specific  land.  There  the 
basis  is  the  relative  value.  Hc^s  Eq.  Piinciples  23 ;  Buicher 
V.  Peterson.  26  W.  Va.  447  Clark  v.  Hardgrove,  t  Grat.  399. 
That  part  lost  may  be  specially  valuable  over  the  balance;  it 
may  contain  a  building,  a  fine  spring,  a  stream,  meadow  or 
other  thing  giving  it  greater  or  special  value.  Rawle  on  Cove- 
nants for  Title,  sec.  187.  So  there  can  be  no  complaint  of 
the  decree  on  this  score. 

Another  point  made  against  the  decree  is,  that  when  Ward 
purchased  he  knew  of  the  ownership  of  the  lots  by  recordation 
of  deeds  made  by  Martin  to  their  purchasers,  by  their  possession, 
and  otherwise,  and  that  in  fact  he  gets  all  the  land  which  he 
expected  to  get.  Here  we  are  cited  to  many  authorities.  Cole 
V.  Withera.  33  Grat.  186,  and  others,  holding  that  a  pur- 
chaser must  examine  records,  take  notice  of  the  rights  of 
those  in  possession,  and  will  be  affected  with  notice  of  what 
inquiry  would  have  disclosed.  Why  are  we  called  on  to  in- 
vestigate these  authorities,  when  so  plainly  they  do  not  apply? 
They  apply  between  competing  purchasers  from  the  same  ven- 
dor or  to  purchasers  of  land  nnder  incumbrances,  or  to  one 
pnrchaaing  when  a  former  purchaser  from  the  same  vendor  is 
in  possession.  But  what  have  they  to  do  as  to  the  rights  of 
a  purchaser  against  hia  vendor  under  a  warranty  ?  This  is  not 
a  contest  between  Ward  and  those  lot  owners.  The  vendor 
has  warranty  against  such  other  claims.  The  warranty  has 
dispensed  with  inquiry.  This  Court  said  in  Butcher  v.  Peter- 
son, 26  W,  Va.  450,  "It  is  immaterial  that  the  vendee  had 
knowledge  of  aH  the  facts  in  relation  to  the  title,  and  that  he 
accepted  the  conveyance  or  made  the  purchase,  believing  that 
eaid  facts  did  not  impair  the  title.  When  a  purchaser  has 
notice  of  a  defect  or  incumbrance  and  requires  from  the  ven- 
dor a  warranty,  tiie  presumption  of  the  law  is  th^  the  cove- 
nant was  expressly  taken  against  such  known  defects  or  in- 
eumbrancea.  Bavle  on  Cov.  Title  566;  Jachson  v.  Lizen,  3 
Leigh  161.  If  the  purchaser  had  failed  to  contract  for  an 
express  warranty,  then  this  doctrine  might  apply;  but  to  con- 
tend  in  the   face  of  the  positive   covenant   of  Jackson   that 
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Fetei-Bon  should  be  denied  because  be  had  knowledge  of  facts 
which  in  law  destroy  the  title  to  a  part  of  the  land  pur- 
chased, would  be  to  deprive  him  of  the  benefit  of  hia  war- 
ranty. The  covenant  of  general  warranty,  unless  qualified  by 
the  contract,  in  terms  ifl  a  protection  against  defects  of  title 
whether  they  result  from  mistakee  of  law  or  mistakes  of 
facts."  See  Eawie  123,  Aa  to  this  feature  of  the  case  we 
are  cited  to  Stafford  v.  White,  6  Grat.  93,  holding  that  where 
the  parties  did  not  know  that  land  across  a  creek  was  in  the 
bounds,  and  the  purchaser  got  all  the  land  which  he  expected 
to  get  or  thought  he  was  getting,  though  that  part  of  the  tract 
over  the  creek  waa  held  by  superior  right,  there  could  be  no 
abatement  of  purchase  money.  The  court  said  that  it  fully 
appeared  that  the  parties  at  the  time  of  sale  supposed  that 
the  land  went  only  to  the  creek,  and  did  not  know  that  the 
lines  called  for  included  any  land  over  the  creek.  It  said 
that  for  the  land  sold,  "supposed  by  the  parties  to  be  on  the 
north-east  side  of  the  creek  the  appellee  agreed  to  pay  an 
aggregate  sum".  Here  was  a  mutual  mistake,  and  the  evi- 
dence showed  it.  Abatement  was  properly  given  in  that  case. 
Ours  is  a  different  case.  The  evidence  does  not  prove  any 
understanding  that  the  lots  were  not  included,  or  that  there 
was  a  mutual  mistake. 

I  thought  that  the  above  quotation  from  Judge  SNynEB  was 
ample  to  establish  the  proposition  that  where  a  general  warranty 
is  made,  knowledge  of  defect  of  title  does  not  preclude  the 
grantee  from  the  benefit  of  the  warranty;  but  some  question 
about  it  having  been  suggested,  I  will  cite  further  autbority. 
"Covenanta  protect  the  grantee  against  every  adverse  right,  in- 
tent or  dominion  whether  he  had  notice  of  such  adverse  in- 
terest or  not."  Huyck  v.  Andrews,  (N".  Y.)  10  Am.  SL  R. 
432,  citing  on  page  43?  many  cases  stating  that  it  makes  no 
difference  that  the  grantee  had  notice.  2  Greenleaf  on  Evi- 
dence, sec  242,  says :  "A  public  highway  over  the  land,  a  claim 
of  dower,  a  private  right  of  way,  a  lien  by  judgment  or 
mortgage,  or  any  outstanding,  elder  or  better  title  is  an  en- 
cumbrance, the  existence  of  which  is  a  breach  of  this  covenant. 
In  these  and  like  caws  it  i.^  the  existence  of  the  encum- 
brance which  constitutes  the  right  of  action,  irrespective  of 
any  knowledge  on  the  part  of  the  grantee."  11  Cyc.  1066,  is 
66  w.  vb. 
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full  authority  for  the  jH-opoaitioD.  So  is  Devlin  on  Deeds,  eec. 
897.  So  ifl  Jackson  v.  Ugan,  3  Leigh  196,  201.  Warranty 
binds  even  if  the  party  knew  of  bad  title.  Beech  v.  Miller,  61 
III.  207  (2  Am.  Hep.  290).  Bawle  on  Covenants  for  Title, 
5G6,  ea^-s  that  ench  ib  the  rule;  hut  he  says  that  the  purchaser 
cannot  withhold  the  purchase  money,  hut  must  pay  and  then 
tnm  round  and  sue  on  his  covenant.  Such  is  the  English  law, 
such  perhaps  in  many  of  our  states;  but  that  is  not  law  in  the 
Virginias,  because  our  cases  say  that  the  Virginia  law  differs 
materially  in  this  respect.  Our  law  is  that  the  purchaser  can 
enjoin  a  judgment  for  purchase  money  for  bad  title,  or  if 
sued  in  equity  to  enforce  the  Hen,  equity  will  relieve  him  from 
payment  of  the  purchase  money  on  account  of  defect  of  title. 
The  cases  expressly  eay  that  our  law  is  different.  Walmsley  v. 
b'talnaker,  24  TV".  Va.  214;  Ileavener  v.  M&rgan.  30  Id.  335; 
McClaugheriy  v.  Croft,  43  Id.  372.  In  those  cases  are  cited 
old  Virginia  cases  for  the  same  proposition. 

Ward  set  up  in  his  answer  the  loss  of  the  lots,  and  erro- 
neously considered  his  answer  as  a  reply  setting  up  new  matter 
calling  for  affirmative  relief,  whereas  it  waa  merely  an  answer 
in  defense  of  the  matter  of  the  bill.  The  plaintiff  demurred 
'  to  it  as  a  reply,  but  the  court  held  it  auch,  and  then  the 
plaintiflE  filed  an  answer  to  it  as  a  reply,  and  alleged  that  Mar- 
tin did  not  intend  to  sell  the  lots,  and  they  were  included  in 
the  deed  by  mistake  on  the  part  of  ttie  scrivener.  This  mat- 
ter should  have  been  put  into  the  case  by  amended  bill  with 
a  prayer  for  reformation  of  the  deed,  and  as  it  relates  to  a 
matter  of  a  mere  defense  answer,  it  is  in  law  a  special  replica- 
tion now  obsolete.  Cooper  says  it  cannot  have  any  effect  on 
the  defendant.  11  Va.  &  W.  Va.  Digest  2C3.  Then,  it  would  , 
not  put  the  matter  in  the  case.  But  whether  that  answer  could 
avail  the  plaintiff  or  not  we  need  not  say;  for  if  we  consider 
it  as  an  amended  bill  alleging  a  mistake,  there  is  no  evidence 
of  it.  On  the  contrary,  Charles  F.  Teter,  the  attorney  who 
prepared  the  deed  from  Martin  to  Ward,  says  that  Martin 
and  Ward  together  came  to  his  ofBce,  and  he  prepared  the 
deed  at  Martin's  request  and  Martin  presented  him  the  plat 
of  the  tract  by  which  to  draw  the  deed,  the  plat  giving  bound- 
ary, and  told  him  to  draw  the  deed  by  it.  And  after  the  deed 
had  been  drawn  it  was  read  to  both  Martin  and  Ward  and 
08  w.  v». 
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Ward  was  particulurly  anxious  to  know  whether  it  carried  all 
the  buildings  on  the  land,  and  he,  Tet«T,  told  him  it  would, 
and  that  it  was  not  necessary  to  set  them  out  specifically.  Teter 
sayg  nothing  was  said  about  the  lots  in  qneBtioo.  He  does 
not  say  that  they  were  to  be  excluded.  He  proves  no  mistake 
in  drafting  the  deed  by  including  them.  No  one  else  gives 
any  evidence  to  prove  such  mistake.  Xo  evidence  shows  that 
Ward  knew  that  the  lots  we're  included,  in  or  out  of  the  deed, 
or  that  he  got  all  he  expected  to  get  without  them.  There  is 
no  evidence  that  Ward  understood  that  an  inch  was  to  be 
excluded  from  the  bounds  of  the  tract  as  Martin  had  purchased 
and  owned  it;  not  a  bit  of  evidence  that  Ward,  or  even  that 
Martin,  intended  to  except  an  inch  from  the  tract  as  the  plat 
bounded  it.  Soth  agreed  on  the  plat  as  descriptive  of  the 
boundary.  The  evidence  is  full  that  they  intended  to  conform  to 
the  plat.  I^Iartin  might  have  forgotten  to  exclude  the  lot;  but 
that  would  not  bind  Ward,  it  not  being  mentioned  in  the  con- 
tract; but  there  is  no  evidence,  except  guees,  that  Martin  in- 
tended to  exclude  any  part  of  the  tract  as  he  had  bought  it. 
If  there  was  a  mistake,  no  evidence  proves  it.  If  Ward  knew 
the  lots  were  included,  he  might  have  thought  that  they  were 
tenant  houses. 

It  is  clearly  proven  that  Ward  afterwards,  when  he  discovered 
superior  title  in  others  to  the  lots,  made  demand  on  Martin 
for  abatement  on  that  account,  and  asked  a  settlement  of  the 
matter,  and  that  Martin  admitted  liability  for  the  lots,  and 
promised  Ward  to  arrange  it.  It  is  further  proven  that  for 
two  lots  which  had  been  sold  by  Martin  before  his  sale  to  Ward, 
but  not  conveyed,  Martin  paid  Ward  one  hundred  and  ten  dol- 
lars, and  then  Ward  conveyed  those  two  lots  to  Martin's  pur- 
chasers. It  is  not  proven  that  Ward  did,  as  a  matter  of  fact, 
know  that  these  lots  had' been  conveyed  by  Martin.  He  lived 
miles  away,  and  merely  passed  by  the  tract  along  the  public 
road  sometimes,  and  never  inspected  the  tract  or  investigated 
the  particular  boundary. 

It  is  argued  that  Ward's  claim  rests  on  the  theory  that 
Martin  perpetrated  a  fraud,  and  that  Ward  should  have  called 
for  rescission  earlier,  and  not  having  done  so,  is  to  be  treated 
as  acquiescing  and  ratifying.  This  cannot  be  so.  Ward's 
right  arises,- not  from  fraud,  but  from,  warranty  broken, 
ea  w.  Vs. 
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It  is  argued  that  Ward's  claim  is  barred  by  the  Btatat«  of 
limitations,  llie  statute  waa  not  pleaded.  But  Ward  is  not 
suing  to  collect  anything.  He  is  only  asking  to  keep  money 
in  hiA  hands.  It  may  be  that  one  who  has  paid  suing  at  law  for 
breach  of  warranty  would  be  barred,  but  this  is  not  that  case. 
Xo  time  runs  against  right  to  retain  purcha.'^e  money  and  de- 
fend  its  collection  in  such  a  case.  Nor  will  diuity  charge 
laches.  Ward  was  not  called  on  to  sue  at  law  or  in  equity  aa 
to  this  note.  He  could  not  sue  on  the  warranty  in  advance 
of  its  payment.  Aa  well  might  it  be  claimed  (hat  one  in  pos- 
session of  land  might  sue  an  adverse  claimant  on  pain  of  los- 
ing his  land  by  the  statute  of  limitations. 

It  is  assigned  as  error  that  the  decree  does  not  decree  to 
Airs.  Smith  the  amount  of  the  note  against  the  estate  of 
Jlartiu  by  way  of  recourse  on  account  of  the  fact  that  Mar- 
tin's esccutor  had  assigned  tlie  note  to  ^Irs.  Smith.  That 
was  not  involyed  in  the  case.  We  cannot  in  this  case  con- 
vene creditors  of  Martin.  Ward  is  not  interested  in  that  mat- 
ter, Kelief  on  that  matter  is  not  foreclosed  by  the  decree  in 
this  case. 

/Vq  assignment  of  error  is  based  on  the  fact  that  Wnrd'ii 
answer  calls  itself  an  answer  calling  for  affirmative  n>licf.  It 
sets  up  the  defense  against  the  note  for  loss  of  land  and  ai^kn 
that  Ward  be  discharged  from  it.  This  did  n.it  r('(iuirc  an 
answer  calling  for  offirmative  relief.  As  to  this  feature  of  the 
answer  what  matters  the  name?  If  called  a  cross  bill  answer, 
could  not  mere  defense  be  made  under  it  a?  under  an  ordinory 
answer?  It  is  an  ordinary'  answer  as  to  the  note.  But  the 
answer  asked  that  the  balance  of  the  value  of  the  lost  land 
after  crediting  on  the  note  he  decreed  to  Ward  againHt  the 
estate  of  Martin.  Likely  na  to  this  such  slntutory  answer 
would  be  proper.  I  donbt  it.  But  why  are  we  put  to  the  labor 
of  responding  to  this  assignment  of  error  when  Ward  was  de- 
nied, or  not  given,  such  relief  ajiainut  the  estate?  The  decree 
is  thus  favorable  to  tlie  estate  as  also  to  Mrs,  Smith,  a  Icfratee. 
How  are  they  harmed  by  that  feature  of  the  answer.  N"o  error 
is,  of  course,  predicated  on  this  feature  of  the  answer. 

Decree  aflinned. 

Affirmed. 
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CHARLESTON. 

State  v.  Stowehs. 
Submitted   June   4,    1909.     Decided   N-ovember   9,    1909. 

1.  Crimikai.    liAw—Neio     Trial — Newlv     Bitcovered    Evid^noe — 

CutiuilaHtre. 

Newly  discovered  evidence  ae  a  ground  for  new  trlsl,  must  not 
be  merely  corroborative,  but  material  and  sucb  aa  will  call  (or  a 
different  verdict,     (p.  199). 

2.  Same— WeiP  Trial— Newlj/  Ditcovered  Evidence— Affidavitt. 

Upon  a  motion  (or  a  new  trial  on  new  oral  evidence  the  affi- 
davit must  state  the  evidence,  and  by  what  person  It  can  be 
proven,  and  the  aflldavit  of  sucti  penon  that  fae  will  give  such 
evidence,  stating  It.  must  be  produced,  or  good  excuse  given  for 
Its  absence,     (p.  201). 

3.  Same— Weto  Trial — Netolv  Discovered  Evidence — Diligence. 

Upon  a  motion  for  a  new  trial  for  new  evidence.  It  Is  not 
enough  for  a  prisoner  to  say  that  he  did  not  know  before  the 
trial  that  he  could  prove  such  matters;  but  he  must  show  the 
exercise  of  diligence  in  some  proper  way  fitting  the  case  to 
ascertain  such  matters,     (p.  201). 

4.  Same — Jieview — Qtteitions  of  Fact. 

The  general  rule  is  that  a  new  trial  will  not  be  granted  ■ 
prisoner  where  the  verdict  against  him  Involves  conflicting  oral 
testimony  and  credit  ot  wltnesaes.     (p.  203). 

Error  to  Circuit  Court,  Lincoln  County. 
Henry   Stowers  was  convicted   of  maliciously  shooting  an- 
other, and  he  brings  error. 

Affirmed. 

Wilkinson  £  Hager  and  B.  II.  Oxley,  ior  plaintiff  in  error. 
yfiiliam  G.  ConUy,  Attorney  General,  for  the  State. 

EfiASNON,  JUDOE. 

Henry  Stowers  was  sentenced  to  the "  penitentiary  for  five 
years  for  the  malicious  shooting  of  a  woman  named  Josie 
Whitten  in  Lincoln  county.  He  complains  of  certain  instruc- 
tioua  given  for  the  state  and  refusal  of  instructions  asked  by 
him.  We  have  carefully  gone  over  these  inatructions  and  find 
no  error  in  respect  to  them.     It  cannot  be  necessary  to  cum- 
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ber  the  reports  by  inserting  and  considering  these  sixteen  in- 
structions, as  th^  do  not  inToive  any  legal  prindples  not  old 
and  settled. 

Another  complaint,  one  scarcely  deseiTing  mention.  It  is 
that  the  proeecnting  attorney  in  addressing  the  jury  said  that 
"if  the  jury  find  in  favor  of  the  state  according  to  instruction 
Xo.  1  gircD  the  jury  at  the  instance  of  the  state,  such  find- 
ing would  eliminate  from  their  consideration  all  other  instruc- 
tions." That  was  a  correct  statement.  That  ingtruction  told 
the  jury  that  if  it  should  find  from  all  the  evidence,  beyond 
a  reasonable  doubt,  that  the  prisoner  shot  and  wounded  Josie 
Whittcn  because  she  refused  to  commit  adultry  with  him,  or 
from  other  motive,  without  fault  on  her  part,  then  the  jury 
should  find  the  prisoner  guilty  as  charged.  The  sole  <]ueetion 
of  the  case  was  whether  Stowers  did  the  shooting,  or  whether 
he  was  absent  from  the  place  where  it  occurred,  his  defense 
being  an  alibi.  If  he  did  the  act,  there  w&s  nothing  elee  in 
the  case  to  consider.  But  if  this  were  not  so,  another  answer 
is,  that  the  court  told  the  jury  that  the  attorney's  statement 
was  only  used  in  argument,  and  that  it  wtia  the  duty  of  the 
jury  to  consider  all  the  instructions,  thus  denying  the  attor- 
ney's statement,  and  purging  the  statement  of  all  harm.  Slalo 
V.  Chitnell,  36  W.  Va.  659.  Eemarks  must  be  hurtful.  Stalt 
V.  Shawn,  40  W.  Va.  1. 

Another  complaint  is,  that  the  court  refused  a  new  trinl  for 
after  discovered  evidence.  New  trials  are  rarely  granted  for 
this  cause,  and  always  with  reluctance,  and  under  special  cir- 
cumstances. Brown  T.  Speyers.  20  Grat.  296.  The  defend- 
ant's affidavit  says  that  he  bad  discovered  that  the  Slate's 
witness,  Josie  Whitten,  stated  that  another  ]ierPon  than  the 
prisoner,  naming  him,  had  shot  her.  The  affidavit  is  fntaJly 
defective.  It  does  not  even  name  the  person  e.xpcctcd  to  prove 
this,  or  say  even  that  any  person  told  the  prisoner  so,  or  name 
any  person  to  whom  the  expected  witness  so  stated.  Tliis 
gives  no  assnrance  that  any  such  witneaa  could  or  would  be 
produced.  The  law  says  that  the  affidavit  of  the  witness 
stating  what  be  will  prove,  must  be  produced.  Affidavit  of  a 
party  ia  not  sufficient.  Strader  v.  Golf,  6  W.  A'a.  258 ;  Brown 
V.  Speyers,  20  Grat.  296 ;  Hale  v.  Part.-.  10  W.  Va.  43.  >I<irr- 
over,  this  evidence  would  be  used  only  to  impeach  a  witness, 
ea  w.  Va. 


200  Htate  v.  Stowehs.  [Xov.  1909. 

and  tliat  newly  discovered  evidence  cannot  get  a  new  trial  in 
such  case  is  settled  by  many  cases.  State  v.  Williams,  11  W. 
Va,  851;  Warehouse  Co.  v.  Pridemore,  55  Id.  451;  10  Va. 
&  W.  Va.  Bigest  450. 

The  affidavit  further  says,  that  Evan  Carper  the  evening 
before  the  shooting  counted  the  money  in  Josie  Whitten's 
pocket  book,  and  again  next  morning  after  the  shooting  at 
night,  and  she  had  two  dollars  more,  and  found  her  pocket  book 
on  the  floor.  What  the  object  of  this?  What  is  it  forceful  to 
prove?  I  suppose  it  is  claimed  that  somebody  had  given  her 
money  the  night  she  was  shot,  and  then  shot  her.  Why?  The 
decisions  in  great  number  say  the  new  evidence  must  be  mate- 
rial, and  not  merely  cumulative,  and  such  as  ought  to  produce 
another  verdict.  Surely  the  matter  does  not  come  up  to  this 
standard.  State  v.  Betsall,  11  W.  Va.  703;  10  Va.  &  W.  Va. 
Digest  449 ;  State  v.  Lane,  44  W.  Ya.  730. 

The  affidavit  also  states  that  Carper  discovered  on  the  floor 
next  morning  after  the  shooting  vomit  smelling  of  whiskey, 
resembling  food  called  chicken  and  dumpling,  vomited  by  some 
one,  and  that  Carper  had  eaten  dinner  at  Josie  Whitten's  on 
the  day  of  the  shooting,  and  that  she  had  prepared  a  large 
quantity  of  that  food,  and  that  there  was  a  large  quantity  left. 
What  does  this  import?  Does  it  hint  that  somebody  else  did 
the  shooting?  Would  not  a  jury  say  that  the  woman,  sicklied 
by  the  shot,  vomited?  How  can  we  say  with  certainty  what  it 
means?  Where  its  materiality?  Would  It,  could  it,  poesibly 
change  the  verdict? 

And  as  to  the  Carper  evidence,  why  not  have  proven  those 
things  when  he  was  on  the  stand  in  the  trial?  No  diligence  was 
shown  in  this  matter.  He  lived  in  the  neighborhood,  close  to 
Josie  Whitten.  The  law  requires  diligence.  He  was  examined 
as  to  the  appearance  of  the  room, -but  revealed  nothing  of 
this  matter.  This  renders  it  suspicious.  And  why  not  pro- 
duce Carper's  affidavit  that  he  would  swear  these  immaterial, 
inconclusive  things,  as  demanded  by  law  above  cited? 

This  affidavit  further  says  that  one  of  the  bnllets  shot  ia 
Josie  Whitten's  house  had  been  located  to  have  struck  a  joist 
and  the  upper  floor  in  a  place  to  show  that  the  shota  were 
fired  in  the  back  part  of  the  house  beyond  the  middle  from  a 
point  in  the  cabin  difi'erent  from  where  Josie  Whitten  located 
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Stowers  in  her  evidence.  Xow,  first,  who  would  so  prove 
the  bidlet  in  the  joist?  The  affidavit  doea  not  tell,  but  must 
do  so  under  lair  above  cited.  It  does  not  even  point  to  the 
person  to  give  such  evidence,  and  is  only  the  bald  statement  of 
Stowers,  and  does  not  say  he  could  so  state.  And,  second, 
why  could  not  the  fact  have  been  found  out  before  the  trial? 
Stowers  shows  no  effort  to  find  this  out ;  only  says  he  did  not 
know  of  these  facts  or  leam  that  he  could  prove  them  before 
the  trial.  It  will  not  do  to  say  that  he  did  not  know  of  the 
testimony;  it  must  also  appear  that  he  used  diligence  to  dis- 
cover it,  Conld  some  one  not  have  discovered  the  hole  in 
the  joist?  Why  not?  Snider  v.  Myers,  3.  W.  Va.  195;  Stale 
V.  Betsall,  11  W.  Va.  703 ;  Brown  V.  Speyers,  20  Grat.  296 ; 
Vamer  v.  Core,  20  W.  Va.  472.  Late  case  Stewart  v.  Doak, 
58  W.  Va.  172.  A  verdict  will  not  be  set  aside  for  new  evi- 
dence  on  anch  trivial  grounds.  Only  under  special  circum- 
stances, when  justice  demands  it,  will  the  discovery  of  evidence 
dnring  or  after  trial,  constitute  a  reason  for  setting  the  ver- 
dict aside,  this  Court  said  in  6  W.  Va.,  p.  271,  citing  Xicholn 
V.  Jones,  8  Grat  267.  Thia  affidavit  is  wholly  insufficient.  I 
should  have  simply  said  so,  and  not  discussed  it.  For  myself 
I  make  the  remark  that  we,  including  myself,  go  on  filling 
volume  after  volume  rewriting  old  and  settled  law  questioned 
by  nobody. 

We  are  asked  to  grant  a  new  trial  on  the  ground  that  the 
verdict  is  contrary  to  the  weight  of  evidence.  Here  again  we 
meet  oM  law  and  go  over  it  again  uselessly.  Josie  Whittcn 
swore  that  on  the  night  she  was  shot  Stowers  was  the  only 
man  in  the  house  save  her  hushand  lying  in  bed  almn^t  deaf, 
blind,  helpless,  and  her  little  deaf  and  dumb  boy.  Her  hus- 
band says  that  at  the  moment  before  the  aliooting  Josie  told  him 
in  Stowers'  presence  that  man  was  Stowers.  This  ia  part  of 
the  res  gestae  and  evidence.  She  swears  most  positively  that  she 
talked  vrith  Stowers  at  the  wood  fire  face  to  face,  and  knew 
him  well.  Her  evidence  is  that  Stowers  shot  her.  Slie  in- 
stantly lost  consciousness.  The  defense  was  an  alibi.  Here  is 
purely  a  question  of  fact  resting  on  oral  evidence  absolutely 
conflicting  on  the  very  kernel  of  the  case.  In  behalf  of  the 
verdict  I  will  say  that  the  alibi  is  wholly  dependent  on  the 
evidence  of  the  prisoner,  his  wife  and  three  children,  the 
66  w.  vb. 
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oldest  seventeen,  one  thirteen,  the  other  younger,  and  Kale, 
who,  as  Josie  Whitten  says,  was  with  Stowers  on  that  night; 
came  drunk  into  her  house,  was  put  out  of  it  by  her,  and  as 
he  went  out  Stowers  came  in,  and  Hale  is  under  indictment 
as  an  accomplice  in  the  crime.  All  these  witnesses  may  be 
biased  under  the  strongest  inducements  moved  by  human 
nature  to  falsify.  Another  witness,  Tully,  BUpporte  the  alibi. 
He  seems  to  be  a  friend,  associate  and  cbum  of  Stowers,  so 
far  as  the  evidence  tends  to  show.  It  is  further  to  be  con- 
sidered that  Stowers  and  Hale  soon  disappeared,  going  to  Char- 
leston, staying,  as  Stowers  says,  one  night,  or  maybe  part  of 
tlie  night,  and  taking  a  train  to  Bonceverte,  Greenbrier  county, 
staying  there  two  days,  returning  to  Charleston,  staying  a  day 
or  so,  then  going  back  to  Lincoln  county,  not  going  to  his  own 
home,  but  going  to  an  uncle's  one  night,  staying  till  next  even- 
ing,  then  going  to.Estepa,  staying  over  night  till  next  even- 
ing, then  going  to  his  father's  in  Putnam  county,  staying  a 
few  minutes,  then  going  to  Milton,  to  the  home  of  a  sister, 
staying  six  days,  then  back  to  Lincoln  county  going  to  his 
home,  not  staying  long,  not  a  night,  then  to  his  hrothers, 
then  to  home  of  John  Thomas,  staying  there  some  days,  stay- 
ing about  the  farm  in  day  time,  going  to  the  house  only  to 
meals  and  to  sleep,  and  staying  in  the  woods  some  times.  This 
by  his  own  statement.  After  thus  wandering  hundreds  of 
miles,  from  place  to  place,  one  place  two  hundred  miles  from 
home,  he  gave  himself  up  to  the  officers  of  the  law.  Shall  «e 
discuss  at  length  the  fixed  law  of  new  trial  stated  by  innumer- 
able cases  given  in  10  Va,  &  W.  Va.  Digest,  457-8?  "An  ap- 
pellate court  cannot  set  aside  a  verdict,  which  the  court  below 
refused,  if  tliere  be  sufficient  evidence  to  justify  the  verdict 
after  rejecting  all  parol  evidence  in  conflict  with  such  evidence, 
offered  by  the  party  against  whom  the  verdict  was  rendered." 
Smith  V,  Tou-mend,  21  W.  Va.  486.  So  in  State  v.  Lane,  44 
W.  Va.  730;  State  v.  Baker,  33  Id.  319,  336;  State  v.  Flana- 
gan, 26  Id.  116.  This  Court  has  held  that  "where  all  the  evi- 
dence of  the  prisoner  is  in  conflict  with  the  State's  evidence, 
so  that  it  is  impossible  that  both  can  be  true,  the  appellate 
court  will  reject  all  the  evidence  of  the  prisoner,  and  look 
only  to  that  of  the  State."  State  v.  Thompson,  21  W.  Va.  741 
Such  was  the  fixed  rule  before  Act  of  1801,  Code  of  1891, 

86  W.   Vb. 


Nov.  1909.]  Statk  v.  Stowers.  203 

chapter  131,  eection  9,  Code  1906,  section  3979.  The  fonner 
law  excluded  the  prisonei^B  conflicting  evidence.  I  do  not  say 
that  since  that  act  a  court  can  refuse  to  consider  the  prisoner's 
evidence;  but  I  do  say  that  the  former  appellate  action  on  snch 
evidence  is  still  a  guide  and  sheds  light  on  the  duty  now  of 
this  Court  as  to  such  evidence.  As  said  in  Johnson  v.  Bums, 
39  W.  Va.  658,  it  does  not  tell  this  Court  what  weight  it  should 
give  snch  evidence;  it  does  not  give  it  credit;  it  does  not  dis- 
robe a  jury  of  the  essential  power  to  pass  on  the  credibility  of 
witnesses.  So  again  said  in  Biu:lc  v,  Neuberry,  55  \V.  Va.  681. 
To-day  the  rule  is  emphatic  that  generally  an  appellate  court 
will  not  set  aside  verdicts  vitally  involving  conflicting  evidence 
involving  credit  of  witnesses.  Such  the  general  rule  with  few 
exceptions,  Fulton  v.  Crosby-Beckly  Co.,  57  W.  Va.  91;  Gil- 
mer V.  SydetutricJcer,  42  Id.  62.  In  the  late  case  of  Coalmer 
V.  Barret,  61  W.  Va.  237,  this  Court  held  that  though  this 
Court  may  grant  a  new  trial  in  a  case  of  conflicting  evidence, 
yet  a  verdict  depending  solely  on  conflicting  oral  eridence  in 
the  presence  of  the  jury  will  not  be  set  aside  on  the  ground 
alone  that  the  verdict  is  plainly  against  the  decided  weight 
and  preponderance  of  the  evidence,  because  to  do  so  would 
invade  the  province  of  the  jury  in  determining  the  credibility 
of  a  witness.  The  case  says  that  in  such  case  to  set  aside  the 
verdict  the  court  must  go  beyond  the  question  ot  the  credibility 
of  the  witnesecB  giving  conflicting  oral  evidence  in  the  presence 
of  the  jury,  and  find  documentarj-  evidence,  or  uneontrovcrted 
facte  and  circumstances,  which,  when  considered  with  the  con- 
flicting evidence,  plainly  constitute  a  decided  weight  and  pre- 
ponderance of  evidence  against  the  verdict.  In  Slate  v.  Rob- 
eris,  64  W.  Va,  498,  we  held  that  in  cas-e  of  nialiciiius  Blmot- 
ing,  the  only  question  being  whether  the  accused  acte<l  in 
self-defense  and  the  evidence  as  to  it  is  materially  conflicting, 
the  Supreme  Court  will  not  grant  a  new  trial.  Ot]iorwi,-=c  what 
becomes  of  the  rule  that  the  jury  is  the  judge  of  the  credit 
of  witnesses?  To  set  aside  a  verdict  in  such  a  ease,  approved 
by  a  circuit  court,  would  be  an  abuse  of  power.  Of  what 
force  the  constitution  in  its  guaranty  of  a  jury  trial,  if  in  such 
case  an  appellate  court  can  set  aside  a  verdict  only  because 
it  differs  with  the  jury  ?  If  an  original  f|uestion,  I  would  deny 
■  the  very  power  of  a  court  to  do  so.     I  need  not  cite  law  for 
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the  proposition  that  we  cannot  destroy  the  work  of  a  jnry  and 
circuit  court  only  because  if  we  had  heen  of  the  jury  we  would 
have  fouad  a  different  verdict.  We  are  not  jurors  though 
people  often  eeem,  to  think  so.  We  do  not  see  these  witnesses 
face  to  face  to  judge  of  their  demeanor  and  credit.  We  cannot 
see  them  in  cold  print.  It  gives  us  not  their  eyes,  their  counte- 
nances, their  voices,  their  frankness  or  its  opposite,  their  per- 
sonal appearance  importing  their  characters,  their  demeanor 
on  the  stand,  their  movements  and  actions,  so  essential  in 
passing  on  the  credit  of  witnesses. 

That  was  a  cruel  act  of  shooting  in  the  head  this  poor  woman 
in  her  lonely  cabin  in  the  wilds  of  Uncoln  county, 
when  her  husband,  deaf  and  blind,  was  lying  helpless  in  bed, 
with  no  one  to  defend  or  save  her,  when  the  only  other  being 
there  was  a  deaf  and  dumb  child  of  eight  years,  the  shot  render- 
ing her  blind  for  life.  If  Stowere  is  guilty  his  punishment  is 
light.  If  the  law  has  laid  its  hands  upon  the  wrong  man,  it  is 
deeply  to  be  regretted,  and  may  be  attributed  to  human  frailt^r 
or  error.  A  jury  of  the  prisoner'a  county  have  unanimously 
pointed  him  out  from  among  all  m^i  as  the  guilty  one.  We 
are  not  to  blame.  We  cannot  help  him  without  a  sacrifice  of 
fixed  law  and  public  safety. 

We  affirm  the  judgment. 

Affirmed. 

CHARLESTON. 

MuNN  V.  Wellsburo  B.vskisg  &  Tbust  Co. 

Submitted  June  5,  1909.     Decided  November  9,  1909. 

1.     CoKPORATioTTs — Employes — Removal   Without    Catue — "Opeer" — 

One  emplo7ed  by  a  corporation  to  serve  as  bookkeeper,  tor  a 
deflDlte  period.,  1b  not  ex  vi  termini  an  officer  or  agent  of  sacb 
corporation  wttbin  the  intendment  of  section  2281,  Code  1906, 
holding  hla  place  during  the  pleasure  of  the  board  of  dtrectore. 
and  removable  without  cause  by  such  board  without  llabiUty 
upon  the  corporation  for  .i  breach  of  Its  contract  of  employment. 
{p.a06>. 
Error  to  Circuit  Court,  Brooke  County. 
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Action  by  W.  C.  Mnnn  against  the  Welbburg  Banking  b 
Trust  Compan;.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Reversed. 

R.  L.  Ramsey,  Jr.,  for  plaintifF  in  error. 

J.  R.  Donehoo,  F.  A.  Chapman,  and  E.  E.  Carter,  for  defend- 
ant in  error. 

UiLLEB,  Pbesident: 

The  court  below  sustained  defendant's  demurrer  to  plain- 
tiff's declaration,  and  he  not  desiring  to  amend,  the  judgment 
complained  of,  that  he  take  nothing  by  his  suit  and  that 
defendant  go  thereof  without  day,  wae  pronounced. 

The  point  ie  not  made  that  the  declaration  is  not  good  in 
form.  It  seems  to  be  in  the  fonn  prescribed  by  approved 
precedents  for  declarations  in  aesiini'jtsit  for  discharging  a 
servant.      Gregory's  Forms  Anno,  Xo.  54,  and  cases  cited. 

The  only  question  presented  by  tlie  demurrer  and  argued 
here  is,  whether  one  employed  by  a  corporation,  for  a  definite 
period,  and  for  fised  compensation,  to  nerve  in  tlie  capacity 
of  bookkeeper,  ia  within  the  meaning  of  section  2381,  Code 
1906,  an  oflicet  or  agent  of  such  corporation,  holding  "his 
place  during  the  pleasure  of  the  hoard  of  directors,  and 
removable  without  cause  by  snch  board  without  liability  upon 
the  corporation  for  breach  of  the  contract. 

That  section  provides  that,  "The  board  of  directors  may, 
subject  to  the  provisions  of  law  and  the  by-laws,  appoint  such 
officers  and  agents  of  the  corporation  as  they  may  deem  proper", 
who  "  shall  hold  their  places  during  the  pleasure  of  the  board." 
In  Darrah  T.  Wheeling  Ice  and  Storage  Co.,  50  W.  Va.  417, 
relied  on  by  the  defendant,  it  was  held,  that  the  board  of 
directors  cannot  appoint  such  officer  or  agent  so  as  to  bind  the 
corporation  to  keep  him  in  such  position  for  a  definite,  fixed 
period;  that  such  officer  is  bound  to  know  by  the  law  or  by  the 
by-laws  if  they  so  provide,  that  he  ia  removable  at  the  pleasure 
of  the  board,  and  that  a  contract  for  a  definite  period  is  vltra 
Hres  and  without  authority.  The  Darrak  Cme  involved  the 
employment  of  a  secretary  and  treasurer,  an  officer  provided 
by  statute  and  the  by-laws  of  the  corporation.     It  is  insisted 
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that  that  case  is  applicable  to  this  case  at  bar.  This  depends 
on  vhetber  the  employment  to  serve  in  the  capacity  of  book- 
keeper implies,  ex  vi  termini,  an  employment  as  officer  or  agent. 
If  it  does,  Darrdh  v.  Ice  Co.,  must  control  our  dedsion.  We 
may  readily  concede  that  by  by-law  or  by  contract  or  manner 
of  dealings  a  bookkeeper  might  become  an  officer  or  agent 
within  the  meaning  of  the  ststute,  5  Cyc,  476,  subject,  "Minor 
Officers".  This  authority  says,  "Tellers,  bookkeepers,  and 
othera, — act  under  special  or  express  authority.  Third  peisone 
deal  with  them  suo  periculo,  and  their  acts  bind  their  bank 
only  when  they  are  within  the  line  of  authority."  But  does 
employment  to  serve  as  bookkeeper  imply  anything  more  than 
servantcy  at  the  will  of  the  employer?  We  think  not.  The 
term  "bookkeeper",  wo  think,  implies  mere  servantcy  to  record 
or  keep  a  record  of  the  transactions  of  the  master  and  under 
his  direction,  and  not  official  character  or  agency  to  deal  with 
third  persons.  In  Chambers  v.  King  Wraught-Iron  Bridge 
Manufactory,  16  Eana.  270,  276,  it  is  held  that,  one  who 
performs  clerical  duties  is  in  one  sense  a  clerk,  but  that  a 
bookkeeper  was  not  a  clerk  within  the  meaning  of  the  statnte 
authorizing  service  of  process  on  certain  officers  or  a  clerk 
of  a  corporation.  And  in  McOoldrick  v.  Traphagen,  88  N,  Y. 
334,  335,  it  was  held  that  a  bookkeeper  is  not  a  clerk  within 
the  rule  excluding  books  of  account  kept  by  a  party  who  keeps 
a  clerk.  In  Virginia,  in  The  Merriman  Co.  v.  Thomas  tfe  Co., 
103  Va,.  24,  27,  it  was  held,  that  the  name  "bookkeeper"  does 
not  import  agency,  and  that  an  affidavit  of  plaintiff's  bookkeeper 
to  an  account  filed  with  his  declaration  in  aastunpeit  was  not 
an  agent  within  the  meaning  of  the  statute  requiring  the  affida- 
vit of  the  plaintiff  or  his  agent.  The  Virginia  case  cites  Mechem 
on  Agency,  sections  1  and  2,  for  the  genera!  definition  of  agency; 
the  distinguishing  characteristic  as  there  stated,  being  his  rt^ 
resentative  character  and  his  derivative  authority.  In  section 
2  this  authority  says;  "Agency  properly  relates  to  transactions 
of  business  with  third  persons,  and  implies  more  or  lees  of 
discretion  in  the  agent  as  to  the  time  and  manner  of  his 
performance.  Service,  on  the  other  hand,  haa  reference  to 
actions  upon  or  about  things.  It  deals  chiefly  with  matters 
of  mere  manucl  or  mechanical  execution,  in  which  the  servant 
acts  under  the   direction  and  control   of  the  master,"     The 
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word  "bookkeeper"  impliee  no  such  representative  capacity. 
The  Merriman  Co.  r.  Thomas  <£'  Co.,  supra,  and  authorities 
cited. 

It  is  argued,  however,  that  the  case  of  Hunter  \.  Insurajice 
Co.,  26  La,  Anna.  13,  cited  with  approval  in  Darrah  v.  Ice  Co., 
supra,  a  bookkeeper's  case,  is  to  the  contrary.  The  point  of 
the  syllabuB  in  that  case  is:  "The  o/jicer  of  a  company  must 
be  presumed  to  know  ita  by-laws  adopted  before  hia  appoint- 
ment, and  is  bound  by  them  as  to  his  tenure  of  office.  They 
have  become  the  law  between  himself  and  his  employers.  By 
one  of  their  by-laws  the  defendants  had  resened  the  ri(;ht  to 
remove  their  oEEicers  at  pleasure.  Plaintiff  is  an  otTiocr  in  the 
sense  of  the  said  by-law,  and  therefore  can  not  complain." 
The  plaintiff  in  that  case  was  employed  as  a  so  called  "Premium 
ledger  bookkeeper".  It  does  not  appear  from  the  rqjort  of  the 
case  what  duties  may  have  1>cen  proscribcil  for  him  by  tlie 
by-laws,  if  any.  He  was  there  treated  as  an  officer,  however, 
and  as  applied  to  an  officer  the  principle  enunciated  was 
applicable  and  properly  applied  in  DarrtUi  v.  Ice  Co.  But 
that  principle  would  certainly  not  be  applicable  in  this  state 
in  the  case  of  a  mere  servant,  not  an  oilicer  or  agent  within  the 
meaning  of  the  authorities  to  which  we  have  ref(;rre(i;  for  it 
has  been  held  in  this  and  in  other  states,  tliat  while  the 
power  and  authority  to  remove  or  discharge  a  servant  of  a 
corporation  exists,  the  corporation  is  nevertheless  liable  in 
damagea  for  a  breach  of  the  contract  with  such  servant. 
Rhoads  V.  Railway  Co.  49  W.  Va.  494;  Maury  v.  C.  £  0. 
R.  R.  Co.,  37  Grat.  698;  Crescent  Co.  v.  Eynon,  95  Va.  151; 
Witlougkby  v.  Thomas,  24  Grat.  521. 

It  docs  not  seem  necessary  to  allege  in  a  declaration  of  this 
character,  and  the  point  is  not  made,  that  the  plaintiff  has 
not  alleged  he  could  not  have  saved  himself  from  the  conse- 
quences of  the  defendant's  default  by  obtaining  work  elHowherc. 
This  is  matter  of  defense  to  be  pleaded.  13  Ency.  PI.  & 
Prac.  916. 

For  these  reasons,  we  are  of  opinion  that  the  court  erred  in 
giving  judgment  for  the  defendant  on  the  demurrer,  and  that 
the  judgment  below  should  be  reversed. 

Reversed. 
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CHARLESTON. 

Hahvet  el  als  v.  Kdtteb  et  ala. 
Submitted  January  19, 1909.     Decided  Sovember  16,  1909. 

1.  Contracts — Fraud — Sutficiency  of  Evidence. 

A  fraudulent  agreement  may  be  Interred  from  facts  and  cir- 
cumstances,    (p.  212). 

2.  Frauds — Sufficiency  of  Evidence. 

When  such  facts  are  admitted  to  be  true,  or  are  dearly 
proven,  and  are  tnconalBtent  with  fair  dealing,  they  will  gen- 
erally outweigh  the  unsupported  testimony  of  the  persons 
cbarged  with  the  fraud,     (p.  213). 

3.  Dbscest  asd  DisraiBUTiox — Debts  of  Intestate— Judicial  Sale — 

Settinp  Aside  for  Fraud — Liens. 

When  a  Judicial  sale  of  lands,  descended  to  heirs.  Is  mads 
to  satisfy  a  Hen  on  tt  against  the  ancestor,  and  la  purchased 
by  the  owner  of  the  lien,  and  such  sale  Is  sXterwaTds  set  aside 
as  to  some  of  the  heirs,  on  the  ground  of  fraud  participated 
In  by  such  purchaser  and  the  co-heirs,  the  lien  Is  not  thereby 
extinguished,  and  such  proportion  of  the  Hen  as  should  haro 
been  borne  by  the  share  In  the  land  so  lost  Is  still  a  charge 
upon  It  In  favor  of  the  purchaser,     {p.  21G). 

4.  Vesdob    and    PuBcnASEB — Bono    Fide    Purchaser— Burden    of 

Proof— Payment  of  Value. 

When  one  claims  to  hold  title,  as  an  innocent  purchaser 
for  value  without  notice,  from  a  fraudulent  grantor,  the  bur- 
den Is  on  him  to  prove  payment  of  a  fair  and  reasonable  c<mi- 
slderatlon.     (p.  216). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  S.  B.  Harvey  and  others  against  Elam  B.  Nutter  and 
Janiea  Irwin  and  others.  Decree  for  complainants,  and  James 
Irwin  and  another  appeal. 

Affirmed  in  part.    Reversed  in  part. 

John  Bassel,  Fred  0.  Blue,  and  Arthur  S.  Dayton,  for  appel- 


Samuel  V.  }\oods,  for  appellees. 

Williams,  Judge  : 

The  purpose  of  tliis  appeal  is  to  have  reviewed  and  reversed 

a  decree  made  by  the  circuit  court  of  Barbour  county  on  the 
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8th  da7  of  May,  1907,  setting  aside  a  judicial  sale  of  140  aerei 
of  land  formerly  owTied  by  George  E.  Nntter,  deceased,  and  sold 
in  the  suit  of  J.  JV.  B.  Crim  v.  Elam  B.  Nutter  and  others  to 
Bstisfy  the  lien  of  a  judgment  in  favor  of  b&H  J.  N.  B.  Crim, 
and  alBo  setting  aside  the  deed  made  by  the  special  commis- 
sioner and  Bobsequent  deeds  made  by  the  purchaser  at  said  ju- 
dicial sale  and  by  his  vendees. 

Crim's  jndgmedt  vas  against  Geo.  E.  Nutter  at  the  time  of 
his  death  and  was  a  lien  on  the  said  140  acres  of  land.  In 
1898  Crim  brought  a  suit  against  the  administrator  and  heirs  at 
law  of  Geo,  E.  Nutter  to  enforce  the  lien  of  his  judgment. 
The  heirs  consisted  of  two  sons,  Elam  B.  Nutter  and  S.  C.  Nut- 
ter, and  a  number  of  other  persons  by  the  name  of  Harvey  and 
Xjohr  who  were  children,  and  grandchildren,  of  a  deceased  daugh- 
ter who  had  died  before  her  father. 

On  the  23rd  of  May,  1899,  a  decree  was  entered  in  said  suit 
directing  a  sale  of  the  140  acres  of  land  to  satisfy  said  Crim 
judgment.  This  whs  the  only  lien  on  the  land,  and  tlien 
amounted  to  $1,964.01.  Sale  was  made  on  the  6th  of  Novem- 
ber, 1899,  at  public  auction  to  James  Irwin  at  the  price  of 
$2,000.00,  and  confirmed  on  the  8th  day  of  November,  189!).  The 
only  cash  paid  by  him  to  the  commissioner  was  $63.13,  to  cover 
cost  of  sale  and  costs  of  executing  deed,  the  decree  reciting  that 
Irwin  had  become  the  owner  of  the  Crim  judgment. 

On  the  15th  of  November,  1899,  M.  Peck,  commissioner,  con- 
v^ed  the  land  to  Irwin.  On  the  6th  of  January,  1900,  said 
Irwin  and  wife  conveyed  to  the  two  sons  of  Geo.  E.  Nutler,  de- 
ceased, to-wit,  S.  C.  Nutter  and  E,  B.  Nutter,  the  surface  of 
said  140  acres  of  land,  the  deed  reciting  a  consideration  of  two 
negotiable  notes  for  $195.00  and  $185.00  respectively,  executed 
by  the  said  grantees  to  C.  R.  Davis  for  W.  A.  Baubic,  trustee, 
and  by  them  endorsed  to  said  Irwin.  The  deed  further  describes 
the  notes  as  bearing  date  on  the  8th  day  of  Auguet,  1899,  and 
due  in  eighteen  months  after  date.  A  vendor's  lien  was  re- 
tained to  secure  their  payment. 

On  the  23rd  day  of  March,  1900,  S.  C.  Nutter  and  wife 
granted  their  undivided  interest  in  the  surface  to  HoiTman  Trim- 
hie  and  W.  Ll  Morrison,  the  deed  reciting  the  consideration  as 
$300.00  in  cash  and  the  assumption  by  the  grantees  of  the 
payment  of  the  $195.00  note  called  the  "purchase  money  note 
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against  said  S.  C.  Nutter  dated  August  8,  1899,"  which  was  to 
be  paid  to  the  bolder  of  said  Dote  and  the  aseumption  also  of 
$33.18,  a  judgment  against  said  S.  C.  Nutter.  On  the  20th 
of  April,  1900,  E.  B.  Nutter  and  his  wife  granted  to  said  Trim- 
ble aod  ]tforrison  the  other  undivided  interest  in  said  surface, 
the  deed  reciting  a  consideration  of  $800.00  cash  in  hand  paid. 
The  two  deeds  last  above  mentioned  were  duly  recorded  on 
March  24th  and  April  20th,  1900,  respectively. 

On  the  31st  of  May,  1900,  James  Irwin  and  wife  granted 
to  tlic  "The  Southern  Coal  &  Transportation  Company,  a 
corporation,"  all  the  coal  underlying  the  aforesaid  tract  of 
land.  The  metes  and  bounds  of  the  tract  were  carefully  set  out 
and  the  q^uantil^  of  coal  recited  as  140  acres. 

The  Harveys  brought  this  suit  attacking  the  judicial  sale  to 
Irwin,  and  all  subsequent  deeds  above  mentioned,  aa  having  been 
made  and  procured  to  be  made  in  consummation  of  a  fraudulent 
agreement  alleged  to  have  been  entered  into  between  J.  N.  B. 
Crim,  James  Irwin  and  the  Nutters  to  prevent  competitive  bid- 
ding on  said  land  and,  thereby,  defeat  the  rights  of  the  said  Har- 
veys,  who  were  the  joint  tenants  of  the  said  Nutters,  they  own- 
ing one  undivided  third  interest  in  said  land  and  the  two  Nut- 
ters owning  each  one  undivided  third.  The  amended  bill  avert 
also  that  said  Morrison  and  Trimble  each  had  knowledge  of  the 
alleged  fraudulent  agreement. 

Irwin  and  the  Southern  Coal  &  Transportation  Company,  aod 
Morrison  and  Trimble  answered  the  bill  and  amended  bill  de- 
nying the  allegations  of  fraud.  Morrison  and  Trimble  also  de- 
nied knowledge  of  fraud,  if  any.  The  bill  was  taken  for  con- 
fessed as  to  the  two  Nutters  and  J.  N.  B.  Crim  and  also  as  to 
Crim's  executors,  he  having  died  before  the  hearing  of  the 
cause  which  was  revived  against  his  executors.  Depositions  were 
taken,  and  the  cause  was  finally  heard  on  the  8th  of  May,  1907, 
when  the  decree  complained  of  was  made. 

This  decree  pronounced  the  sale  by  Peck,  commissioner,  to  be 
void  as  to  these  plaintiffs  and  set  aside  the  decree  confirming 
the  sale  in  so  far  as  it  affected  their  rights,  and  also  set  aside 
the  deeds  subsequently  made,  conveying  title  to  said  land,  to 
the  coal,  and  to  the  surface  thereof,  in  so  far  as  it  affected  the 
rights  of  plaintiifs,  and  decreed  that  they  were  entitled  to  ilie 
one  undivided  third  in  said  land  and  coal,  and  appointed  com- 
ae w.  Tm. 
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mifisioQers  to  lay  ufF  and  a^ign  to  plaintiffs  one-third  of  the 
coal  and  one-third  of  the  surface  of  the  140  acres  of  land. 

Jamea  Irwin  and  the  Southern  Coal  &  Transportation  Com- 
pany obtained  an  appeal  from  this  decree.  Trimble  and  Mor- 
rison, by  their  counsel,  have  filed  a  brief  setting  up  a  cross  as- 
eignment  of  errors. 

The  first  question  to  be  determined  is,  are  the  allegations  of 
fraud  in  plaintiffs'  bill  sustained  by  the  evidence  ?  So  far  as  the 
two  N"utters  and  the  estate  of  J.  N".  B.  Crim  are  concerned 
no  evidence  is  required,  because  the  bill  is  taken  for  confessed 
as  to  them.  But  the  relief  sought  is  a  restoration  to  their 
rights  in  the  land,  and  before  it  can  be  gTante<]  it  is  necessary  to 
establish  the  fraud  against  Irwin  and  the  Southern  Coal  & 
Transportation  Company.  Irwin  was  acting  simply  as  the 
agent  of  this  Company,  hence  it  is  aifected  witli  knowledge  of 
any  fraudulent  arrangement  that  may  have  been  made  by  him 
affecting  the  title  to  the  land.  No  witness  testifies  to  any 
agreement  made  to  prevent  bidding  at  the  judicial  sale,  and 
thereby  to  enable  Irwin  to  get  the  land  at  leas  than  its  worth; 
neither  does  anything  appear  in  the  records  in  the  suit  of  Crim 
V.  Xnlter  and  olhen  which  would  excite  suspicion  of  the  al- 
leged fraudulent  arrangement  between  the  Xutters,  Irwin  and 
Crim.  The  two  Nutters,  Crim  and  Baubic,  agent  of  Irwin,  all 
testified  denying  the  fraud.  There  are,  however,  undisputed 
facts  appearing  in  the  case  which  outweigh  this  oral  testimony. 
They  are  these,  viz :  Irwin  bought  the  land  at  the  judicial  aale  for 
the  sum  of  $2,000.00.  This  wsfl  about  the  amount  of  the  Crim 
judgment  which  Irwin  had  paid,  and  which  had  been  assigned 
to  him  by  Crim  before  the  day  of  sale.  Irwin  had  previously, 
on  the  2l8t  day  of  July,  1899,  by  written  agreement  bought  from 
the  two  Nutters  all  the  coal  under  the  tract  of  land  in  consid- 
eration that  he  should  pay  off  the  liens  against  it.  This  agree- 
nient  does  not  disclose  that  plaintiffs  had  any  interest  in  the 
land;  nor  is  it  shown  in  any  manner  that  Irwin  then  knew  of 
their  interest.  The  Nutters  bound  themselves  to  convey  the  coal 
when  the  Itcns  should  be  paid. 

On  the  8th  of  August,  1899,  another  agreement  was  made  be- 
tween the  same  parties  whereby  the  Nutters  sold  to  Irwin  the 
same  coal  at  $20,00  per  acre.  This  contract  authorized  Irwin  to 
apply  a  part  of  the  purchase  money  to  the  payment  of  the  Crim 
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judgment.  It  also  recited  a  cash  paymeat  of  $760.00  made  by 
lYwia  as  follows,  viz :  an  individual  judgment  of  Crim  against 
E.  B.  Nutt«r  of  $370.00,  as  of  August  7,  1899,  and  a  note  in 
favor  of  said  Crim  executed  by  S.  C.  Nutter  for  $390.00,  dated 
August  8,  1899.  It  furthermore  recited  that  in  consideration  of 
the  payment  by  Irwin  of  the  Crim  judgment  of  $1,964.01,  with 
interest  from  May,  1899,  E.  B.  Nutter  had  executed  his  note 
to  Irwin  for  $185.00,  and  that  S.  C  Nutter  had  executed  his 
note  to  him  for  $195.00,  both  dated  August  8, 1899,  and  payable 
eighteen  months  after  date  The  Nutters  bound  themselves  to 
secure  the  payment  of  these  notes  by  deeds  of  trust  to  be  given 
by  them  upon  the  "surface  of  said  land."  These  notes  are  evi- 
dently the  same  notes  recited  as  the  consideration  for  the  deed 
from  Irwin  and  wife  to  the  Nutters  conveying  to  them  the 
surface.  This  agreement  discloses  also  that  the  two  Nutters 
were  the  owners  of  only  two  undivided  tliirds  of  the  land  and 
it  binds  them  to  assist  "so  far  as  they  legally  can"  in  perfect- 
ing the  title  of  the  said  Irwin  to  the  other  one-third.  No  refer- 
ence is  made  in  tliis  second  agreement  to  the  agreement  of  July 
21,  1899,  In  both  agreements  there  is  a  reservation  by  the 
Nutters  of  two  acres  of  coal  for  family  use.  These  agreements 
were  acknowledged  and  recorded  on  the  ith  of  August,  1899,  and 
the  25th  of  August,  1899,  respectively. 

I^in  paid  the  Crim  judgment  before  the  judicial  sale  and 
took  an  assignment  of  it,  and  on  the  6th  of  November.  1S99, 
bought  the  land,  coal  and  all,  at  the  judicial  sale  at  the  .price 
of  $2,000.00,  hiw  bid  being  the  only  one  made.  Neither  of  the 
above  agreements  seems  to  have  biH-n  carried  out  in  the  manner 
contemplated.  Bui,  taken  in  connection  with  subsoquont  fact?, 
they  clearly  establisli  a  fraudulent  arrangement  enterwl  into  by 
Irwin  through  his  agent  Baubie  and  the  two  Nutters  to  rle- 
fcat  the  rights  of  plaintiffs  in  the  land.  Irwin  wanted  only  the 
coal  and  mining  rights,  and  the  two  Nutters  wanted  the  sur- 
face. Irwin  by  those  agreements,  had  fortified  himself  against 
competitive  bidders  who  might  have  wanted  the  coal,  for  he 
thereby  became  the  equitable  owner  of  the  two-thirds  of  it. 
This,  of  course,  was  not  fraudulent;  hut  the  fraud  appears  from 
later  circumstances.  Irwin  had  previously  paid  two  other  debts, 
both  in  favor  of  J.  N.  B.  Crim,  one  a  judgment  against  K.  B. 
Nutter  and  the  other  a  note  against  S.  C.  Nutter,  the  two  ag- 
es w.  v«. 
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gregating  $760.00.  He  had  thus,  before  the  day  of  judicial  sale, 
paJd  $3,760.00  for  the  coal,  without  the  surface,  and  had  his 
title  to  two  undivided  thirds  of  it  secured.  How  was  his  title 
to  the  other  third  to  be  secured?  Only  by  a  judicial  sale,  as 
some  of  those  interested  in  the  other  third  were  infants;  and 
Nutters  were  bound  to  him  by  agreement  to  assist  in  perfecting 
the  title  to  the  whole  of  the  coal.  Crim,  no  doubt,  gave  Irwin  to 
understand  that  if  the  two  small  debts  owing  him  by  the  two 
Nutters  were  not  paid,  as  well  as  the  larger  judgment  for  which 
the  land  was  decreed  to  be  sold,  be  would  bid  on  the  land  at  the 
sale  and  make  it  bring  enough  to  satisfy  all  these  debts ;  other- 
wise, why  should  Irwin  agree  to  pay  the  Nutter  note  which  was 
not  a  lien  on  the  interest  of  anyone  in  the  land?  The  proof 
shows  that  the  land  was  worth  twice  what  it  brought  at  the  sale. 

Shortly  after  Irwin  got  his  deed  for  the  140  acres  of  land 
from  the  oommissioner,  he  made  a  deed  to  the  two  Nutters  for 
the  surface.  They  testify  that  they  paid  nothing  for  it.  Why 
this  unusual  generosity  on  the  part  of  Mr.  Irwin  ?  The  only  ra- 
tional explanation  is  that  it  was  done  in  pursuance  of  the  pre- 
vioos  fraudulent  ajrangement  between  him,  made  by  Baubie,  his 
agent,  and  the  two  Nutters.  By  this  plan  the  two  Nutters  not 
only  became  the  gratuitous  owners  of  the  surface,  to  the  ex- 
clusion of  plaintiffs,  but  in  addition  thereto  they  secured  indi- 
vidual debts  to  be  paid  which  they  owed  to  Crim  to  the  amount 
of  $760,00;  or,  if  the  two  notes  executed  by  them  to  Irwin  and 
recited  as  consideration  in  the  deed  which  he  made  to  them  are 
to  i)e  deducted,  then  tlie  additional  profit  to  them  would  lie 
$380.00.  These  circumstances  are  clearly  sufficient  to  outweigh 
the  oral  testimony  of  the  interested  parties  and  their  agents  in 
the  transaction,  who  are  the  only  witnesses;  and  are  sufficient 
to  establish  the  charge  of  fraud  against  the  two  Nutters,  Irwin 
and  the  Southern  Coal  &  Transportation  Company,  whose  agent 
Irwin  was.  Smith  on  Frauds,  sec.  266 ;  Bump  on  Frauds,  5.9 ; 
Slurm  V.  Chalfant,  38  W.  Va.  248  (18  S.  E.  451) ;  Bronsm  v. 
Vaughn,  44  W.  Va.  406  (20  S.  E.  1022) ;  CrisUp  v.  Cain,  19 
W.  Va.  438;  Ooshorn's  Eifr.  v.  Sncdgmss,  17  W.  Va.  717. 

The  coal  at  the  price  of  $20.00  an  acre  would  have  brought 
$2,800.00.  This  was  the  price  Irwin  had  agreed  to  pay  the  Nut- 
ters for  it  before  the  judicial  sale,  and  was  $800.00  more  than 
enough  to  pay  the  only  lien  against  the  joint  interest  of  plain- 
66  w.  v«. 
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tiffs  and  the  two  Xuttere  in  the  land,  and  $800.00  more  than 
the  entire  land,  including  the  coal,  sold  for  at  the  judicial  sale. 
By  the  payment  of  this  judgment  and  the  payment  also  of  the 
individual  debts  which  the  two  Nutters  owed  to  Crira,  Irwin 
paid  about  the  amount  that  he  had  agreed  to  pay  for  the  coal. 
But  $760.00  of  thie  amount  was  the  individual  debts  of  the  Nut- 
ters for  which  the  plaintiffs  were  in  no  wise  bound.  This  was 
paid  by  Irwin  notwithstanding  his  Hnowledge  at  the  time  of  the 
interest  of  plaintiffs.  It  is  thus  shown  that  by  the  consumma- 
tion of  this  fraudulent  scheme  plaintiffs  have  been  depmed  of 
their  rights  in  the  land,  and  that  the  two  Nutters  have  acquired 
title  to  the  entire  surface  for  no  other  consideration  than  their 
original  two-thirds  undivided  interest  therein,  and,  in  addition 
thereto,  have  gotten  all  the  benefit  of  the  surplus  value  of  the 
coal  over  and  above  the  amoxint  necessary  to  discharge  the  only 
lien  against  the  land. 

But  what  relation  do  Morrison  and  Trimble  sustain  to  this 
fraudulent  transaction  ?  They  bought  the  surface  from  the  two 
Nutters  and  received  conveyances  by  separate  deed.  The 
amended  bill  alleges  that  they  bought  with  .knowledge  of  the 
fraudulent  arrangement  between  their  grantors  and  Irwin,  They 
answered  denying  any  knowledge  of  the  fraud,  and  averred  that 
they  were  bona  fide  purchasers  for  value.  There  is  no  proof  that 
they  had  any  knowledge  of  the  fraud.  The  fraud  is  a  latent 
one.  The  Harveys  who  are  plaintiffs  in  the  present  suit  were 
])flrties  to  the  Crira  suit  to  enforce  the  judgment  lien;  appar- 
ently, all  the  heirs  of  Geo.  E.  Nutter,  deceased,  were  then  before 
the  court;  and,  so  far  as  the  records  of  that  suit  discloses,  the 
sale  and  deed  by  the  commissioner  to  Irwin  are  entirely  regular ; 
and,  if  it  had  not  been  for  the  fraud  which  the  proof  outside  of 
the  record  establishes,  Trwin  himself  would  have  acquired  good 
title  to  the  interest  of  these  plaintiffs.  Nothing  appearing  of 
record  to  awaken  suspicion  of  any  fraud  or  unfairness  in  the  ju- 
dicial sale,  and  Irwin  appearing  of  record  to  be  the  owner  of  the 
title  to  the  whole  of  the  land,  he  could  confer  good  title  upon  an 
innocent  purchaser  for  value ;  and  so  alpo  could  the  Nutters  who 
had  acquired  title  from  him  confer  good  title  on  their  grantees, 
if  innocent  purchasers  for  value,  notwithstanding  the  Nutters 
had  acquired  their  title  in  pursuance  of  a  secret  fraud.  Srorrison 
and  Trimble  had  no  knowledge,  either  actual  or  constructive,  of 
66  w.  Va. 
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the  fraud  practiced  upon  theee  plaintifFs,  bo  far  as  the  record 
of  the  caee  discloses;  and,  if  they  have  proven  themeelvee  to  be 
purcbaeere  for  value,  they  should  be  protected.  But  have  they 
proven  that  they  paid  value?  The  burden  is  on  them  to  do  so; 
Knigkt  v.  Capita,  23  W.  Va.  639;  Butler  v.  Thompson,  45  W. 
Va.  660;  Knight  v.  Ntae,  53  W.  Va.  50;  Colston  v.  Miller,  55 
W.  Va.  490;  have  they  discharged  it?  We  think  not.  The 
deeds  to  them  from  the  Nutters  recite  auffieient  consideration 
paid,  but  this  is  not  proof  of  payment  as  to  third  parties.  The 
only  proof  as  to  consideration  paid  is  the  testimony  of  the  two 
Nutters,  wh<«e  testimony,  although  not  taken  to  be  read  on 
behalf  of  Morrison  and  Trimble,  might  still  be  read  as  proof  in 
their  behalf,  if  it  was  sufBciently  clear.  S.  C.  Nutter  was  asked 
this  question  and  answered  as  follows :  "Q.  What  did  they  pay 
for  said  surface  of  said  land?  A.  They  paid  about  $517.00, 
somewhere  near  that,  that  waa  for  my  half  of  said  surface  of 
land." 

E.  B.  Nutter's  testimony  is  as  follows:  "Q.  What  did  said 
Trimble  and  Morrison  pay  you  for  your  half  interest  in  Uie  sur- 
face of  said  land?  A.  $800.00."  This  evidence  la  not  suf- 
ficiently clear  to  prove  actual  payment  of  the  money;  it  may 
properly  be  interpreted  to  mean  that  these  were  the  sums  they 
had  agreed  to  pay.  It  is  not  sufficient  to  discharge  the  burden 
of  proving  actual  payment. 

The  deed  from  Irwin  to  the  Nutters  for  the  surface  also 
grants  to  them  two  acres  of  the  coal  underlying  the  name;  and 
this  two  acres  of  coal  is  conveyed  to  Morrison  and  Trimble  by 
the  Nutters.  But  they  acquired  no  better  title  to  it,  as  opainst 
the  plaintiffs,  than  they  did  to  the  surface,  and  it  should  he 
included  in  the  amount  of  coal  to  be  partitioned  olT  to  the  plain- 
tiffs. 

It  is  contended  by  counsel  for  appellants  that  a  different  cane 
of  fraud,  if  any,  is  established  by  the  proof  than  that  alleged  in 
the  bill.  We  do  not  think  there  is  any  substantial  variance  be- 
tween the  case  alleged  and  the  one  proven ;  because  the  fraudu- 
lent agreement  alleged  in  the  bill  is  clearly  inferred  from  the  eir- 
eum!>tances  proven. 

The  decree  complained  of  makes  no  provision  for  the  preserva- 
tion of  the  one-third  of  the  J.  N.  B.  Crim  judgment  as  a  lien 
upon  the  one-third  of  the  coal  and  the  surface  to  be  purti- 
e«  w.  v«. 
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tioned  to  plaintiffB,  but  eeems  to  treat  theii  interest  aa  being  dis- 
charged of  thia  burden. 

This  judgment  was  a  lien  upon  the  lands  descending  to  the 
heirs  of  Geo.  E.  Nutter,  deceased,  and  the  interest  of  each  heir  is 
bound  for  its  proper  proportion  of  the  debt.  Plaintiffs  have  no 
right  to  have  their  one-third  interest  in  the  land  and  coal  re- 
stored to  them  discharged  of  its  share  of  the  lien  of  the  Crim 
judgment.  Irwin  paid  Crim  and  took  an  assignment  of  the 
judgment;  he  now  loses  one-third  of  the  land  to  the  same  persons 
whose  interest  in  the  land  was  bound  for  the  judgment.  He  is 
entitled  to  be  sulvogated  to  the  rights  of  Crim  as  against  these 
plaintiifs.  Eimble  v.  Wotring,  48  W.  Va.  413.  Plainti^,  hav- 
ing asked  equity,  must  do  equity;  they  must,  therefore,  repay  to 
Irwin  the  one-third  of  the  Crim  judgment  with  interest  ITiis 
amount  is  still  a  lien  on  plaintiffs'  one-third  interest  in  the  land 
and  coal  in  Irwin's  favor.  The  decree  is  erroneous  in  so 
far  as  it  gives  plaintiffs  their  interest  in  the  land  without  charg- 
ing it  with  the  one-third  of  the  Crim  judgment  lien,  and,  in 
this  particular,  it  will  be  corrected,  and  as  thus  corrected  it  will 
be  affirmed  and  remanded  for  further  proceedings  according  to 
law  and  the  rules  governing  courts  of  equity. 

Affirmed  in  part.    Reversed  in  part. 


CHARLESTON. 

State  v.  Medley. 
Submitted  June  3,  1909.     Decided  November  16,  1909. 

JuftY— xfurv    Commissioners — failure    to    Take    Oath — "Defacto 

Officer" — Motion  to  Quash  Venire. 

A  Jury  commissioner,  who  has  been  resularly  appointed  br 
the  court  and  who  Is  otherwise  qualiaed.  but  who  hsa  failed 
to  take  and  subscribe  the  oath  prescribed  by  aectlon  3.  chapter 
116,  Code,  Is,  notwithstanding,  a  de  facto  oncer;  and,  as  be- 
tween third  parties,  his  acts  performed  In  the  discharge  of  his 
duties  aa  such  Jury  commissioner  are  valid.  (Wiluaus,  J.  dis- 
senting), (p.  S18). 
Same — Motion  to  Quash  VerHre. 

A  motion,  made  by  a  prisoner  about  to  be  tried  tor  crime,  to 
quash  the  venire  and  discharge  the  panel  on  the  j^ound  that 
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the  list  of  names  of  persons  to  eerre  aa  Jurors,  from  which 
the  panel  was  drawn,  was  selected  bj  two  Jury  commlsslonera 
one  of  wbom  bad  not  taken  the  oath  prescribed  by  section  3. 
chapter  116.  Code,  la  properly  oremiled.  (W[u.iAtis,  J.,  dissent- 
ing).     (p.  218). 

3.  Same — Jurj/  Cowimutionert — T<m«  of  Meeting Directory  Stat- 

utory Proviiiong. 

So  much  of  section  3.  chapter  116,  Code,  as  applies  to  the 
time  of  meeting  of  the  JU17  commlMlonera  for  the  purpose  of 
selecting  the  annual  list  of  penODS  to  serve  as  Jurors  fa  slm- 
ptr  directory,  and  a  substantial  compliance  therewltb  la  auO- 
clent.     (p.  2Z1>. 

4.  Save — Xamber  Summoned— Directory  Statutory  Pravitiont. 

Section  7,  chapter  IIG,  Code,  respecting  the  number  of  Jui^ 
ors  to  be  summoned  by  the  clerk  la  directory,  and  the  Issuance 
of  the  writ  for  a  greater  number  than  thirty,  without  an  order 
of  court  directing  It.  Is  a  substantial  compllanca  with  the 
sutute.     (p.  22Z). 

5.  CaiuiNAL  I/Aw — TViat — Bequeited   Charge   Covered   by   Charge 

Given. 

It  Is  not  error  to  refuse  an  Instruction  asked  for  by  the  ac- 
cused, if  another  Instruction  embracing  the  same  points  of  law, 
ffee  from  objections  and  not  In  any  manner  prejudicial  to  the 
accused,  has  been  given  on  behalf  of  the  state.  It  la  not  neces- 
sary that  tbe  same  Instruction  ahould  be  twice  given,  (p.  224). 

6.  HovicinE — Trio  I — Jn»f  rue  Hon*. 

When.  In  a  trial  for  murder,  tbe  prisoner  had  fntrodnced 
evidence  tending  to  Justify  the  homicide  on  the  grounds  of 
self  defense,  and  the  jury  have  been  properly  Instructed  as  to 
the  law  of  self  defense.  It  Is  not  error  to  give  the  following 
Instruction,  viz:  "If  they  believe  from  the  evidence  In  the  case 
that  the  accused  was  guilty  of  sbooUng  the  deceased  with  a 
deadly  weapon  and  killing  him  the  Intent,  the  malice  and  wUtut 
deliberation  and  premeditation  may  be  Inferred  from  the  acL" 
(p.  225). 

Error  to  Circuit  Court,  Mercer  County. 
John  J[edley  was  convicted  of  murder  in  the  first  dygree.  and 
he  brings  error. 

A  farmed. 
Hide  £  Pendleton,  for  plaintiff  in  error. 
William  Q.  Coitiey,  Attorney  General,  for  the  State. 

Williams,  Judgb: 

At  the  July  term,  1908,  of  the  criminal  court  of  Mercer  county 
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John  Medley  was  indicted  and  tried  for  the  murder  of  one 
Necly  Shannon.  He  was  convicted  of  murder  in  the  firBt  degree 
and  sentenced  to  be  hanged.  The  judge  of  the  circuit  court  of 
Mercer  county  refused  a  writ  of  error,  and  on  the  37th  of  Jan- 
uary, 1909,  defendant  obtained  one  from  this  Court. 

Defendant  took  two  several  bills  of  exceptions,  the  first  of 
which  embodied  hia  exception  to  the  action  of  the  court  in  over- 
ruling his  motion  to  quash  the  writ  of  venire  fadaa  on  the 
grounds,  (1)  that  one  of  the  jury  commissioners  who  made 
up  the  list  of  ]iirorB  from  which  the  panel  was  drawn  was  not 
a  qualified  jury  commissioner;  (2)  that  the  jury  commissioners 
did  not  prepare  the  list  of  persona  who  were  to  serve  aa  jurors 
at  the  time  required  by  law;  (3)  that  the  clerk  issued  the  writ 
for  more  than  the  number  of  jurors  required  by  law,  without  au- 
thority of  court. 

Samuel  R.  Holroyd,  one  of  the  jury  commissioners  that  made 
up  the  list  from  which  the  panel  was  selected,  had  not  taken  the 
oath  prescribed  hy  section  3,  chapter  116,  Code;  and  the  pris- 
oner moved  to  quash  the  venire  and  discharge  the  panel,  before 
the  jury  were  examined  on  tlieir  voir  dire,  and  the  court  over- 
ruled his  motion.  Was  this  error?  The  majority  of  the  court 
are  of  the  opinion  that  it  was  not,  for  the  reason  that  Samuel 
R,  Holroyd,  hy  virtue  of  his  appointment,  had  color  of  title  to 
this  office  of  jury  commissioner,  and  that  hia  acts,  being  the 
performance  of  a  duty  in  the  interest  of  the  public,  are  to  be 
regarded  aa  those  of  a  de  facto  officer  and,  therefore,  valid. 
Building  &  Loan  Ass'n^  v.  Sohn,  54  W.  Va.  101,  and  authoritiea 
cited  on  pages  114  and  115;  Knight  v.  Town  of  West  Union,  45 
W.  Va.  194;  29  Cye.  138!);  Thompson  &  Merriam  on  Juries,  sec- 
tion 63 ;  Safe  v.  Stale,  20  Geo.  60.  But  I  am  unable  to  agree 
with  the  otlier  members  of  the  Court  on  this  subject.  My  opin- 
ion is  that  the  faking  of  the  oath  prescribed  is  an  essential  ele- 
ment of  a  jury  commissioner's  power  to  act ;  that  the  legislature 
plainly  intended  this  provision  of  the  statute  to  be  mandatory; 
that  the  failure  to  take  the  oath  renders  void  the  acts  of  such 
so-called  jury  commissioner;  8nd  that  the  prisoner  could  take 
advantage  of  this  want  of  qualification  by  motion  to  quash  the 
panel,  made  before  the  jnry  had  been  sworn  to  try  the  issue.  Xo 
one  questions  the  power  of  the  legislature  to  prescribe  the  man- 
ner in  which  juries  are  to  be  selected,  and  to  fix  the  qualifi- 

66  \f.    Va. 


Nov.  1909.]  State  v.  Medley.  219 

cation  of  jury  commiseionerB,  and  I  can  hardly  imagine  how 
language  could  have  been  framed  to  express  any  more  certainly 
the  intention  of  the  legislature  to  make  this  provision  impera- 
tive than  is  done  by  the  language  employed  in  the  statute.  It 
says:  "before  entering  npon  the  discharge  of  their  duties,  tlie 
jury  commissioners  shall  take  and  subscribe  an  oath"  etc.  I 
do  not  think  the  principle  which  has  been  so  often  applied  by  the 
courts  in  upholding  the  acts  of  officers  de  facto,  done  under 
color  of  title  to  office,  can  properly  be  invoked  to  support  tlie 
acts  of  a  jury  commissioner  who  had  never  been  qualified  to 
act.  The  legislature,  I  think,  has  made  the  oath  an  essential 
qualification  before  power  to  act  is  conferred ;  it  is  jurisdictional 
and  fundamental ;  and  a  prisoner  tried  by  a  jury  selected  from 
a  panel  drawn  from  a  list  of  names  of  persons  to  serve  as  jurors 
made  up  by  two  jury  commiseionera,  one  of  whom  had  not  taken 
the  oath  prescribed,  is  not  tried  in  the  manner  provided  by  law. 
Such  a  trial  was  without  due  process,  and  in  such  case  it  was 
not  necessary  for  the  prisoner  to  show  that  he  was  prejudiced; 
he  had  a  right  to  demand  a  trial  by  a  jury  selected  by  jury  com- 
missioners who  should  be  qualified  in  the  manner  the  law  pro- 
vides. The  following  authorities  support  this  view,  viz.:  fitate 
V.  Williams,  30  La.  1028 ;  State  T.  Ftmt,  52  La.  Ann.  62 ;  State 
V.  Bryce  11  S.  C.  343;  Hall  v.  Ci»>imoniv&ilt}i,  80  Va.  555; 
Eicharda  v.  Commonveallh,  81  Va.  110;  Jones  et  al  v.  Com- 
monweaith,  41  S.  E.  951;  13  Ene.  PI.  &  Pr.  233;  34  Cyc.  311. 
A  further  objection  is  urged  that  the  list  of  jurors,  from  which 
the  panel  was  drawn,  was  not  made  up  at  the  time  required  by 
law ;  that  it  was  not  done  at  the  levy  term  of  the  county  court. 
The  statute  directs  the  list  to  be  made  up  at  the  levy  term  of 
the  county  court,  annually,  "and  at  any  other  time  when  re- 
quired by  the  circuit  court  of  such  county;"  or,  in  the  pres- 
ent case,  by  the  criminal  court  of  Mercer  county.  The  record 
thows  that  the  list  waa  made  up  on  the  22nd  and  23rd  days  of 
July,  1907.  The  order  entered  of  record  by  the  jury  commis- 
sioners themselves  shows  that  they  met  in  the  clerk's  office  of 
the  criminal  court  of  Mercer  county,  on  the  23nd  day  of  July, 
1907,  the  order  reciting:  "It  being  the  levy  term  of  the  county 
court,"  and  that  on  that  day  they  proceeded  to  prepare  a  list  of 
persons  qualified  to  serve  as  jurors  and  that,  not  having  com- 
pleted their  work,  they  adjourned  until  the  next  day;  and  on 
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the  next  day,  not  having  completed  their  work,  they  adjourned 
until  the  following  day;  and  on  the  third  day  they  met  and  com- 
pleted their  work.  The  record  also  showa  that  the  county  court 
met  on  "Tuesday  the  2nd  day  of  July,  1907 ;"  that  on  this  day 
it  entered  an  order  adjourning  until  "July  83rd  1907;"  and 
that  on  the  23rd  of  July  it  met  and  adjourned  until  the  "Zlst 
day  of  July,  1907." 

The  Acts  of  the  Legislature,  1907,  chapter  63,  amending  and 
re.«nacting  section  29  of  chapter  39  of  the  Code,  fixes  the  time 
when  the  levy  term  must  begin.  This  act  provides  that :  "The 
county  court  of  every  county  shall,  at  a  regular  or  special  session 
of  said  court,  held  for  the  purpose  on  the  first  Tuesday  of  July 
in  each  year,  proceed  to  make  up  an  estimate  of  the  amount  nec- 
essary to  be  levied  for  the  current  fiscal  year  to  cover  all  county 
debts  and  liabilities  payable  during  each  year"  etc.  It  pro- 
vides that  said  estimate  shall  be  published  in  at  least  two  news- 
papers of  opposite  politics  in  the  said  county,  i£  there  be  such, 
for  at  least  three  weeks,  showing  the  amount  to  be  levied  for ;  and 
further  provides  that  the  court  shall  stand  adjourned  until  said 
publications  shall  be  completed,  and  shall  then  reconvene  "on  the 
first  Tuesday  after  said  publications  have  been  made,"  and  make 
such  corrections  in  the  estimate  as  may  appear  to  the  court  nec- 
essary and  proper.  The  statute  then  says:  "The  said  court 
shall  thereupon  levy  so  many  cents  on  every  hundred  dollars 
of  the  valuation  of  the  property  taxable  in  the  county,  accord- 
ing to  the  last  assessment  thereof,  as  will  cover  the  estimated 
amount  necessary  to  be  raised  for  county  purposes"  etc  The 
effect  of  this  act  is  to  fix  the  levy  term  of  the  county  court  on 
some  Tuesday,  late  in  the  month  of  July.  The  record  in  this 
case  shows  that  the  county  court  met  on  the  2nd  day  of  July, 
1907,  which  was  a  Tuesday.  If  the  2nd  was  a  Tuesday  it  waa 
necessarily  the  first  Tuesday  in  the  month.  The  court  then  ad- 
journed until  the  23rd  of  July,  1907,  which  evidently  was  also  a 
Tuesday,  the  3nd  of  the  month  being  Tuesday.  The  23rd  must 
also  have  been  the  first  Tuesday  after  the  completion  of  the  pub- 
lications of  the  estimates  as  required  by  the  statute.  This  day 
was,  therefore,  the  beginning  of  the  levy  term,  whether  the 
court  actually  made  the  levy  on  that  day  or  not;  because  the 
statute,  in  express  terms,  adjourns  the  court  from  the  first  Tue»- 
day  in  July  to  the  first  Tuesday  after  the  completion  of  a  three 
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weeks  publication  beginning  just  after  the  first  Tuesday,  before 
it  can  make  the  levy.  It  ie  then  authorized  to  make  the  levy, 
but  not  until  it  haa  heard  complaints  and  corrected  the  estimate, 
if  it  finds  any  should  be  made.  This  may  require  more  than 
one  day.  Hence,  the  levy  term  may  embrace  more  than  one 
day.  The  statute  does  not  prohibit  the  court  from  adjourning 
to  the  nextj  or  to  some  future  day,  in  order  to  complete  the 
bminees  of  making  the  levy. 

It  is  not  necessary  that  the  county  court  should  be  actually 
Bitting  at  the  same  time  the  jury  commiasionere  are  meeting  for 
the  purpose  of  performing  their  duties,  in  order  to  render  valid 
the  act  of  the  jury  commissioners.  There  are  no  reciprocal  du- 
ties to  be  performed  by  them,  and  no  assistance  that  one  set  of 
commissioners  could  render  to  the  other.  Apparently,  the  only 
purpose  of  the  act  in  designating  the  levy  term  of  the  court  ae 
the  tjme  at  which  the  jury  commissioners  should  meet  to  make 
up  their  list  is  to  fix  some  definite  annual  period  when  it  should 
be  done.  In  respect  to  the  time  of  meeting  the  statute  is  simply 
directory,  and  a  substantial  complance  therewith  is  sufficient. 
State  v.  Clark,  61  W.  Va.  457 ;  Thompson  &  Merriam  on  Juries, 
section  145  and  section  47.  Suppose  the  county  court  should  meet 
and  complete  its  labors  of  making  its  levy  in  one  day  and  adjourn 
tine  die,  and  the  jury  commissioners  should  meet  on  the  same 
day  and  be  unable  to  complete  their  labors  and  should  adjourn 
over  to  tlie  next  day  in  order  to  complete  them,  could  it  be  said 
that  the  act  of  the  jury  commissioners  would  be  void  as  not  com- 
plying with  the  law?  We  think  not.  It  would  be  extremely 
technical  and  wholly  unreasonable  to  take  such  a  view  of  the 
law.  Snppose,  on  the  other  hand,  that  the  jury  commissionci^ 
should  meet  on  the  day  previous  to  the  convening  of  the  county 
court  and  should  not  complete  their  labors,  and  should  adjourn 
over  to  the  next  day,  and  then  again  to  the  next,  completing  its 
labors  on  the  third  day,  would  it  not  be  just  as  technical  and 
just  as  unreasonable  to  hold  their  acts  void  in  this  instance  aa  in 
the  other?  We  think  so;  and  we  hold  that  this  objection  is  not 
well  founded. 

It  ia  further  insisted  that  the  writ  of  venire  facias  should 
have  been  quashed  because  the  clerk  issued  it  directing  the  sum- 
moning of  fifty  jurors  Instead  of  thirty,  without  any  order 
of  court  directing  him  to  do  so.  It  does  not  appear 
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that  the  court  had  previously  made  any  order  respecting  the 
summoning  of  jurors.  This  is  a  mere  irregularity  in  the  writ 
not  affecting  its  validity,  and  we  fail  to  see  how  the  defendant 
could  in  any  wise  be  prejudiced  by  the  summoning  of  a  greater 
number  of  jurors  than  the  law  directs.  However,  it  might  be 
fatal.to  the  writ  if  it  had  issued  for  a  less  number  than  the  stat- 
ute required. 

Under  the  statutory  method  of  selecting  juries  in  this  State, 
and  in  fact  under  the  law  now  in  force  in  most  of  the  states,  the 
writ  of  veiare  facias  bears  but  little  resemblance  to  the  ancient 
writ,  and  the  issuance  of  it  seems  now  to  be  almost,  if  not  alto* 
gether,  a  useless  requirement.  Under  the  common  law  practice 
the  sheriff  was  intrusted  with  the  duty  of  making  the  selection 
of  the  men  to  be  summoned  as  jurors,  and  tlie  writ  was  his  au- 
thority to  do  bo;  whereas  under  our  statute,  he  has  no  power  to 
select.  The  names  of  persons  to  serve  as  jurors  are  drawn  from 
the  jury  box  by  the  jury  commissioners,  and  a  list  of  the  names 
thus  drawn  is  given  to  the  sheriff,  and  he  cannot  summon  any 
one  whose  name  does  not  appear  on  the  list.  Thomp.  &  Mer.  on 
Juries,  section  70  and  cases  cited.  In  34  Cyc.  221,  we  find :  "It 
is  a  ground  of  challenge  to  the  array  if  the  panel  consists  of  less 
than  the  number  prescribed  by  statute,  but  not  where  it  is  larger 
than  the  statute  requires."  And  in  Enc.  PL  &  Pr.  239,  the  law 
is  thus  stated :  "There  seems  to  be  no  good  reason  for  quashing 
a  panel  because  more  than  the  statutory  number  or  the  number 
recognized  at  comm<»i  law  were  summoned,  at  least,  unless  the 
statutory  requirement  as  to  number  is  mandatory,  or  special  cir- 
cumstances exist  whereby  there  may  be  prejudice."  The  follow- 
ing authorities  support  the  text,  viz:  17.  iff.  v.  Insvrffents,  8 
Dall.  (U.  S.)  335;  Prall  v.  Peet,  3  Ija.  274;  a  Hale's  Pleas 
of  the  Crown  263;  Barber  v.  James,  18  R.  I.  798;  FittAimrg  B. 
Co.  V.  Boston  ttc.  R.  Co.,  3  Cush.  (Mass.)  58 ;  Sosmer  t.  War- 
ner, 15  Oray  (Mass.)  46;  Anderson  v.  State,  6  Ark.  445;  Bron- 
son  V.  People,  33  Mich.  34. 

"That  the  panel  of  jurors  contained  a  greater  number  than 
prescribed  by  law  is  not  an  error  to  which  the  defendant  could 
object.  The  error  is  in  his  favor,  and  he  could  not  complain — 
the  state  might."    Anderson  v.  State,  5  Ark.  445. 

The  statute  directing  the  summoning  of  thirty  jurors  is  an  eco- 
nomic provision  to  avoid  the  summoning  of  more  jurors  than 
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might  be  really  needed  to  transact  the  buBineu  of  the  court,  and 
in  this  particular  the  statute  is  simply  directory.  The  eum- 
moning  of  a  greater  number  than  thirty  is  not  fatal  to  the  writ. 

It  is  assigned  as  error  that  evidence  was  admitted  over  de- 
fendant's objection  respecting  the  shooting  of  his  father  by  de- 
ceased some  two  or  three  years  before  the  trial.  Some  of  the 
witnesses  for  the  state  testified  that  defendant  declared,  after  the 
killing,  that  he  had  shot  deceased  because  deceased  had  some  time 
before  that  shot  defendant's  father.  This,  of  course,  waa  com- 
petent evidence  to  show  defendant's  revengeful  state  of  mind 
toward  deceaaed,  and  to  show  motive  for  the  killing.  He  was 
not  prejudiced  by  the  furtljpr  proof  by  the  state  that  deceased 
had  been  tried  for  shooting  prisoner's  father,  and  was  acquitted. 
State  V.  Lane.  44  W.  Va.  730  (29  S.  E.  1020) ;  State  v.  BicL-le, 
53  W.  Va.  59?  (45  S.  E.  917). 

The  refusal  to  give  defendant's  instruction  No.  5  and  the  giv- 
ing of  No.  8  in  lieu  of  it  is  assigned  as  error.  Both  instructions 
are  upon  the  same  question,  that  of  homicide  and  its  various 
degrees.  No.  5  tells  the  jury  that  they  may  find  one  of  four  ver- 
dicts in  the  ease,  if  the  evidence  warrants  it,  to-wit:  (1)  mur- 
der in  the  first  degree;  (3)  murder  in  the  second  degree;  (3) 
voluntary  manslaughter  and  (4)  not  guilty.  It  then  procecda 
to  define  the  three  degrees  of  homicide  above  mentioned,  and 
givea  the  character  of  punishment  applicable  to  each  degree.  In- 
struction No.  8  is  a  copy,  word  for  word,  of  No.  5  with  the  ex- 
ception of  two  additional  verdicts  that  might  be  found,  viz:  (1) 
involuntary  manslaughter  and  (2)  araault  and  battery,  thus  mak- 
ing six  possible  verdicts,  any  one  of  which  might  be  found  if  the 
evidence  warranted  it.  This  instruction  then  proceeds  to  define, 
correctly,  all  five  degrees  of  crime,  the  first  three  in  the  exact 
language  of  No.  5  that  was  refused,  and  also  gives  the  punish- 
ment applicable  to  each. 

The  objection  urged  is  that  No.  8  introduces  two  degrees  of 
crime  not  possible  to  be  found,  because  there  is  no  evidence  to 
support  either,  that  is,  involuntary  manslaughter  and  assault  and 
battery.  No.  5  correctly  states  the  law,  and  we  fail  to  see  any 
good  reason  for  its  refusal  by  the  court.  On  the  other  hand,  No. 
8  is  exactly  like  it  with  the  exception  that  it  tells  the  jury  that 
either  one  of  two  lesser  degrees  of  crime  might  be  found  under  the 
indictment,  which  are  not  mentioned  in  No.  5.  But  is  de- 
6fl  w.  v». 


224  Statb  v.  Medley.  [Nov.  1909. 

fendant  prejudiced  by  the  giving  of  No.  8  instead  of  No.  5?  If 
the  evidence  warrants  the  finding  of  a  greater  degree  of  homicide, 
we  can  not  eee  how  the  accused  could  be  prejudiced  by  the 
court's  telling  the  jury  that  they  might  find  him  guilty  of  a  leaser 
crime.  Such  error  is  in  favor  of,  rather  than  against,  the  ac- 
cused, and  he  has  no  right  to  complain  of  it  State  v.  Prater, 
58  W.  Va.  132  (43  S.  E.  230) ;  Muscoe  v.  Commorweailh,  SV 
Va.  460. 

It  is  generally  irue,  nevertheless,  that  in  felony  trials  the  ac- 
cused is  entitled  to  have  hie  inetructions  given  in  his  own  lan- 
guage, if  they  correctly  propound  the  law  applicable  to  the  Btate 
of  facts  as  supported  by  any  pai^  of  the  evidence.  State  v. 
Evans,  33  W.  Va.  317.  But,  on  the  other  hand,  if  a.  correct  in- 
struction be  already  given,  it  is  not  reversible  error  to  refuse  to 
give  another  one  which  is,  in  all  material  respects,  identical  with 
the  one  given. 

It  is  likewise  urged  that  it  was  error  to  give  instruction  No. 
4  on  behalf  of  the  state.  It  reads  as  follows:  "The  Court  in- 
structs the  jury  that  to  convict  one  of  murder,  it  is  not  necessary 
that  malice  should  exist  in  the  heart  of  the  accused  against  t^c 
deceased.  If  the  jury  believe  from  the  evidence  in  this  case  that 
the  accused  was  guilty  of  shooting  the  deceased  Neeley  Shannon 
with  a  deadly  weapon  and  killing  him  the  intent,  the  malice 
and  the  wilful  deliberation  and  premediation  may  he  inferred 
from  the  act;  and  such  malice  may  not  be  directed  against  any 
particular  person  but  such  aa  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief." 

An  instruction  similar  to  this  has  been  upheld  by  this  Court 
in  at  least  ^two  cases.  First  in  the  case  of  Stalp.  v.  Welch, 
36  W.  Va.  690,  and  second  in  State  v.  Tucker,  52  W. 
Va.  420.  In  fact,  the  instruction  seems  to  have  been  copied  al- 
most verbatim  from  the  instruction  given  in  the  case  first  above 
cited.  But  those  two  cases  differ  from  the  present  one  in  this 
respect :  in  the  Welch  Case,  Welch  was  convicted  of  the  murder 
of  his  wife,  and  in  the  Tucker  Case,  Tucker  was  convicted  of  the 
murder  of  a  woman ;  pnd  in  neither  case  was  there  any  eye  wit- 
nes-'^cs  to  the  tragedy.  But  the  wounds  upon  the  dead  bodies 
proved,  in  both  cases,  that  they  had  been  murdered  by  the  use  of 
deadly  weapons.  In  neither  case  did  the  accused  attempt  to 
justify,  while  in  the  present  case  the  defendant  attempts  to  ju»- 
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tify  on  the  ground  of  self  defense  and  there  is  some  evidence 
tending  to  prove  that,  at  the  time  he  shot  him.  Shannon  was  at- 
tempting to  draw  his  pistol  from  hia  pocket  with  the  intent  to 
Bhoot  accused.  But  this  ia  not  a  binding  instruction;  it  does 
not  tell  the  jury  that  if  they  believe  the  facts  recited  in  the  in- 
struction to  exist,  they  must  find  the  defendant  guilty.  The 
jury  were  properly  instructed  upon  the  law  of  self  defense  hy  de- 
fendant's instruction  Xo.  2,  and  there  was  no  error  in  giving  the 
state's  instruction  So.  4. 

Objection  is  also  made  to  instruction  Xo.  9  given  on  behalf  of 
the  Stat^.  This  instruction  ia  lengthy  and  bears  on  tiie  qnes- 
tioa  of  what  is  necessary  to  constitute  reasoahle  doubt  in  the 
mind  of  the  jurj'  as  to  the  guilt  of  the  accused.  We  do  not  think 
it  necessary  to  set  out  the  instruction  in  full.  It  was  copied 
word  for  word  from  an  instruction  given  in  Stale  v.  Hirkle, 
53  W,  Va.  597;  and  the  instruction  was  upheld  by  this  Court  in 
the  decision  of  that  case.     There  was  no  error  in  giving  it. 

The  prisoner's  motion  to  set  aside  the  verdict  was  overrulwl, 
and  his  exception  to  the  action  of  the  court  in  overruling  it,  to- 
gether with  the  evidence,  is  made  part  of  the  record. 

As  is  usual  in  such  cases,  the  evidence  is  Irath  vohimnious 
and  conflicting.  But  it  is  strong  to  sustain  the  verdict.  It 
shows  that  the  deceased,  Nrely  Shannon,  was  shot  to  death  by  the 
defendant  at  the  house  of  Etta  Gore  at  Cash's  Hill  in  Jlen-cr 
county  about  seven  o'clock  on  the  evening  of  July  4,  lOOS,  dur- 
ing tJie  progress  of  a  "negro  festival"  at  which  there  were  pres- 
ent some  twenty  or  twenty-five  persons.  Deceased  was  the  only 
white  person  there.  A  number  of  witnesses  testify  that  they 
saw  defendant  step  up  behind  deceased  when  he  had  his  face  to 
the  wall,  apparently  gazing  at  a  picture,  and  fire  three  shots 
in  rapid  succession  into  the  back  of  his  head  and  neck,  and  that 
deceased  sank  down  and  expired  immediately.  The  proof  is 
that  any  one'  of  the  three  shots  would  have  been  fatal.  Two 
passed  through  his  head  and  one  througli  his  neck.  The  evi- 
dence is  strong  to  establish  the  fact  that  the  crime  was  a  cold- 
blooded and  cowardly  murder.  The  venlict  appears  to  be  just, 
and  the  judgment  of  the  lower  court  will  be  affirmed. 

Affirmed. 
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PoFFENBABasa,  JoDOB,  (conciuring  and  saataimng  Points  1 
and  2  of  the  Syllabus).     . ' 

We  agree  with  Judge  Williams  in  the  view  that  section  3  of 
chapter  116  of  the  Code  is  mandatory.  A  jury  comtnisGioner 
must  take  the  oath  required  by  that  BectioD,  else  he  is  not  an 
officer  de  jure.  It  is  bb  obligatory  upon  him  to  take  the  oath, 
required  by  law,  as  it  is  upon  other  officers.  His  failure  to  do 
so  occasions  a  legal  vacancy  in  the  office,  but,  if  he  performs  its 
duties  and  no  other  person  claim  it  and  exercise  its  functions 
and  powers  at  the  same  time,  there  is  no  actual  vacancy.  The 
office  is  occupied  by  a  person  who,  technically,  has  no  right  to 
exercise  its  powera.  His  failure  to  take  the  oath  constttutoe 
ground  for  his  removal  or  ouster  from  the  position,  but,  so  long 
as  he  is  sufFcred  to  remain  in,  the  actual  incumbency  and  legal 
vacancy  continue,  and  the  acts  of  the  incumbent  are  done  colore 
officii.  There  is  an  office  and  a  person  filling  it,  though  not 
rightfully.  It  is  the  duty  of  the  appointing  power  to  oust  the  de 
facto  officer  and  we  must  presume  this  will  be  done  and  the  office 
filled  in  law  as  well  as  in  fact.  Thus,  we  make  the  statute  man- 
datory. We  do  not  excuse  or  justify  the  failure  to  comply  with 
its  terms.  It  does  not  follow,  however,  that  we  must  also  inval- 
idate the  acts  done  by  the  de  facto  officer.  Public  policy  de- 
mands that  they  he  upheld.  The  functions  of  government  can- 
not be  performed,  unless  its  offices  are  filled.  The  public  buai- 
nesa  requires  that  somebody  be  recognized  at  all  times  as  com- 
petent to  discharge  the  duties  of  any  given  office.  There  are 
often  contests  and  other  legal  proceedings,  involving  the  ultimate 
and  absolute  right  and  title  to  the  offices,  during  the  pendency  of 
which,  it  is  more  important  that  the  functions  of  the  offices  be 
exercised,  even  tliough  by  persons  not  l^ally  entitled  to  them, 
than  that  they  should  be  closed,  and  the  citizen  unable  to  ob- 
tain the  performance  of  those  acts  which  the  law  vouchsafes  to 
him  for  the  protection  of  his  life,  his  home,  property  and  other 
interests.  Suppose  the  case  of  contests,  involving  the  title  to 
every  judicial  office  in  the  state.  Would  it  be  wise  or  prudent 
that  all  the  courts  he  closed,  pending  the  decision  of  the  con- 
teats,  fio  that  no  man  could  obtain  a  writ  or  order  to  protect 
his  person  or  preserve  his  property  rights?  The  evil  of  snch 
an  interregnum  would  be  incalculable.  This  is  a  violent  hy- 
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pothesia  of  oouTse,  but  it  Bervea  to  illustrate  the  principle.  It  is 
important  to  the  citizen  that  every  office  be  occupied,  open  and 
in  operation  all  the  time.  Hence,  the  legislature,  having  un- 
doubted authority  to  do  so,  has  wisely  ordained  as  follows :  "All 
judgments  given  and  all  acts  done  by  any  person,  by  authority  or 
color  of  any  office,  or  the  deputation  thereof,  under  the  restored 
government  of  Virginia  or  of  this  State,  before  his  removal  there 
from,  shall  be  valid,  though  it  may  afterwards  be  decided  or  ad- 
judged that  he  was  not  lawfully  elected  or  appointed  or  was 
diaqualified  to  hold  the  office,  or  that  the  same  had  been  for- 
feited or  vacated."     Code,  chapter  7,  section  15 

MnXEB,  President,  and  Brax^ok  and  BoBiysoK,  Judges,  con- 
cur in  this  note. 


CHARLESTON. 

Habt  j>.  Labkin,  Tbuster. 
Submitted  January  19,  1909.     Decided  November  16,  1909. 

1.  MoBroAOBS — Truttee — Bond — Necesfity. 

A.  trustee  In  a  deed  of  trust  to  secure  the  payment  of  moner 
may  act  without  bond,  unleas  the  same  la  required  ot  him  bj 
the  grantor  or  a  benedciary.     (p.  iZi). 

2.  Vbwdob  ahd  Fuhchaseb — RemedieB    of    Tendor — Collection    of 

Purchate  Honey — Incumbrances — Covenant  of  Warranty. 

The  coUectlon  of  purchase  money  will  not  be  retarded  aolelr 
because  the  sraotor  has  not  cleared  the  land  of  prior  liens,  when 
the  conveyance  Is  with  covenants  of  general  warranty  but 
without  covenants  of  further  asaurauce.     (p.  230). 

3.  MoRTOAOBs — Tnut  Deed — ForecloBure — Injunction. 

If  liens  which  are  clearly  ot  unascertained  amounts  exist 
prior  to  a  deed  of  trust,  creating  an  Impodlmeat  to  a  fair  sale, 
the  trustee  mar  be  enjoined  by  the  grantor  from  foreclaslng 
the  trust  until  sncfa  Impediment  Is  removed,     (p.  230). 

4.  Same. 

Upon  vacation  motion  to  dissolve  an  Injunction  against  a  sale 
under  a  deed  of  trust  because  ot  Impediment  by  prior  Hens  of 
onascertalned  amounts,  the  Judge  cannot  take  a  bond  as  a  sub- 
Btltnte  for  one  of  such  prior  liens  and  thereby  consider  that 
Hen  discharged,  particularly  when  that  lien  artsas  out  of  an 
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attachment  levy  in  an  action  ot  trespass,  the  party  entitled 
to  tbe  lien  ia  not  before  him  by  notice,  and  that  parly  does 
not  consent  to  accept  the  bond  aa  a  release  of  the  Hen.  (p.  231). 

Appeal  from  Circuit  Court,  EQiidolph  County. 

BiU  by  Fenner  F.  Hart  against  George  A,  Larkin,  trustee,  and 
others,  to  enjoin  a  sale  under  a  deed  of  trust.  Decree  for  de- 
fendants and  complainant  appeals. 

Reversed  and  Remanded. 

W.  B.  Maxwell,  for  appellant. 

Talboit  &  Hoover,  for  appellees  liarkin  and  Gray. 

KoBiKBON,  Jddoe; 

Gray  conveyed  a  large  and  valuable  tract  of  timber  land,  and 
other  timber  rights  and  personal  property  in  connection  there- 
with, to  Hart,  Thurston  and  Eldred.  The  consideration  was 
$61,500,  of  which  the  euni  of  $53,500  was  deferred  in  payment. 
And  on  the  same  day  the  vendees  executed  a  deed  of  trust  on 
the  whole  property  to  George  A,  I^rkin,  trustee,  to  secure  this 
deferred  purchase  money.  Two  attachment  liens  existed  against 
the  property  at  this  time,  growing  out  of  pending  actions  of 
trespass  against  Gray;  one  in  favor  of  Brown  &  Hill,  claiming 
$50,000  damages,  and  llie  otliiT  in  favor  of  E.  D.  Tupper, 
claiming  $30,000  damages.  As  to  each  of  these  actions  and  the 
attachment  proceedings  tlierewitli  a  Us  pendenx  had  been  there- 
tofore duly  recorded.  The  deferred  piirchase  money,  evidenced 
by  notes,  was  payable  in  instalments.  The  deed  of  trust  pro- 
vided for  a  sale  by  the  trustee  u|H>n  default  in  the  payment 
of  any  note.  Some  of  the  purchase  money  notes  were  paid. 
Default  in  the  payment  of  others  being  made,  however,  the 
trustee,  at  the  request  of  Gray,  advertiised  the  property  for  sale 
pursuant  to  the  terms  of  the  deed  of  trust. 

Hart  sought  an  injunction  to  stay  the  sale.  It  was  awanled. 
He  complained  that  the  trustee  had  not  given  bond  I>efore  pro- 
ceeding to  execute  the  trust.  His  bill  averred  the  existence 
of  the  attuchment  liens  and  showed  that  the  uncertainty  in  the 
amount  of  each  of  Ihem  rendered  a  fair  and  advantageona  sale 
of  the  property  impossible.  Ho  also  set  up  as  between  himself 
and  his  co-tonanfs,  or  partners,  certain  claims  and  equities. 
which  had  aripen  subReqnent  to  the  jiurchase  of  the  property 
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and  the  execution  of  the  deetl  of  truAt  securing  the  purchase 
money-  A  subeequent  deed  of  trust,  in  favor  of  the  wife  of 
Thurston,  was  attacked  as  invalid  as  to  plaintiffs  interest  and 
rights  in  the  property.  Tlie  substance  of  the  prayer  waa  that 
the  trustee  be  inhibited  from  enforcing  the  deod  of  trust  until 
he  should  give  bond,  until  the  amounts  of  the  prior  liens  should 
be  ascertained,  and  until  the  riglita  and  equities  of  the  plaintiff 
against  his  co-owners  of  the  property  should  be  settled  and  de- 
termined. 

DepoeitiooB  were  promptly  taken  on  behalf  of  plaintiff.  This 
evidence  related  wholly  to  the  claim  of  Hart  against  his  co- 
owners  and  has  nothing  to  do  with  the  debt  of  Gray  sought 
to  be  enforced  by  the  sale  which  was  enjoined.  Thereafter, 
upon  notice  to  Hart,  the  judge  of  the  circuit  court,  in  vacation, 
heard  a  motion  made  by  Gray  to  dissolve  tlie  injunction.  The 
motioa  was  considered  upon  the  bill,  depositions,  and  answers  of 
Gray  and  the  trustee.  The  trustee  offered  bond  for  the  faith- 
ful performance  of  his  duties.  A  recently  executed  release  of 
the  Tupper  lien  was  averred  and  shown.  The  existence  of 
the  Brown  &  Hill  lien  was  admitted  and  a  bond  of  $100,000 
to  secure  the  same  was  tendered  by  Gray.  The  judge  entered 
a  vacation  order  approving  this  Iwnd  tendered  by  Gray  and  dis- 
eolving  the  injunction.     Hart  has  appealed. 

The  complaint  that  (he  trustee  had  given  no  bond  does  not 
avail  the  plaintiff.  It  is  not  shown  that  a  bond  was  required  of 
him  by  the  grantors  in  the  deed  of  trust  or  the  beneficiary  there- 
under. Hart  cannot  complain  that  tlie  trustee  is  acting  witli- 
out  bond  until  he  demands  that  one  be  given  and  the  trustee 
then  fails  to  execute  bond  and  have  tlie  same  approvc^l  by  the 
county  clerk.     Code,  chapter  T2,  section  0. 

The  argument  that  Gray  could  not  proceed  to  collect  the 
purchase  money  until  he  cleared  the  property  of  prior  liens  is 
not  tenable.  He  conveyed  by  general  warranty,  hot  did  not 
covenant  for  further  assurance.  Only  upon  a  showing  of  his 
insolvency  would  equity  retard  the  collection  of  the  purchase 
money  solely  because  he  failed  to  clear  the  land  of  prior  liens. 
The  purchasers  took  no  assurance  as  to  the  payment  of  these 
liens  other  than  the  personal  responsibility  of  Gray.  The  cov- ' 
enant  of  general  warranty  is  not  a  covenant  against  the  mere 
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existeuee  of  encumbrances.  McClaxtgherty  v.  Croft,  43  W.  Va. 
270;  Cain  v.  Fisher.  57  W.  Va.  492. 

Gray  was  not  obliged  to  discharge  the  prior  liens  before 
proceeding  to  foreclose  the  deed  of  trust  which  secures  the 
purchase  money.  The  collection  of  the  purchase  money  may 
not  be  retarded  merely  because  Gray  has  not  cleared  the  land 
of  these  liens.  He  may  demand  and  recover  the  purchase  money 
before  the  liens  are  paid  by  him.  Yet  the  principle  that  he 
may  do  so  does  not  mean  that  he  may  use  an  inequitable  method 
of  collection.  The  absence  of  a  covenant  against  liens  doee 
not  give  up  the  property  to  sacrificial  sale.  That  want  of  cov- 
enant means  no  more  than  that  Gray  may  collect  the  purchase 
money  before  paying  the  liens.  It  does  not  mean  that  he  may 
use  a  method  of  collection  discountenanced  by  equity.  It  does 
not  mean  that  he  may  violate  that  principle  of  equity 
which  requires  that  the  uncertain  amount  of  each  of  tlie  liens 
be  made  certain  before  he  may  have  a  sale  under  the  deed  of 
trust.  Miller  v.  ArgyU's  Ex'r,  5  Leigh  4fi0;  Poiyne  v.  Webh, 
23  W.  Va.  558. 

That  there  were  impedimenta  in  the  way  of  a  fair  execution 
of  the  trust,  when  the  injunction  was  awarded,  is  clear.  The 
attachment  liens  were  plainly  uncertain  as  to  amounts.  They 
were  dependent  in  this  particular  upon  actions  at  law,  for  un- 
liquidated damages,  yet  to  be  tried.  No  one  could  bid  on  the 
property  with  a  certainty  as  to  what  he  would  have  to  pay 
on  account  of  these  liens.  A  purchase  would  be  subject  to  them. 
An  intending  purchaser  could  not  calculate  what  he  could  af- 
ford to  pay  for  the  property.  The  unascertained  amounts  of  the 
liena  would  prevent  bidding.  Thus  the  value  of  the  property 
at  trustee's  sale  would  be  depreciated.  Under  such  circum- 
stances equity  lends  aid  to  tlie  trustee,  or  to  the  debtor  if  the 
trustee  fails  to  seek  it.  Tucker's  Com.,  Book  2,  p.  106 ;  1  Lo- 
majc's  Digest,  425;  2  Minor's  Inst.,  {4th  Ed.),  344;  George, 
Trustee  T.  Zinn-,  57  W.  Va.,  15 ;  Harfman  v.  Evans,  38  W.  Va- 
669;  Rosselt  v.  Fisher,  11  Grat.  492. 

The  release  of  the  Tuppcr  lien,  however,  took  it  out  of  con- 
sideration as  an  impediment  to  a  sale  by  the  trustee.  The  an- 
swer of  Gray  averred  this  release  and  exhibited  the  document 
evidencing  it.  The  judge,  in  vacation,  of  course,  has  power  to 
consider  an  answer  and  the  proof  nf  its  allegations  upon  a  mo- 
06  w.  Va. 
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tion  to  dissolve  an  injunction.  The  point  that  this  release  could 
not  be  considered  at  snch  vacation  hearing  is  groundleBs. 

But  the  acceptance  and  approval  of  the  bond  tendered  by 
Gray  to  perform  and  eatisf j  any  judgment  that  Brown  &  Hill 
might  obtain  against  the  property  was  not  warranted.  This  was 
an  act  beyond  the  authority  that  a  judge  has  to  consider  and 
act  upon  the  pleadings  and  proofs  in  the  cause  when  a  motion 
to  disedve  an  injunction  is  made  in  vacation.  The  bond  was 
not  received  and  acted  upon  as  a  proof  supporting  the  answers 
of  Gray  and  the  trustee.  They  did  not  aver  that  the  Brown 
&  Hill  lien  was  out  of  the  way.  Gray  asked  in  fact  that  it  be 
put  out  of  the  way  by  the  substitution  of  the  bond  for  it.  And 
that  bond  was  acted  upon  as  an  independent  thing,  and  vir- 
tually declared  t«  be  a  release  of  Brown  &  Hill's  attachment  lien.  ■ 
Yet  this  action  was  solely  upon  motion  to  dissolve  the  injunc- 
tion, as  to  which  motion  Brown  &  Hitl  did  not  even  have  no- 
tice. The  motion  to  dissolve  did  not  extend  so  far.  Mark  you, 
the  bond  was  not  presented  in  pleading  or  proof  as  one  duly 
accepted  by  the  officer  who  levied  the  attachment.  It  was  not 
offered  as  a  bond  having  the  effect,  under  the  statute,  to  release 
the  lien  of  the  attachment.  Code,  chapter  106,  sections  10  and 
11.  That  would  have  made  a  very  different  case.  If  the  fact 
had  been  presented  that  by  some  lawful  act,  or  order  of  court  in 
the  attachment  suit,  the  lien  had  been  discharged,  it  could  have 
been  considered  upon  the  motion  to  dissolve.  But  upon  that 
motion  the  judge  could  not  make  an  order  substituting  a  bond 
for  the  lien.  Such  action  was  not  only  beyond  the  province 
of  the  motion,  but  beyond  the  power  of  the  judge  in  the  prem- 
ises. Monroe  v.  Bartlett,  6  W.  Va.  441;  Kmports  v.  Eauson, 
29  W.  Va.  487. 

The  Brown  &  Hill  lien  still  existed,  notwithstanding  the  giv- 
ing of  the  bond.  Only  by  proper  proceedings  in  the  attachment 
case  could  that  lien  be  discharged,  unless  by  formal  release  of 
the  parties.  In  no  way  did  the  bond  effect  Brown  &  Hill's  right 
to  the  lien.  An  intending  purchaser  would  say  that  the  lien 
atill  existed ;  that  Brown  &  Hill  might  resort  to  it  rather  than  to 
the  bond.  They  never  consented  to  receive  the  bond  as  a  dis- 
charge of  their  attachment.  They  were  not  parties  to  its  accept- 
ance. They  were  given  no  day  to  object  to  its  sufficiency,  even 
if  the  judge  had  been  clothed  with  power  to  take  the  bond  as 
en  w.  T«. 
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a  substitute  for  their  right  under  the  lien.  The  impediment 
to  a  fair  sale  under  the  deed  of  trust  was  not  eliminated  by 
the  bond.  That  impediment  was  as  much  as  ever  in  the  way. 
Because  it  continued  to  exist,  tlie  order  dissolving  the  injunc- 
tion was  erroneous. 

The  other  features  of  the  cause  do  not  now  demand  consid- 
eration. They  pertain  to  its  further  progress.  The  order  dis- 
solving the  injunction  will  be  reversed,  the  injunction  re-instated, 
and  tlie  cause  remanded  to  be  proceeded  in  according  to  prin- 
ciples of  equity. 

Reversed  and  Remanded. 

BRA>fNO\,  Judge,   (dissenting): 

M'cre  it  the  case  of  a  deed  of  trust  for  an  ordinary  debt,  I 
would  have  no  question;  but  it  is  purchase  money.  When  a 
conveyance  is  made,  and  at  the  same  time,  as  part  of  the  transac- 
tion, a  deed  of  trust  for  purchase  money  is  given,  it  is  the  same 
as  the  resen-ation  of  a  lien  in  the  conveyance.  Rousb  v.  Mil- 
ler, 39  \V.  \n,  G38.  As  there  said,  it  is  only  another  mode  of 
retaining  a  lien.  Indeed,  I  may  say  it  is  more  forceful,  because 
it  is  an  agreement  to  sell  for  the  lien,  a  pledge.  Here  is  a 
covenant  of  genera!  warranty,  not  broken  by  the  existence  of 
incumbrances.  Our  cases  settle  that  in  a  suit  to  enforce  a  re- 
served vendor's  lien,  the  creditor  cannot  be  required  to  make 
prior  judgment  lienors  parties.  jYee/y  v,  Ruley,  26  W.  Va.  686; 
Arnold  v,  Cohurn,  33  Id.  373.  In  fact,  this  Court  has  gaid 
that  tlierc  should  not  be  a  convention  of  lienors  in  such  a  puit. 
Moreland  v,  Metz,  34  W.  Va.  119.  If  there  is  a  defect  of  iitle, 
there  could  he  no  question  that  injunction  lies,  as  a  covenant 
of  general  warranty  applies  to  that;  but  we  have  not  defect  of 
title,  but  an  incumbrance,  and  no  covenant  against  incum- 
branccH.  A  general  warranty  is  not.  Cain  v.  Fisht^.  57  \V. 
Va.  493.  I  apprehend  that  the  cases  sustaining  injunction 
were  nearly  all  not  vendor's  liens,  or  where  there  was  other 
covenant  than  warranty.  I  incline  to  think  that  tJie  weight  of 
authority  is  with  me.  TJiere  may  be  some  the  other  way.  By 
English  law  no  injunction  would  lie;  hut  it  is  said  the  Virginia 
law  is  more  liberal  in  enjoining  Iiefore  eviction  for  bad  title. 
See  Judge  Gueen's  opinion  in  ^Valmshy  v.  Slalnaker,  3-1  W. 
Va.,  p.  333.     There  is  some  authority  against  me.     I  myself 
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wrote  in  McClaugherty  v.  Croft,  43  W.  Va.,  p.  S72,  that  equity 
will  relieve  even  against  purchase  money  if  the  title  be  defective, 
or  a  suit  to  subject  it  to  a  lien  !«  pending,  or  if  there  are  in- 
cumbrances and  the  vendor  insolvent.  If  the  vendor  is  insolvent 
I  would  not  question.  Equity  would  not  make  one  pay  purchase 
money,  if  the  covenant  is  worthless.  But  in  saying  that  pur- 
chase money  cannot  be  enforced  if  a  suit  to  enforce  a  prior  lien 
is  pending,  did  I  not  make  the  expression  too  broad?  Judge 
Tucker  said  an  incumbrance  would  do,  as  will  be  seen  in 
^^'almsley  v.  St<Unaker,  24  \V.  Va.,  p.  Tii.  If  the  language  in 
McClaughertif  v.  Croft,  sufrra,  was  Ixirrowed  from  Ktnporla  v. 
EaiDson.  29  W.  Va,  487,  it  is  not  warranted,  as  that  was  a  case 
of  defect  of  title.  I  find  on  further  examination  that  tliu  cases 
cited  in  the  McCtaughertt/  Case  do  not  justify  tiie  statement  that 
equity  will  not  enforce  payment  of  purchase  money  If  a  suit 
is  pending  '*to  subject  it  (the  land)  to  a  lien,"  Neely  v.  Uuley, 
26  W.  Va.  686,  and  other  cases  make  insoU-enfy  of  the  grantor 
essential  where  there  are  mere  liens  for  equity  relief.  I  think 
I  better  expressed  the  rule  in  Jackson  v.  [^nd  Asgoriatiim,  51 
W.  Va.  482,  limiting  relief  to  defect  of  lith..  So  with  Bennett 
V,  Fierce,  45  W.  Va.  654.  I  see  a  clear  opinion  by  Judge  San- 
debs  as  to  relief  against  purchase  money  for  bad  title  in  Iffir- 
vey  V.  Ryan,  59  W.  Va.  134.  Its  statement  of  the  rule  docs 
not  include  mere  Hens  as  constituting  ground  for  restraint  nf 
collection.  The  fact  that  the  incumbrance  is  unsettled  in 
amount  does  not  convert  a  covenant  of  warranty  to  one  agninst 
incumbrances.  Of  course,  there  is  no  question  in  a  suit  for 
purchase  money  under  an  executory  contract.  Shall  this  ven- 
dor be  refused  his  specific  pledge?  How  long  will  he  be  tied 
up?  I  apprehend  that  no  one  will  say  that  in  thi»  equity  suit 
the  court  will  oust  the  other  court  which  has  the  case  of  attach- 
ment, and  try  whether  the  attachment  creditor  has  right  to  re- 
covery and  how  much.  If  not,  then  the  owner  of  this  purchase 
money  must  await  the  motion  of  the  [larties  in  the  attachment 
suit,  over  which  he  has  no  power.  Interest  accumulates,  the 
property  goes  down,  and  the  vendor  laaes  part  of  his  debt,  he  is 
sacrificed  to  prevent  possible  sacrifice  of  the  grantee  who  has 
failed  to  provide  himself  with  a  covenant  against  incumbrances. 
The  rule  that  equity  will  enjoin  sale  under  a  deed  of  trust  where 
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prioT'  liene  are  doubtful  for  any  reaeon  does  not  apply  in  this 
caee  of  a  deed  of  trnBt  operating  as  if  the  lien  were  retained  in 
the  conveyance. 

BoBiNsoN,  Judge: 

After  reading  Judge  Brannon's  note  of  dissent  it  seems  prop- 
er to  say : 

The  owner  of  the  purchaBe  money  has  power  over  the  at7 
tachment  suit.  He  iB  the  defendant  therein.  He  may  demand 
trial.  He  may  promptly  have  the  uncertain  amount  of  the  lien 
made  certain.  Yea,  he  may  have  the  attachment  released  and 
the  lien  discharged  by  giving  a  bond  to  the  officer  who  levied  it. 
Therefore,  the  dissenting  note  is  particularly  in  error  wherein 
it  refers  to  the  attachment  suit  as  one  "over  which  he  has  no 
power."  Equity  requires  the  amount  of  the  lien  to  be  made 
certain  for  his  benefit  as  well  as  for  the  benefit  of  the  debt- 
or. He  is,  equally  with  the  debtor,  interested  in  having  an  ad- 
vantageous sale.  In  Miller  v.  Argyle's  Eafr,  5  Leigh  460, 
Judges  Tucker  and  Cabell  expressly  sanction  the  principle  that 
impediments  to  a  fair  sale  must  be  removed-  They  make  this 
principle  apply  to  a  deed  of  trnet  for  purchase  money  regard- 
less of  any  covenant.  Here  is  eminent  authority.  None  to 
the  contrary  is  found.  And  why  should  the  principle  apply 
to  an  ordinary  debt  secured  by  a  deed  of  trust  and  yet  not  to 
a  purchase  money  debt  so  secured?  No  covenant  or  contract 
is  required  to  invoke  the  principle  as  to  ordinary  debts.  Why 
must  there  be  a  covenant  to  invoke  it  as  to  purchase  money? 


CHARLESTON. 

Wellman  el  al  r.  Hoge  et  ah 
SubmiUed  September  9,  1908.     Decided  November  16,  1909. 

1.  EviDBjJCE— JudicioJ  Jiotice — Proeeedingt  tn  Another  Suit. 

In  <me  suit  Judicial  notice  will  not  be  taken  of  the  proceed- 
ings In  a  separate  and  distinct  suit,  whether  In  the  8am«  or 
anotber  court,     (p.  236). 

2.  Taxation— Sole  for  One  Year's  Delinquent  Taxei — Effect. 

A  sale  for  one  year's  delinquent  taxes  Is  as  effectual  aa  a  sale 
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for  aH  \b6  7ean  for  which  the  l&nd  mar  at  the  time  be  de- 
linqnenL     (p.  237). 

8.     KvjMTiat— Return  of  Tax  Sntea — CertilUa  Copv. 

A  certified  copr  of  the  aherllTB  original  return  of  salee  made 
for  delinquent  taxes,  on  file  In  the  Midltor'a  office,  la  proi>er 
evidence  aa  to  the  quantity  cd  land  Mid  In  a  particular  In- 
atance.     (p.  237). 

4.     Taxation — Balei—Irrviiularitiea — Cure  by  jSlatute. 

The  failure  of  the  eherlff  to  make  a  return  of  Bales  for  delln- 
qoent  taxes  within  the  time  prescribed  by  law,  and  the  failure 
of  the  countr  clerk  to  record  the  same  within  the  time  pre- 
scribed, are  exprcaely  cured  by  atatnte.     (p.  237). 

6.     Sams — Sale* — Bale  of  Land — Oil  and  Oat. 

Where  gae  and  oil  are  severed  In  title  from  land  and  separate 
assessment  Is  not  made  as  to  the  same,  a  sale  of  the  land  for 
delinquent  taxes  under  an  aaseaemeut  without  reservatloiL  car- 
ries with  it  the  BM  and  oil.     (p.  237). 

App«al  from  Circuit  Court,  Marshall  County. 
Bill  by  Joseph  W.  Wellman  and  anotiier  against  William  V. 
Hoge  and  others.    Decree  for  complainaDtB,  and  Hoge  appeals. 

Affirmed, 

John  B.  yfiUon,  for  appellants. 

Caldwell  £  Caldwell  and  McCamic  &  Claris,  for  appellees. 

Robinson,  Judge: 

The  object  of  the  auit  was  to  remove  alleged  clouds  from  the 
tax  title  of  plaintiffs  to  land  in  their  poBseesion.  The  bill  spe- 
cifically averred  the  validity  of  the  title  by  tax  deed.  The  answer 
d^ed  the  regnlarity,  sufBciency  and  validity  of  the  tax  deed,  and 
by  way  of  afBnnative  relief  prayed  that  it  be  cancelled  and  an- 
Bolled.  A  special  reply  closed  this  issue.  It  seems  not  to  be 
ooatroverted  that  if  the  tax  deed  is  valid,  and  passed  title  to  the 
whole  estate,  the  decree  granting  the  relief  asked  by  the  plaintiff 
is  «  proper  one. 

Hoge,  the  defendant,  conveyed  the  land  in  June,  1892,  to 
Barbara  E.  and  Thomas  H.  Hall,  reserving  tlie  gas  and  oil  under- 
lying it.  The  tract  was  thereafter  regularly  assessed  to  the 
Halls  without  reservation.  There  was  no  separate  assessment 
of  the  gas  and  oil.    The  Halls  paid  the  taxes  on  the  aeeesemcut  of 
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the  tract  as  a  whole  until  189?.  They  did  not  pay  for  1897, 
nor  for  the  next  two  years.  The  tract  was  returned  dehnquent. 
In  1900,  it  was  sold  by  the  sheriff  for  the  delinquency  of  1898, 
and  was  purchased  by  one  of  the  plaintiffs.  There  being  no  re- 
demption within  a- year,  a  tax  deed  was  made  to  him  after  a 
survey  and  report  had  been  returned  as  required  by  law.  Later 
he  conveyed  a  one-half  interest  to  his  co-plaintiff.'  Possession 
-of  the  land  by  the  plaintiffs,  under  the  tax  deed,  is  admitted 
by  defendant.  Some  time  after  the  tax  sale,  within  the  year 
for  redemption  therefrom,  Hoge  obtained  from  the  Halls  a  re- 
conveyance of  the  land  to  him  But  he  did  not  even  attempt  to 
redeem.  It  is  this  deed  from  the  Halls  to  Hoge  and  the  claim 
which  Hoge  asserts  to  the  gas  and  oil  by  reason  of  the  reserva- 
tion in  his  deed  to  the  Halls  that  are  attacked  as  clouds  on  the 
title  of  the  plaintiffs. 

The  case  is  resolved  to  these  questions:  Is  the  tax  deed  valid  ? 
If  so,  did  it  carry  the  gas  and  oil  as  well  as  the  land? 

There  was  an  assessment  and  a  return  of  delinquency.  Tliese 
are  essential  to  the  validity  of  the  tax  deed.  The  delinquent 
list  is  not  itt  the  record,  but  the  bill  sufficiently  sets  forth  its 
existence  as  a  regular  one,  and  the  answer  makes  no  attack 
upon  it.  No  question  as  to  regularity  or  sufficiency  of  the  de- 
linquent list  was  put  in  issue.  Yet  upon  this  appeal  it  is  at- 
tacked as  the  identical  one  held  insufficient  by  this  Court  in 
Devine  v,  Wilson,  G3  W.  A'a.  409.  But  we  can  only  consider  the 
case  now  before  us  upon  the  issues  and  record  made  in  it.  We 
cannot  look  to  an  entirely  distinct  record,  made  by  other  parties 
upon  issues  entirely  different  from  tliose  now  involved.  "The 
general  rule  is  well  settled  that  courts  will  not,  ordinarily,  take 
judicial  notice  of  their  records  and  proceedings  in  other  cases," 
1  Elliott  on  Evidence,  section  59.  In  our  recent  decision  in 
Picken«  v.  lioom  Co.,  66  W.  Va.  10,  Judge  Brannon  says: 
"Judicial  notice  will  not  Ije  taken  in  one  suit  of  the  proceedings 
iu  a  separate  suit,  whether  in  the  same  or  another  court.  The 
record  must  be  pleaded  or  given  in  evidence."  If  the  return 
of  delinquency  was  not  good,  Hoge  has  waived  objection  to  it 
by  not  relying  upon  allegations  of  its  irregularity  before  this 
cause  was  submitted  and  decided  in  the  court  below.  The 
pleadings  raise  no  issue  relative  to  the  delinquent  list.  How 
then  could  we  undertake  to  decide  such  issue,  even  if  we  could 
66  w.  Vb. 
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look  to  another  record  for  proof?     Clearly,  new  iBsuea  csnnot 
be  made  upon  appeal. 

The  other  matters  alleged  against  the  validity  of  the  tax 
deed  do  not  affect  it.  It  is  claimed  that  tlie  taxes  were  paid  for 
1897.  It  18  shown  that  they  were  not  paid.  But  what  have  they 
to  do  with  this  tax  deed?  The  delinquency  upon  which  it  is 
based  was  for  the  year  1898.  The  tax  Bale  was  made  for  the 
delinquency  of  that  year,  A  sale  for  one  year's  delinquent  taxes 
is  as  effectnal  as  a  sale  fot  all  the  years  for  which  the  land 
may  then  have  been  delinquent,  i^tate  v,  Sponaugle,  45  W.  Va. 
434.  It  is  alleged  that  the  sheriff  did  not  personally  make  the 
sale.  The  sheriff  was  present,  and  his  deputy  cried  the  sate. 
Surely  it  cannot  be  seriously  contended  that  this  course  was  ir- 
regular. Then  we  are  told  that  only  one  acre  and  not  the  whole 
tract  was  sold.  But  it  is  clearly  shown  that  this  alleged  fact 
is  not  true.  The  copy  of  the  original  list  of  sales,  («rtified  by 
tiie  auditor,  shows  that  all  of  the  tract  was  sold.  This  certified 
copy  is  proper  evidence  of  that  fact.  Winning  v.  Eakin,  44 
\V.  Va.  19.  That  the  sheriff  did  not  return  the  list  of  sales  and 
the  county  clerk  record  the  same  within  the  periods  fixe<l  by 
law  do  not  avail.  These  derelictions  are  expressly  cured  by  the 
t^tatute,  wherein  it  is  provided  that  neither  the  sale  nor  deed 
shall  be  affected  by  the  failure  of  an  officer  to  perform  any  act 
or  duty  reipired  to  be  done  by  him  after  the  sale.  Code,  chapter 
31,  section  25. 

It  is  admitte<l  that  there  was  no  separate  assiosKment  as  to 
the  gas  and  oil.  Then  the  sale  of  the  tract  of  land  under  its 
assessment  without  rescr\'ation,  and  the  <loed  in  pursuance 
thereof,  carried  title  to  the  gas  and  oil.  Tliia  proposition  is 
clearly  established  in  Peterson  v.  Hall,  57  W.  Xa.  5;{5.  It 
demands  no  further  consideration  here. 

The  tax  deed  is  a  valid  one  for  the  whole  estate  in  the  land. 
The  decree  upholding  that  deed  and  removing  the  clouds  from 
the  title  held  under  it  is  clearly  right  and  will  be  affirmed. 

Affirmed. 
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CHARLESTON. 

Tayloe  et  ai.  v.  Tayloe,  Adu'b  et  al. 
Submitted  February  23,  3909.    Decided  November  16,  1909. 

Statutes — Construction. 

A  statute,  limiting  a  thing  to  be  done  in  a  particular  man- 
ner, or  by  a  prescrll}ed  person  or  tribunal,  implies  that  it  shall 
not  bo  done  otberwlae,  nor  by  a  dlTerent  person  or  tribunal. 
,     Expregsio  nniuB  esl  excluaic  altertiu.     (p.  242). 

ExECTiTDBa  AND   AoMiMBTBATOBg — jBowUf — Substitution — Releate 

of  Old  Bond. 

Ab  section  10  of  chapter  S7,  section  3302,  Code  19IM.  devolTea 
upon  tUe  county  court  the  duty  and  power  of  requiring  and 
taking  new  or  sulMtltute  bonds  from  fldvclarieB,  eCectlng  by 
force  of  the  provlBlons  of  section  11  of  said  chapter,  the  releasa 
of  a  bond  antecedently  given  by  such  fiduciary,  the  clerk  ot 
said  court,  not  being  expressly  authorised  by  law  to  take  such 
new  or  substitute  bonds,  has  no  power  to  effect  such  release  by 
accepting  a  new  bond.  (p.  242). 
Samb — Release  of  Surety. 

A  surety  In  a  fiduciary's  bond,  desiring  to  be  released  there- 
from, upon  his  own  motion,  can  obtain  such  relief  only  by 
strict  compliance  with  the  statutory  provisions,  prescribing  the 
mode  ot  procuring  such  release     (p.  243). 

Saue — Surcharginff  Settlements. 

An  attach,  by  appropriate  and  sufflcient  allegatlona,  upOQ  an 
allowance  to  an  administrator.  In  bis  ex  parte  settlement,  ot 
commission  to  which  be  Is  not  entitled,  according  to  the  allegir 
tlons  of  the  bill,  is  a  sufflcient  speciflcatloa  ot  an  improper 
charge  against  the  estate,  in  a  bill  to  surcharge  and  falsify  such 
settlement     (p.  244). 

Same— Sett (ement  of  Account — Allotoanoe  of  CommistloK. 

Though  there  may  be  discretion  in  a  court  of  equity  to  allow 
commission  to  a  fiduciary  in  his  settlement,  when  he  h>a 
failed  to  make  It,  or  render  a  statement  erf  the  mraier  In  his 
hands  to  the  parties  entitled  thereto,  or  lay  his  accounts  before 
a  commissioner  In  a  pending  suit,  within  the  time  prescribed 
by  section  7  of  chapter  87,  section  S299.  Code  1906,  a  question 
not  here  decided,  It  Is  error  to  allow  commission,  under  such 
circumstances.  In  the  absence  of  any  fact,  disclosed  by  the  rec- 
ord, that  could  call  upon  the  court  for  the  exercise  of  sudi 
discretionary  power,     (p.  244). 
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6.      Same— Srtdement— Jn*«re»(  on  Fund. 

It  is  not  Improper  to  cb*rge  InterMt  on  K  fund  in  tbe  handa 
of  an  administrator,  Irom  the  date  of  hts  ex  parte  wttlement 
made  more  than  two  years  after  bis  appointment  and  the  ap- 
praisement of  the  estate,  showing  hj  far  the  greater  part  there- 
of to  have  been  In  his  hands  In  the  form  of  monej  and  notes 
within  a  few  dara  after  his  appointment,  although  the  report 
of  the  commissioner  In  the  cause  states  that  tbe  administrator 
received  the  fund  with  which  he  Is  chargeable  "as  of"  tbe  date 
ot  the  ex  jtarte  settlement,     (p.  244). 

Appeal  from  Circuit  Court,  Calhoun  County, 

Bill  by  Lena  Dell  Taylor  and  others  against  Amnon  Taylor, 
adnunistrator,  and  othere.  Dem-ee  for  plaintiffs,  and  defendant 
Central  Banking  &  Trust  Compaoy  appeals. 

Modified  and  Affirmed. 

Merrick  £  Smith,  for  appellant. 

Van  Winkle  &  Ambler,  for  appellee  United  State  Fidelity  St 
Guaranty  Co,  Mathews  i&  Bell,  for  appellees  Lona  Dell  Taylor 
and  others. 

POFrENBAKOEB,  JCDQB: 

In  February,  1903,  Tasriel  Taylor  of  Calhoun  county  died 
intestate,  leaving  several  heirs  and  a  considerable  personal  estate. 
A  few  days  afterwards,  Amnon  Taylor,  the  oldest  son,  was 
appointed  administrator  of  the  estate  and  gave  a  $6,000,00  bond, 
as  such,  in  which  the  Central  Banking  and  Trust  Company,  the 
appellant  here,  was  surety.  On  the  29th  day  of  July,  1904,  he 
appeared  before  the  clerk  of  the  county  court  of  said  county,  in 
the  recess  of  tbe  court,  and  tendered  another  bond  for  a  like 
amount,  as  such  administrator,  in  which  the  United  States 
Fidelity  and  Guaranty  Company  was  the  surety.  On  the  28th 
day  of  July,  1905,  he  again  appeared  before  said  clerk,  in  the 
receag  of  the  court,  and  tendered  a  third  administration  bond 
for  the  same  sum,  in  which  the  Citizens  Trust  and  Guaranty 
Company  of  West  Virginia  was  the  surety.  All  of  these  bonds 
were  accepted  by  said  clerk,  and  his  action,  in  so  doing,  was 
later  confirmed  by  the  court,  but  not,  in  the  case  of  said  last 
named  bond,  until  after  this  suit  had  been  brought,  nor  until 
April,  190fi.  The  giving  of  the  second  bond  was  occasioned 
by  a  demand  for  release,  made  by  the  surety  in  the  first,  the  law 


A^oogle 


240  Taylor  r.  Taylor.  [Xov.  lOUi). 

having  been  bo  amended  as  to  prohibit  it  from  traasactiag 
surety  and  guaranty  business  in  connection  with  its  banking 
business.  The  tliird  eeems  to  have  resulted  from  competition 
in  the  surety  business,  but  recites  on  its  face  that  it  was  given 
in  lieu  of  the  second  and  for  tlie  purpose  of  releasing  it.  No 
doubt  each  Bubeequently  executed  bond  was  intended  to  be  a 
substitute  for  its  immediate  predecessor. 

The  administrator  having  failed  to  file  an  inventory  of  the 
estate  and  also  to  settle  his  accounts,  within  the  time  prescribed 
by  law,  but  having  made  an  ex  parte  settlement  at  a  later  date, 
which  is  said  to  be  incorrect,  but  shows  indebtedness  to  the 
distributees,  amounting  to  $2,728.77,  three  of  the  infant  children 
of  the  decedent,  suing  by  their  next  friend,  instituted  this  suit 
to  obtain  a  discovery  of  assets,  surcharge  and  falsify  the  settle- 
ment and  compel  payment  of  their  distributive  shares  of  the 
estate.  The  sureties  in  all  the  bonds  were  made  parties  defend- 
ant, but  tbc  bill  was  dismissed  on  demurrer,  as  to  the  United 
States  Fidelity  and  Guaranty  Company  and  the  Citizens  Trust 
and  Guaranty  Company,  the  sureties  in  the  last  two  bonds,  and 
a  decree  was  pronounced,  fixing  the  liability  at  the  sura  of 
$3,035.60,  and  requiring  the  administrator  and  the  surety  in 
said  first  bond  to  pay  to  each  of  the  plaintiffs  the  sum  of  $.i0.5.93, 
one-sixth  of  the  total  amount,  these  constituting  the  total  actual 
liability,  since  the  other  three  heirs  had  received  their  shares. 
The  surety  appeals,  assigning  several  errors,  going  to  the  ques- 
tion of  liability,  sufficiency  of  the  bill  in  respect  to  pleading, 
rulings  on  e.tceptioVis  to  the  commissioner's  report  and  other 
matters,  and  the  appellees  cross-assign  errors,  relating  to  charges 
and  credits  in  the  account  ns  reported. 

The  answer  of  the  Central  Banking  and  Trust  Company  set 
up  all  the  facts  hereinbefore  stated,  and  claimed  to  have  been 
released  from  liability  on  the  bond  by  reason  thereof,  but  did 
not  assert  any  claim  to  cross  relief  against  the  sureties  on  the 
other  two  bonds  or  either  of  them.  In  other  words,  the  answer 
is  one  purely  defensive  to  the  bill,  and  the  questions,  raised  by 
it,  are,  for  fhc  most  part,  legal  in  their  nature.  They  involve  the 
])owers  and  duties  of  the  clerk  of  the  county  court  and  the  force 
and  effect  of  his  acts  done  in  vacation.  They  also  necessitate 
an  inquiry  as  to  the  meaning  and  construction  of  the  statutory 
provisions  relating  to  bonds  given  by  fiduciaries.  Section  1 
06  w.  Va. 
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of  chapter  118,  section  3752,  Code  of  1906,  authorizes  the  clerk 
of  any  county  court  to  appoint  appraieers  of  decedents'  estates, 
admit  wills  to  record,  appoint  and  qualify  executors,  administra- 
tors, guardians,  curators  and  committees,  and  require  and  take 
from  them  the  necessary  bonds,  during  the  recess  of  the  regular 
sessions  of  the  county  court,  in  the  same  manner  and  with  like 
effect,  for  the  time  being,  as  the  county  court  could  do,  if  in 
session.  The  only  express  limitation,  imposed  upon  these  powers, 
is  that  no  contest,  as  to  such  probate  or  appointment,  shall  be 
heard  or  determined  by  the  clerk.  Section  2  of  the  same  chapter 
requires  the  clerk  to  report,  to  the  nest  regular  session  of  his 
court,  the  probate  of  every  will  and  the  appointment  of  every 
appraiser,  executor,  administrator,  guardian,  curator  and  com- 
mittee, BO  made  by  him,  and  it  ia  made  the  duty  of  the  court 
to  confirm  the  same,  if  no  objections  thereto  are  made.  Section 
1  of  chapter  87,  section  3293,  Code  of  1906,  requires  said  clerk 
to  keep  a  record  of  personal  representatives,  guardians,  curators 
and  committees,  showing  in  separate  columns  the  name  of 
every  such  fiduciary,  the  name  of  the  decedent  for  whose  estate 
he  ifl  representative,  the  names  of  the  distributees,  the  name  of 
the  living  person  for  whom  he  is  guardian,  curator  or  com- 
iriittee,  the  names  of  his  sureties,  the  date  of  the  order  conferring 
his  authority,  and,  in  case  of  the  revocation  of  such  authority, 
this  fact  and  the  date  thereof  This  section  requires  the  clerk, 
at  the  time  of  making  such  entry  as  to  any  Hduciary,  to  examine 
whether  he  has  given  snch  bond  aa  the  law  requires,  and,  if  it 
appears  that  he  has  given  no  bond,  or  that  his  bond  is  insufficient, 
to  make  report  thereof  to  hia  next  court.  Section  9  of  tlie  same 
chapter  requires  the  commissioner,  before  whom  any  fiduciary  haa 
laid  a  statement  of  his  accounts,  to  inquire  whether  he  lias  given 
bond  as  the  law  requires  and  whether  it  ia  in  a  penalty,  and  with 
sureties,  sufficient,  and  to  report  the  result  of  such  examination 
and  inquiry  to  the  court  by  which  he  was  appointed.  Section 
10  of  that  chapter  empowers  that  court  to  require  the  fiduciary 
to  give  a  new  bond,  if  it  appears  proper  to  do  ^o  from  the  report 
of  the  clerk  or  the  commissioner,  or  evidence  adduced  by  a 
surety  or  the  representative  of  a  surety  for  such  fiduciai^,  or 
by  any  other  person  intereBte<l.  \Vhe»such  bond  is  given  under 
the  order  of  the  court,  it  relates  back  to  the  time  of  the  qualifi- 
cation of  the  fiduciary  and  binds  the  obligors  therein  aa  offect- 
eo  w.  vb. 
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ually  as  if  it  had  been  then  executed,  and  this,  without  any 
eiprees  provision  therein  to  that  effect,  and  thereupon  the 
Bureties  in  the  former  bond  and  their  representativeB  are  forth- 
with discharged  from  all  liability,  except  as  to  any  matter  for 
which  a  suit  may  be  then  pending  on  the  former  bond,  and,  in 
the  case  of  the  pendency  of  such  suit,  it  may  be  prosecuted  to 
judgment  or  decree,  but,  as  to  every  such  matter,  the  new  bond, 
without  any  exprcBa  provision  therein  to  that  effect,  binds  the 
obligors  therein  to  indemnify  the  sureties  in  the  former  bond 
against  all  loss  or  damage  in  consequence  of  executing  the  former 
bond.  ' 

The  vital  inquiry  here  is  whether  the  act  of  the  clerk,  done 
in  the  recess  of  the  court,  and  afterwards  approved  and  confirmed 
by  the  court,  released  the  surety  in  the  first  bond,  rather  than 
whether  a  new  bond,  so  taken  and  approved,  binds  the  obligors 
therein.  Such  new  bond  may  be  absolutely  good  and  yet  not 
constitute,  in  law,  a  substitute  for  the  old  one  or  work  a  release 
thereof.  Section  10  of  chapter  87  seems  to  be  the  only  jwo- 
vision  in  our  statute,  authorizing  the  release  of  a  surety  or 
substitution  of  a  new  bond  for  an  old  one,  at  the  instance  of  a 
surety.  This  section  says  the  court  may,  when  it  appears 
proper,  "on  evidence  adduced  by  a  surety  or  the  representative 
of  a  surety  for  such  fiduciary  *  •  order  him  to  give  before 
such  court  a  new  bond  within  a  prescribed  reasonable  time,  in 
such  penalty,  and  with  or  without  sureties,  as  may  appear 
proper,  and  may,  if  such  order  be  not  complied  with,  or  when- 
ever from  any  cause  it  appears  proper,  revoke  and  annul  his 
powers."  The  effect  of  such  bond,  when  given,  is  prescribed  by 
the  next  section.  No  provision,  expressly  authorizing  the  clerk 
to  require  a  new  bond  or  release  a  surety,  can  be  found  in  the 
statute.  His  authority  to  take  bonds  is  conferred  in  connection 
with  the  appointment  of  fiduciaries,  and,  while  there  ia  no 
limitation  upon  his  powers  in  respect  to  the  jurisdiction  con- 
ferred upon  him  in  the  recess  of  the  court,  except  that  he  shall 
hear  no  contest,  the  provision  authorizing  him  to  take  bonds 
must  be  read,  considered  and  interpreted  in  the  light  of  that 
other  statutory  provision  which  vests  the  jurisdiction  to  take 
new  bonds,  releasing  ol^ones,  in  the  court,  and  not  in  the 
clerk.  Devolution  of  this  power  upon  the  court  negatives  in- 
tention to  allow  it  to  be  used  elsewhere  or  by  any  other  tribunal 
66  w.  v«. 
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or  peisoo.  Expressio  tintus  est  exclnsio  allerivs.  Note,  in  this 
coimectioii,  that,  while  the  failare  of  a  fiduciary  to  give  a  bond, 
or  the  inBuSciency  of  the  bond  given,  most  or  may  come  to  the 
attention  of  the  clerk,  in  legislative  contemplation,  he  is  never- 
theleas  authorized,  in  that  event,  to  do  nothing  more  than 
report  the  fact  to  the  conrt  as  &  basis  for  its  action.  We  think 
these  statutory  terms  and  provisions,  thus  brought  into  relation, 
unaided  by  any  argument  or  discusaion,  make  plain  the  legisla- 
tive intent  to  confer  upon  the  clerk  only  power  to  take  a  fiduciary 
bond  jn  the  first  instance,  and  to  withhold  from  him  both  the 
power  to  take  and  to  require  a  new  bond  bo  as  to  make  it  a 
BubBtitute  for  one  already  given  so  as  to  work  a  release  thereof, 
and  also  authority  to  revoke  powers  already  conferred.  "The 
sfatntor}-  method  for  the  release  of  an  existing  surety  on  a  guard- 
ian's bond  by  the  subetitutiou  of  a  new  one  must  be  strictly  pur- 
sued ;  otherwise  the  new  bond  is  merely  cumulative  and  the  old 
sureties  remain  bound."  Brandt  on  Suretyship  &  Ouaranty, 
section  707.  This  text  is  sustained  by  numerous  deciaiom, 
among  which  are  Elbert  v.  Jacohy,  8  Bush.  (Ky.)  543;  Jones  v. 
Hays,  38  N.  C.  502  (44  Am.  Dec.  78) ;  People  v.  Brown.  S3 
Col.  425.  To  the  same  effect  see  27  A.  &  E.  Enc.  Iaw  536.  The 
decisions  in  Perry  v.  Campbell,,  10  W.  Va.  238,  and  Bruce  v. 
Bickerion,  18  W.  Va.  342.  neither  conflict  with  this  view  nor 
juatify,  as  precedeutB,  a  difEcrent  interpretation  or  conclusion. 
In  the  first,  the  new  bond  was  required  by  the  county  court,  on 
the  motion  of  a  surety,  under  the  provisions  of  chapter  133  of 
the  Code  of  1849;  and,  in  the  second,  it  was  required  by  the 
recorder  of  the  coun^,  in  strict  conformity,  for  all  we  can 
see,  with  the  provisions  of  chapter  87  of  the  Code  of  1868, 
vesting  wide  probate  jurisdiction  in  that  oflUcer.  Nor  is  a 
difFerent  principle  asaerted  in  Sayers  v.  CoMiell,  33  Grat.  525, 
or  Lingle  v.  Cook,  32  Grat.  262.  In  both,  the  new  bonds  were 
given  before  courts  having  express  statutory  jurisdiction  to 
take  them  as  substitute  bonds.  The  irregularity  in  the  taking 
of  the  new  bonds  may  not  invalidate  them  as  statutory  bonds, 
and,  if  it  does,  they  may  be  good  as  common  law  bonds,  but 
they  are  clearly  not  substitute  bonda,  releasing  or  discharging 
bonds  antecedently  given,  such  as  are  contemplated  by  sections 
9,  10  and  11  of  chapter  87.  Further  than  this,  we  decide 
nothing  in  the  present  state  of  the  case. 
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A  further  charge  against  the  bill  is  lack  of  specification  of 
any  item  as  having  been  improperly  omitted  from  the  debit  aide 
of  the  account,  or  allowed  on  the  credit  side  thereof.  A  bill  filed 
only  to  surcharge  and  falsify  a  stated  account  must  specify  one  or 
more  of  such  items,  Seahright  v.  Sfahright,  28  W.  Va,  413. 
We  think  the  challenge  of  the  allowance  of  commissions  to  the 
administrator,  amounting  to  $176.80,  brings  the  case  within  this 
requirement  of  the  rule.  The  hill  avera  the  appointment  of  the 
administrator  on  the  2l8t  day  of  February,  1903,  and  says  no 
settlement  was  made  by  him  until  the  23rd  day  of  October,  1905, 
more  than  two  years  after  the  date  of  his  appointment,  and 
nothing  appears  on  the  face  of  the  bill  by  which  the  administra- 
tor could  bring  himself  within  any  exception  made  by  the 
statute  or  prescribed  by  any  rule  of  cotirt,  in  respect  to  the 
allowance  of  compensation.  The  settlement,  as  made,  was  prima 
facie  correct,  by  force  of  the  statute,  and  this  alleged  improper 
charge  upon  the  estate  constituted  ground  for  equity  jurisdic- 
tion. 

Hight  to  discover}',  predicated  on  the  failure  of  the  administra- 
tor to  file  an  inventory  within  the  time  prescribed  by  law,  is 
urged  as  a  ground  of  jurisdiction,  but,  in  view  of  tlic  settlement, 
made  before  the  institution  of  the  siiit,  this  ground  of  jurisdic- 
tion may  have  failed  Whether  the  position  is  tenable  or  not, 
it  is  nnnecesssry  to  say,  inasmuch  as  there  is  jurisdiction  upon 
the  ground  already  stated. 

The  action  of  the  court  in  overruling  an  exception  to  the  re- 
port of  tlie  cnmmi?fiioner,  in  respect  to  the  allowance  of  inter- 
est from  the  18fh  day  o(  June.  19(15,  on  the  balance  then  due 
from  the  administrator,  is  complained  of  in  the  assignments  of 
error.  The  exception  says  the  funds  came  into  the  hands  of  the 
administrator  on  that  day  and  he  should  have  been  allowed  a 
year  in  which  to  invest  the  same.  Xothing  in  tJie  record  sus- 
tains this  assertion.  The  commissioner,  before  whom  the  ad- 
miniBfrator  made  his  settlement,  shows  by  his  report  that  tliore 
was  then  in  his  hands,  or  rather  that  he  was  then  liatle  to  the 
estate  for,  said  sum.  .\s  he  had  been  appointed  almost  two 
years  before  the  date  of  this  settlement,  and  the  appraisement 
of  the  estate,  made  immediately  after  his  appointment,  a  copy 
of  which  is  exhibited  with  the  hill,  A\m\s  there  wore  then 
money  of  the  estate  amounting  to  ^^.S.W.S.I  and  notes  amount- 
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log  to  $978.03,  it  is  aliuoet  certain  that  the  luone}'  came  into 
his  hands  long  before  tlie  date  of  the  eettlement,  June  18,  1905. 
Although  the  report  says  the  administrator  ''received  the  said 
sum  of  $5,893.19  as  of  Januani'  18,  1905,"  the  evidence,  re- 
turned with  it,  shows  the  contrary.  Read  in  the  light  of  the 
evidence,  this  must  he  interpreted  as  meaning  only  that  the  com- 
missioner treated  it  as  liaving  been  then  received.  It  does  not 
say  the  fund  was  received  on  tlie  day  named,  hut  as  of  that 
day.  Reversal  must  be  justified  by  error,  affinnativdy  shown 
by  the  record.  In  this  instance  all  the  vi.'iible  evidence  tends 
to  sustain  the  decree,  wherefore  we  perceive  no  rea<»on  for  dis- 
turbing it  as  to  this  matter. 

Exception  No,  3  sets  up  want  of  jurisdiction  in  the  court. 
This  is  witiiout  merit,  a^  we  have  shown.  Exc-eption  Xo.  4 
goes  to  the  suflBciency  of  the  commissioner's  notice  and  the  pub- 
lication and  posting  thereof.  There  is  no  specification  of  any 
defect,  and  we  see  none. 

The  croBfl-asaignment  of  error  goes  to  the  allowance  of  com- 
mission on  the  entire  amount  of  the  estate.  This  having  been 
disallowed  by  the  commissioner,  and  the  surety  having  excepted 
to  his  action  in  so  doing,  the  court  snataine<l  the  exce])tion.  By 
eipress  statutory  provision,  a  fiduciary  lows  his  commission  for 
failure  to  make  his  settlement  within  the  prescribed  time,  un- 
less, within  such  time,  he  shall  have  rendered  to  the  parties  en- 
titled, to  the  money  in  his  hands,  a  statement  thereof  and  actual- 
ly settled  therefor,  or  laid  a  statement  of  his  receipts  before  a 
commissioner  in  a  pending  suit,  authorized  to  settle  his  accounts. 
The  administrators  answer  attempts  to  excuse  the  failure  in 
question  by  showing  lie  had  seasonably  laid  his  accounts  before 
a  conunisaioner  who  was  then  sick  and  later  died  without  having 
reported  the  settlement;  but  a  general  replication  was  filed,  call- 
ing for  proof  of  tlie  averment,  which  was  not  furnished,  al- 
though Taylor  was  examined  as  a  witness,  and  it  appears  he  could 
have  proved  the  averment,  if  tme,  hy  another  witness.  But  he 
adduced  no  evidence  at  all  to  sustain  it.  Proof  of  this  part  of 
the  answer  might  have  sufficed.  Lovett  v,  Thomas,  81  Va.  245; 
TreveJyan  v.  Loffl,  8.1  Vn.  141;  Bretit  v.  Chfinger.  78  Va.  13; 
Boyd  V.  Boyd.  3  Grat.  11?;  Kee  v.  Kce.  2  Grat.  IIC.  If  the 
court  has  any  discretionary  power  in  such  cases,  some  facts 
must  be  disclosed,  calling  for  the  exercise  thereof.     It  cannot 
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be  an  arbitrary  diBcretion.  Nothing,  npcm  which  the  court 
could  hare  based  thie  ruling,  has  been  discovered,  unless  it  be 
the  commiseioner'B  statement  that  the  administrator  received 
the  fund  "aa  of  January  18,  1905,"  which  we  have  already  in- 
terpreted and  disposed  of.  In  sustaining  this  exception,  the 
court  ened  and  the  decree  must  be  modified  so  as  to  require 
payment  to  each  of  the  plaintifEs  an  additional  amount,  equal 
to  one-sisth  of  the  commisBion  allowed,  $294.66,  namely,  $49.11, 
which,  added  to  the  sum  decreed,  makes  $555.04. 

No  other  error  being  perceived,  the  decree,  as  so  modified,  will 
be  affirmed  with  costs  and  damages  according  to  law. 

Modified  and  Affirmed. 


CHARLESTON. 

Beckwith  v.  Lainq. 

Submitted  March  2,  1909.     Decided  November  16,  1909. 

EiQUiTr — Partiea. 

OrdlDaiily,  all  persons  Interested  In  the  subject  matter  of 
ft  Buit  in  equity   should  be  nutde  parties  to  the  bill,   either 
as  plaintifta  or  defendants,     (p.  249). 
.     Appeal  abd  Bbbob — Harmleaa  Error — Defect  of  Portiet. 

However  It  may  be,  in  respect  to  rlgdit  to  appellate  relief, 
wh«i  a  trustee,  suing  as  pUlntllT  and  failing  to  make  hla 
cettiii  gue  trualent  parties,  obtains  all  the  relief  to  which  the 
latter  could  possibly  be  entitled,  and  detect  of  parties  Is  r^led 
upon  In  tile  appellate  court  for  the  first  time,  such  imperfection 
in  the  bill  alTords  ground  of  relief  In  the  appellate  court,  when 
the  oblectlon  has  been  made  by  demurrer  la  t3ie  court  below, 
before  it  could  be  known  what  the  result  would  be,  alnce  the 
defendant  is  entitled  to  have  all  interested  parties  bound  by 
the  decree.  In  such  case,  there  la  no  waiver  of  this  right,  and 
the  court  below,  at  the  time  of  overruling  the  demurrer,  could 
not  know  whether  injury  would  result  therefrmn  or  not,  (p. 
260). 

Tkusts — Partiet — Beneficiariet  of  TrutU. 

A  bill,  filed  by  a  plaintiff  in  hie  own  right  to  enforce  speclllc 
performance  of  a  contract,  exhibited  with  the  bill,  and  showing 
that  it  was  made  with  the  plaintiff  as  trustee^  is  demarrftUs 
in  the  trial  court  for  want  of  necessary  parties,  namely,  the 
beneficiaries  in  the  trust,  tp.  260). 
66  w.  Va. 
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4.  Same. 

If,  In  the  progrees  of  ■  suit  In  equity,  it  developB  In  any  mj 
that  ono  or  more  of  the  defendants  Is  a  trustee  aod  the  bene- 
ficiaries of  the  trust  are  not  made  parties,  no  final  decree  shonld 
be  entered  in  the  canse  unless  such  beneficiaries  are  made 
parties  by  amendment  of  the  bltL     (p.  250). 

5.  Appeal  aro  Sbbob — DetennittatUm  ana  DUpo§ition  of  Cauto — 

Int/uiry  into  Jurisdiction. 

Ob  reversing  a  decree  for  want  of  necessarr  parties,  the 
appellate  court  will  enter  upon  no  Inquiry,  concemlng  the 
merits  of  the  cause;  but  it  will  detrrmine  vhether  the  subject 
matter  of  the  bill  is  within  the  Jurisdiction  of  a  caurt  of 
eiinity.     (p,  251). 

Appeal  from  Circuit  Conrt,  Raleigh  County. 
Specific  perfDTmance  by  G.  S.  Beckwith  against  James  Laing 
and  another.     Decree  for  complainant,  and  defendants  appeal. 
Reversed  and  Remanded. 

T.  K.  Laing,  File  A  File,  and  McQinnxa  A  Hatcher,  for 
appellants. 

POFFENBASGERj  J  DIXIE : 

James  Laing,  holding  a  lease  of  certain  coal  lands,  executed 
by  S.  Levis  Price  and  others,  and  purporting  to  Teat  an  interest 
or  mining  rights  in  him,  and  desiring  to  sell  and  dispose  of  the 
same  to  Geo.  S.  Beckwith,  trustee,  entered  into  a  written  eon- 
tract  with  the  latter,  on  the  14th  day  of  March,  190C,  which 
fonns  the  basis  of  this  suit.  Ab  the  lease  did  not  confer  certain 
privileges  and  rights,  desired  by  Beckwith,  the  contract  just 
mentioned  contemplated  the  procurement  of  certain  alterations 
in  it  by  Laing,  and  the  consummation  of  the  sale  was  made 
to  depend  somewhat  upon  the  result  of  Icing's  efforts  in 
thia  behalf.  The  contract  recited  the  following  imperfections 
in,  or  objections  to,  the  lease,  in  the  condition  in  which  it  then 
was:  It  gave  no  right  to  sublet  the  premises;  nor  to  haul  coal 
through  the  lands  from  any  other  or  adjoining  lands;  nor 
did  it  include  all  the  seams  of  coal  in  the  land.  The  contract 
also  recited  a  proposition  on  the  part  of  Beckwith,  trustee, 
to  purchase  the  lease  of  I^ing  at  the  price  of  $6,750.00,  in 
case  he  should  obtain  the  desired  changes.  It  then  recited  the 
payment  to  Laing  of  $50.00  by  Beckwith,  in  consideration  of 
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which  the  former  agreed  "to  uae  hia  efforts  to  get  said  lease 
changed"  in  the  respects  named,  and  bound  himnelf  to  assign 
and  transfer  it,  when  bo  changed,  to  Beckwith,  trustee,  or 
to  such  person  or  corporation  as  should  answer  the  description 
of  the  person  to  be  designated  in  the  lease  if  changed,  as  the 
lawful  person  to  whom  it  could  be  assigned,  which  sum  was 
to  be  paid  in  cash  on  the  date  of  the  assignment.  This  contract 
also  bound  Beckwith,  trustee,  to  purchase  the  lease  from  I^ing 
in  case  the  changes  or  alterations  in  it  should  be  made.  It 
further  provided  that  Laiug  should  notify  Beckwith  of  the 
result  of  his  efforts,  within  ten  daj-s  from  the  date  of  the  new 
lease.  A  further  provision  was  this :  "If  the  said  Laing  shall 
fail  to  secure  all  ihe  changes  herein  provided,  but  shall  obtain 
the  right  to  assign  and  transfer  said  lease,  then  and  in  that 
event  the  said  Beckwith,  trustee,  is  hereby  given  the  exclusive 
right  to  purchase  said  lease  as  changed,  at  the  price  aforesaid 
and  upon  the  terms  aforesaid  at  any  time  within  ten  days 
from  the  date  said  letter  is  mailed  as  aforesaid."  Lain^ 
obtained  all  tlie  desired  alterations,  but,  in  doing  so,  he  allowed 
other  alterations  to  be  made,  imposing  burdens  upon  tiie  lessee, 
not  provided  for  in  the  original  lease.  Instead  of  notifying 
Beckwith,  he  telephoned  his  son,  T.  K.  Laing,  that  ^^  l^^^d 
procured  the  desired  changes,  and  thereupon  T.  K,  Laing,  on 
the  23rd  day  of  March,  1906,  notified  Beckwith  by  letter  that 
the  lease  had  been  obtained  in  the  form  desired.  Discovering 
the  error,  in  a  day  or  two  afterwards,  T.  K.  Laing,  on  the 
26th  of  Ifareh,  1906,  wrote  and  mailed  another  letter  to  Beck- 
with in  which  he  enclosed  a  copy  of  the  new  lease  and  said  he 
was  holding  both  it  and  the  old  one,  but  was  bound  to  re-deliver 
one  of  tbom  to  the  lessors  at  an  early  date,  and  called  upon 
Beckwith  to  notify  him,  within  twenty-four  hours  of  the  receipt 
of  the  letter,  as  to  whether  he  would  accept  either  of  them. 
On  the  S8th  of  March,  Beckwith  and  McGrath  wired  him  as 
follows :  "Lease  not  according  to  contract  and  notice.  Will 
sec  you  Monday."  To  this  James  Laing  responded  as  followB: 
"I  construe  wire  of  28th  inst,  to  T.  K.  Laing  signed  Beckwith 
&  McGrath  a  refusal  to  accept  lease  as  changed.  Answer." 
Thru  Beckwith  wired:  "Will  decide  after  seeing  you  Monday. 
Tfote  terms  of  contract."  On  the  second  day  of  April,  1906, 
L.  F,  McGratb,  attorney  and  associate  of  Beckwith,  came  to 
06  w.  Va. 
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Becklej',  West  Virginia,  and  called  upon  James  I.aing  and  T, 
K,  Laing  and  Aahton  File,  the  latter  two  then  acting  professedly 
ae  attorneys  only,  and  a  controversy  ensued  which  resulted  in 
an  alleged  t«nder  by  them  of  the  two  leases,  for  McGrath'a 
election,  and  refusal  on  his  part  to  accept  either,  and  an  alleged 
tender  of  the  money  by  McGrath  and  refusal  on  the  part  of 
Laing  oiid  File,  to  deliver  either  one  of  the  leases  to  him. 
Then  this  anit  was  instituted  for  specific  enforcement  of  the 
contract  and  a  Us  pendens  notice  was  recorded  in  the  clerk's 
office  of  the  county  court.  On  the  next  day,  Laing  assigneil 
the  lease  to  Isadore  Meadows,  trustee,  and  he  was  made  a 
party  to  the  bill,  James  Laing  and  Meadows,  having  unsuc- 
cesefully  demurred  to  the  bill,  filed  their  separate  answers 
thereto,  and  depositions  were  taken,  showing  great  conflict 
and  contradiction,  upon  which  the  court  pronounced  a  decree, 
canceling  the  assignment  made  to  Meadows  and  requiring 
Laing  to  assign  the  second  lease  to  Beckwith.  From  this  de- 
decree,  the  defendants  have  appealed. 

The  contract  of  Jfarch  14,  1906,  showing  ifc  had  been  ex- 
ecuted to  the  plaintiff  as  trustee,  was  e.vhibited  with  the 
bill  and  constitutes  a  part  thereof.  While  it  does  not  dis- 
close the  names  of  the  cestvi  que  trvstent,  it  establishes  a 
fiduciary  relation  or  status  on  tiie  part  of  the  plaintiff.  In 
view  of  this,  the  court  should  have  regarded  the  bill  as  de- 
fective, for  want  of  necessary  parties,  and  sustained  the  de- 
murrers thereto.  This  was  held  to  be  a  sufficient  objection 
to  the  bill  in  Pyle  v.  Henderson,  55  W.  Va.  123.  In  that  ease. 
Judge  Dest  said,  after  observing  that  one  of  the  plaintiffs 
vas  suing  aa  trustee,  without  naming  the  beneficiaries  of  the 
trust :  "If  such  Miller  is  acting  in  the  capacity  of  trustee 
for  others  and  not  in  his  individual  capacity,  such  others 
are  necessary  parties  that  they  may  be  bound  by  the  decree 
entered,  and  that  the  defendants,  if  successful,  may  not  again 
be  compelled  to  relitigate  the  same  matters  with  the  benefi- 
ciaries in  such  trust,  who,  not  being  parties  to  the  suit,  wouhl 
not  he  bound  by  such  decree."  The  general  rule  in  equity,  in 
respect  to  parties,  is  that  all  persons  interested  in  the  sub- 
ject matter  of  the  suit  are  proper  and  necessary  parties. 
Bvrlew  V.  Quarrier,  16  W.  Va.  108;  Howard  v.  Stephenscm, 
33  W.  Va.  116;    Bexroad  v.  McQuain,  2i  W.  Va.  32;  Bryan 
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V.  McCaan,  55  W.  Va.  372;  Hill  t.  Proctor,  10  W.  Va.  69. 
There  is  one  well  recognized  exception  to  this  mie,  namely, 
that  one  or  more  of  a  numerous  set  of  plaintiffs,  all  interested 
alike  or  similarly,  may  sue  on  behalf  of  themselves  and  the 
others.  This  rule  applies  the  doctrine  of  representation  and 
this  excuses  the  omisaion  of  interested  parties  who  could  haTe 
been  made  defendants  in  a  few  other  rare  instances.  It  may 
be  that  the  only  circumstance  that  will  justify  its  applica- 
tion to  defendants  is  the  impossibility  of  making  them  all 
parties.  An  illustration  of  this  is  frfUnd  in  those  cases  in  which 
unborn  children  stand  in  the  same  class  and  have  the  same 
rights  as  living  persons,  who  are  made  parties  defendant,  and 
are,  therefore,  deemed  to  be  before  the  court  by  representation 
in  all  proceedings  for  the  sale  of  their  interests.  Ammons 
V.  Ammotis,  50  W.  Va.  390,  406.  The  decisions  indicate  other 
exceptions,  but  tbey  are  apparent  rather  than  real.  Most  of 
them  are  instances  in  which  the  appellate  court,  after  final  de- 
cree upon  the  bill,  answer  and  proof,  without  the  interren- 
tion  of  a  demurrer  in  the  court  below,  has  refused  to  disturb 
decrees  for  want  of  persons  who  might  properly  have  been 
made  parties,  and,  on  account  of  whose  absence,  a  demurrer 
would  have  been  sustained,  if  it  had  been  interposed.  It  will 
be  found,  we  think,  in  nearly,  if  not  quite,  all  such  caeee,  that 
the  decrees  in  favor  of  the  trustees  afforded  all  the  relief  that 
the  cestui  que  tnstent  could  possibly  have  obtained,  making 
it  clear  that  no  injury  had  resulted  to  the  opposite  parties, 
and  highly  improbable  that  the  beneficiaries  would  ever  as- 
sert any  subsequent  claim  against  them  on  account  of  the  mat- 
ters involved  in  the  cause.  This  is  a  mere  rule,  pertaining  to 
appellate,  rather  than  trial,  practice,  and  is  predicated  on 
waiver  and  lack  of  injury  or  prejudice,  the  former  generally, 
and  the  latter  always,  precluding  relief  by  appellate  proceed- 
ings. See  Buck  v,  Fennybacker,  4  Leigh  5;  Woodson  v.  Par- 
hins,  5  Grat.  346.  There  are  other  cases  in  which  the  relief 
sought  and  granted  could  not  possibly  have  affected  the  omit- 
ted parties.  Not  being  intereBted  in  the  actual  litigation,  al- 
though bearing  some  relation  to  the  property  or  right,  in  re- 
spect to  which  the  suit  is  prosecuted,  such  persons  are  not 
within  the  general  rule.  Mayo  v.  Murchie,  3  Munf.  258; 
Lambert  v.  jVon-ay,  2.  Munf.  196;  M'Clintic  v,  Manns,  4  Munf. 
ee  w.  v«. 
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338.  Thifi  case  does  not  belong  to  any  of  these  real  or  ap- 
parent exceptions  to  the  rule.  While  the  decree  gives  to  the 
plaintiff  all  the  beneficiaries  of  the  trust  could  possibly  have 
obtained,  the  defect  of  parties  is  not  ttrged  for  the  first  time 
in  this  Court,  as  in  soine  of  the  cases  to  which  reference  has 
been  made.  The  defendants,  having  challenged  the  sufficiency 
of  the  bill  in  limine,  cannot  be  deemed  to  have  waived  or  lost 
the  benefit  of  the  objection.  If  they  bad  made  the  objection 
here  for  the  fint  time,  and  the  decree  appeared  to  be  right 
in  all  other  respects,  this  Court,  seeing  that  no  harm  could 
ever  come  to  them  by  reason  of  the  failure  of  the  trustee  to 
make  the  beneficiariee  of  biB  trust  parties,  we  might,  consistent- 
ly with  the  principle  applied  in  some  of  the  cases  mentioned, 
refuse  to  entertain  it.  But  if  the  decree,  viewed  as  one  on 
the  merits,  were  wrong,  or  gave  less  than  the  fullest  possible 
relief  to  the  plaintifF,  this  teaeoning  would  fail.  Whether 
such  decisions  are  sound  in  principle,  we  are  not  now  called 
upon  to  decide. 

On  the  hearing  it  appeared  from  the  proof  that  Laing  also 
is  a  trustee  and  the  names  of  the  beneficiaries  in  his  trust  were 
fully  disclosed.  This,  too,  is  ground  of  reversal,  although  it 
may  not  have  been  brought  to  the  attention  of  the  court 
below.  RdlpksMider  v.  Tiivg,  63  W.  Vs.  469 ;  Reger  v.  OaSl, 
b^  W.  Va.  373;  Qailatin  Land  &c.  Co.  v.  Davis.  44  W.  Va. 
109.  Some  of  these  cases  are  authority  for  the  further  prop- 
osition that  the  omission  of  necessary  parties  may  be  disclosed 
by  the  evidence  adduced.  If  it  appears  in  any  way  by  the 
record  that  a  final  decree  has  been  rendered  in  the  absence 
of  necessary  parties,  such  decree  will  be  reversed  and  the  cause 
remanded  so  that  proper  parties    may  be  made. 

Thou^,  in  such  cases,  the  court  will  enter  upon  no  in- 
quiry as  to  the  merits,  the  cause  will  not  be  remanded,  un- 
less the  subject  matter  of  the  bill  appears  to  be  within  the 
jurisdiction  of  a  court  of  equity.  It  would  be  useless  to 
remand  a  cause,  so  plainly  beyond  the  jurisdiction  of  the  court 
as  to  make  manifest  the  impossibility  of  its  reteution  in  any 
form.  Contrary  to  the  views  expressed  by  counsel  for  the 
appellants  we  think  the  subject  matter  of  this  bill  is  one  of 
equitable  cognizance.  Although  the  lease  in  controversy  may 
be   technically   personal   property,   it   pertains   to,   and   vests 
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rights  in,  land,  and  a  contract  for  the  sale  thereof  is  analogous 
to  a  contract  for  the  sale  of  lan'd.  The  remedy  at  law,  for 
breach  thereof,  is  obviously  inadequate.  Equity  jurisdiction  in 
Buch  cases  is  sustained  by  authority  as  well  as  reaiion  and  prin- 
ciple. Oa.t  Co.  V.  Oil  Co.,  5C  W.  Va.  402,  415;  Oil  Co.  v.  OH 
Co.,  47  W.  A'a.  84,  102 ;  Bettman  v.  Harness,  42  W.  Va.  433 ; 
West  Va.  dc.  v.  Vinai,  14  W.  Va.  637;  26  A.  &  E.  Enc. 
Law  I(M. 

For  the  reasons  stated,  the  decree  must  be  reversed  and  the 
cause  remanded,  with  leave  to  the  plaintiff  to  amend  his  bill. 
Reversed  and  Remanded. 


CHARLESTON. 

Duffy  v.  Currekcf^ 
Submitted  March  25,  1908.     Decided  November  16,  1909. 

L.     Husband  and  Wife— Married  Women — Rightt — Pomer  of  Attor- 
ney. 

A.  power  of  attorney  made  by  a  married  woman  empowering 
ttie  attorney  In  fact  to  sell  and  convey  her  land,  made  Sth  April 
1890,  la  void  and  confers  no  power  on  the  attorney,  and  a  deed 
or  conveyance  under  sucb  power,  Is  void  and  confers  no  title, 
(p.  256). 

li     AcKNOWLBDQMEST — FoTm — RecituU. 

The  omission  from  a  certificate  of  acknowledgment  of  a  deed 
of  the  words,  after  the  name  of  a  grantor,  "whose  name  la  signed 
to  the  writing  above",  mahes  the~  acknowledgment  bad,  there 
being  no  other  words  In  the  certificate  to  the  same  effect. 
(PL  257). 

I.     Advebse  Possession — "Void  Deed — Occupancy. 

If  a  woman  married  and  owning  land  In  co-parcenar;  before 
1st  April,  1869,  In  whicb  her  husband  has  a  life  estate,  make 
a  power  of  attorney  dated  Sth  April,  1890,  empowering  an  at- 
torney In  fact  to  sell  and  convey  her  Interest,  the  power  being 
void,  and  the  attorney  In  fact  makes  a  deed  for  her  Interest 
under  that  power,  the  deed  thus  being  void,  and  the  grantee 
enters  into  poeseselon,  his  poaeemlon  Is  not  adverse  to  the 
husband,  or  one  claiming  under  him  without  disclaimer  of 
bis  right,  with  notice  or  Itnowledge  of  such  disclaimer,  or  their 
equivalent,  so  as  to  constitute  an  ouster  In  law.     (p.  261). 

I,     Hushand  AND  Wife — Wife'i   Separate  Propertv — Conveyance — 
Recovery — f.i7nttal  ion . 
If  a  woman  married  and  owning  land  before  Ist  April,  1869. 
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convej'  It  by  deed  to  which  her  husband  is  not  a  party,  and  her 
grantee  goes  Into  poaaeselon,  and  later  ahe  and  her  husband 
convey  to  another  by  a  deed  good  as  to  the  hueband,  but  void 
as  to  the  wi(e,  no  action  accrues  to  lier  to  recover  the  land 
from  her  grantee  in  her  sole  deed  until  her  husband's  death, 
and  limitation  does  not  run  against  her  until  her  huebaod'a 
lite  estate  ceases  by  his  death,     (p.  262). 

Appeal  from  Circuit  Court,  Webster  County. 
Action  by  James  B.  Duffy  and  others  against  Eliza.  Currence 
and  othera.     Judgment  for  defendants,  and  plaintiffs  appeal. 
Reversed  and  Remanded. 

Hail  Bros,  and  ,1.  IV.  Corley,  for  appellants. 

Morion  &  Wooddell,  W.  S.  Wysong,  Mollohan,  McCliniic  & 
Mathews,  and  W.  0.  Bennett,  for  appellees. 

Braxnon,  Judoe  : 

Solomon  Peck  died  owning  a  lot  of  land  of  one-fourth  acre  in 
Addison,  now  Webster  Springs,  Webster  county.  It  is  said  tha.t 
Duncan  McLaughlin  conveyed  it  to  him  by  deed  30th  October, 
1860;  but  that  deed  is  not  forthcoming,  not  on  record,  and  there 
is  no  proof  of  Peck's  ownership.  Still,  for  tlie  purposes  of  this 
case,  under  the  pleadings,  we  will  say  that  Peck  did  own  it.  He 
died  leaving  his  mother,  Anna  Peck,  and  two  sisters  as  his  heirs. 
One  of  the  sisters  was  Eliza  Currence,  another Bev- 
erage. By  deed  dated  10th  December,  1877,  Anna  Peck  con- 
veyed to  P.  F.  Duffy  lier  third  interest  in  said  lot.  Under  date 
of  8th  April,  1890,  Eliza  Currence,  wife  of  Abraham  Currence, 
executed  a  power  of  attorned  giving  A.  C.  Minear  powtfr  to  sell 
and  convey  her  interest  in  the  lot.  This  power  of  attorney 
authorizes  the  conveyance  of  her  interest.  The  husband  is  not 
named  in  the  body  of  the  power,  but  he  signed  and  acknowl- 
edged it.  Under  this  power  of  attorney  Minear,  by  dee<l  28th 
August,  1890,  conveyed  Eliza  Currence's  interest  in  the  lot  to 
H.  H.  Townsend.  Eliza  Currence's  husband  is  not  in  any 
wise  a  party  to  this  deed,  and  it  is  the  deed  only  of  Eliza  Cur- 
rence made  by  her  attorney  in  fact,  Minear.  By  deed  dated 
16th  April,  1880,  P.  F.  Duffy  conveyed  to  Elizabeth  Curry  a 
tract  of  land  in  and  adjoining  ^e  town  of  Addison,  and  includ- 
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ing  lot  I\o.  1  in  North  Main  Street,  giving  the  tract  of  land 
specific  metes  and  bounds  and  stating  the  quantity  as  seventeen 
and  one-half  acres.  In  June,  1892,  P.  F.  Duff;  brought  a  suit 
against  Eliza  Currence,  R.  H.  Towneend  and  the  unknown  heiis 
of  Solomon  Peck,  setting  up  his  claim  to  a  share  o(  the  lot  de- 
rived under  his  deed  from  Anna  Peck  as  the  mother  of  Solomon 
Peck,  and  stating  that  Eliza  Currence,  a  married  wMnan,  had 
attempted  to  convey  her  interest  in  the  lot  to  Townsend,  and 
prayed  that  the  lot  be  sold  and  distributed  among  the  persons 
entitled.  By  deed  dated  32nd  March,  1883,  Elizabeth  Curry 
and  her  husband  conveyed  the  said  seventeen  and  one-half  acres 
to  said  Townsend,  being  the  same  which  Duffy  had  conveyed  to 
Elizabeth  Curry  a^  above  stated.  Townsend  answered  Duffy's 
bill  alleging  that  Duffy  had  no  right  to  partition,  as  he  had 
passed  his  interest  in  said  lot  acquired  from  Anna  Peck  to  Eliz- 
abeth Curry  in  his  deed  to  her  above  mentioned.  This  suit  slept 
inactive  for  a  long  time  in  the  court.  On  8th  November,  1902, 
C.  P.  Dorr  filed  in  Duffy's  suit  a  pleading  called  a  petition,  ask- 
ing that  it  be  read  as  an  answer.  Process  issued  on  it  6th  Jan- 
uary, 1903.  This  petition  seems  to  have  been  treated  as  a. 
cross-hill.  It  prayed  that  Dort  be  made  a  party  to  Duffy's  suit 
It  named  as  defendants  P.  P.  Duffy,  R.  H.  Townsend,  W.  G. 
Bennett,  Louis  Bennett,  Sampson  Hamrick,  Benjamin  Ham- 
rick  and  Eliza  Currence.  It  recognized  Dufi^'s  right  to  a  share 
in  the  lot  under  the  deed  from  Anna  Peck  to  Duffy,  and  saya 
that  a  part  of  the  third  of  the  lot  owned  by  Duffy  had  passed  to 
Elizabeth  Curry  by  inclusion  in  the  boundary  in  the  deed  fn>m 
Duffy  to  Elizabeth  Curry,  and  that  the  seventeen  and  one-half 
acres  conveyed  by  Duffy  to  Elizabeth  Curry  and  by  her  to  Town- 
eend had  come  to  be  owned  under  a  judicial  sale  by  W.  G.  Bennett 
and  Louis  Bennett.  That  said  seventeen  and  one-half  acres  had 
been  sold  from  Townsend  by  a  decree  and  purchased  by  Ben- 
netts. Dorr's  petition  averred  that  a  portion  of  Duf^s  third 
had  been  included  in  Duffy's  deed  to  Elizabeth  Curry.     Dorr's 

petition  states  that  Beverage,  sister  of  Solomon 

Peck,  died  leaving  as  her  only  children  and  heirs  at  law  Jacob 
Beverage,  Susan  Rogers,  Uriah  Beverage,  Mary  J.  Doyle  and 
Tjevina  A.  Miller.  Dorr's  petition  filed  deeds  from  them  under 
which  he  claimed  the  Beverage  third  of  said  lot.  Dorr  also 
filed  a  deed  from  Eliza  Currence  and  her  husband,  dated  S4th 
8«  w.  v». 
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September,  1902,  coDveymg  to  Dorr  all  their  right,  title  and 
interest  in  the  said  lot.  Dorr's  petition  thus  claimed  two-thirds 
of  the  said  lot  Dorr's  petition  etates  that  by  deed  dated  15th 
March,  1896,  Townsend  pretended  to  convey  a  one-third  inter- 
est to  Benjamin  Hamrick,  but  alleges  that  the  deed  was  void  be- 
cause the  power  of  attorney  from  Eliza  Currence  to  Minear  and 
the  deed  from  Minear  to  Townsend  were  not  joined  in  by  the 
httsbaud  of  Eliza  Currence.  He  prayed  that  the  lot  be  parti- 
tioned between  him  and  P.  F.  Duffy  and  the  Bennetts,  giving 
the  Bennetts  the  portion  within  certain  lines;  and  he  prayed  that 
the  power  of  attorney  from  Eliza  Currence  to  Minear,  end  the 
deed  from  Minear  as  attorney  for  Eliza  Currence  to  Townsend, 
the  deed  from  Townsend  to  Sampson  Hamrick  below  mentioned, 
and  the  deed  from  Sampson  Hamrick  to  Benjamin  Hamrick 
(there  was  none)  be  set  aside  and  treated  aa  of  no  effect.  Af- 
ter Minear  had  conveyed-  Eliza  Currence's  third  to  Townsend,  * 
Townsend  bj  deed  dated  4th  August,  1892,  conveyed  to 
Sampson  B.  Hamrick  a  particular  piece  of  the  said  Solomon 
Peck  lot,  giving  it  particular  metes  and  bounds;  and  by  deed 
15th  March,  1896,  Sampson  B.  Hamrick  conveyed  this  piece  to 
Townsend,  and  by  deed  of  the  same  date  Townsend  conveyed 
this  piece  to  Benjamin  Hamrick.  Benjamin  Hamrick  filed  an 
answer  not  denying  that  Dorr  had  acquired  the  Beverage  third 
of  the  said  lot,  but  denying  all  right  in  Dorr  to  claim  the  Eliza 
Currence  third  of  the  said  lot,  and  insisting  that  his  own 
right  to  that  third  was  good  under  the  said  power  to  Minear  and 
Minear's  deed  to  Townsend,  and  denying  Dorr's  right  to  the 
Eliza  Currence  share  of  the  lot  Thus  there  arose  a  contest  be- 
tween Hamrick  and  Dorr  as  to  the  better  right  to  the  third  of 
Eliza  Currence.  The  Bennetts  filed  an  answer  in  which  they 
deny  any  ownership  in  Solomon  Peck.  They  deny  that  Don- 
had  any  right  or  had  proven  any  right  to  any  interest  in  the  lot. 
They  deny  that  the  seventeen  and  one-half  acre  tract 
took  in  any  part  of  the  Peck  lot.  They  set  up  that 
Elizabeth  Curry  and  after  her  Townsend  and  after  him 
they,  the  Bennetts,  had  actual  possession  of  the  sev- 
enteen and  one-half  acres,  so  that  neither  Duffy  nor  Dorr 
could  claim  anything  inside  that  tract.  They  rely  upon  the 
statute  of  limitations.  So  the  answer  of  Benjamin  Hamrick  set 
np  that  Townsend  was  in  actual  possession  of  said  lo^  claiming 
66  w.  v». 
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two-thirds  of  it  to  tlie  exclusion  of  the  uokaown  heirs  of  Solo- 
mon Peek.  He  meant  by  the  two-thirds  the  one-third  which 
Townsend  claimed  Duffy  had  eold  to  Elizabeth  Curry,  and,  the 
other  t)iird  that  of  Eliza  Currence  conveyed  to  him  by  Mineax. 
Hamrick's  answer  averred  that  Townsend,  and  after  him  S.  B. 
Hamrick,  and  after  him,  he,  Benjamin  Hamrick,  had  been  in 
the  open,  notorious  and  exclusive  possession  of  the  third  which 
he  claimed  since  tlic  ^Hth  day  of  August,  1890,  the  date  of  the 
said  deed  from  Minear  to  Townsend,  alleging  that  at  that  date 
Townsend  had  taken  possession  of  that  third  using  it  exclu- 
sively, taking  rents  and  profits,  making  improvements  and  oth- 
erwise exercising  over  it  such  acts  of  ownership  ae  manifested 
an  unequivocal  intention  to  repudiate  any  claim  of  Eliza  Cur- 
rence. Hamrick's  answer,  in  short,  pleaded  actual,  adverse  poa- 
session  of  the  Eliza  Currence  interest,  represented  by 
said  piece,  from  the  28th  August,  1890,  down  to  the 
filing  of  Dorr's  petition,  P.  F.  DufEy  died  pending  the 
suit,  and  the  suit  was  revised  In  the  luinies  of  his  heirs.  The 
ease  was  heard  upon  Duffy's  bill  and  Townsend's  answer  and 
Dorr's  petition  or  cross-bill,  answers  of  tlie  Bennetts  and  Ham- 
rick, and  the  dccrei'  dismissed  Duffy's  bill  and  Dorr's  petition 
or  cross-hill,  and  tlie  Duffy  heirs  and  Dorr  appeal. 

KI.IZ.*    Cl'RHEXCE    SHAKa. 

The  hone  of  contention  in  this  c-ase  is  in  tlie  question,  WliO 
owns  the  Eliza  Currence  third?  Does  Dorr  own  it,  or  docs 
Hamrick  own  it  ?  Each  asks  a  partition  which  shall  assign  him 
that  third.  Does  Benjamin  Hamrick  own  it  by  paper  title? 
He  docs  not.  His  paper  right  rests  on  a  power  of  attorney  made 
by  Eliza  Currence.  a  married  woman.  8th  April,  1890,  empow- 
ering Minear  to  sell  and  convey  her  third.  At  the  date  of  that 
)M>wer  a  married  woman  could  not  make  a  power  to  enable  her 
agent  to  convey  her  land.  Sjie  had  not  the  power  of  a  single 
woman,  and  could  convey  only  by  her  will  or  deed  by  her  own 
hand  acknowleilged  as  prescribed  by  Code,  chapter  73.  f!banks 
V.  lAUtcmtei;  .-.  Grat.  Ill,  118;  7«  tc  Anderson,  23  Fed.  R.  485. 
488,  Thence  it  follows  that  the  deed  from  Minear  as  attorney 
in  fact,  conveyed  nothing  t«  Townsend.  Likely  the  first 
Bet    autiiori/ing    a    married    woman    to   execute    such    power 
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wae  Code  18i!8,  chapter  73,  eecticm  Vi,  re-enacted  by  chap- 
ter 67,  Acts  1875,  repealed  by  re-enactment  of  Code,  chap- 
ter 73,  omitting  section  12  containing  this  power,  by 
chapter  149,  Acta  1S82,  paeeed  27th  March,  1882,  taking  effect 
nine^  days  after  that  date.  This  power  in  a  married  woman  to 
make  a  power  of  attorney  was  restored  by  Act  of  2l8t  Febmary, 
1895,  Acts  1895,  chapter  9.  I  do  not  see  that  there  is  any  ques- 
tion of  burden  of  proof  between  Dorr  and  Hamrick.  It  is  a 
question  of  title.  Which  haa  right  to  participate  in  the  parti- 
tion? Clearly  by  Code,  chapter  79,  section  1,  the  court  must  try 
"all  questions  of  law  affecting  the  legal  title";  must  decide 
which  of  those  contestants  haa  title  to  the  Eliza  Currence  third. 
Has  Dorr  paper  title  to  the  Eliza  Currence  third?  He  prc- 
eenls  an  original  deed  from  Abraham  Currence  and  his  wife, 
Eliza  Currence,  to  hlmi  for  this  third.  Is  it  valid  as  to  the  wife  ? 
It  is  claimed  that  because  the  certificate  of  acknowledgment 
omits  the  worda,  "whose  names  arc  signed  to  the  writing  above", 
the  deed  is  bad.  First,  we  must  note  that  Eliza  Currence  having 
married  Abraham  Currence  before  Ist  April,  1869,  and  Solo- 
mon Peck  having  died  before  that  date,  Abraham  Currence  has 
a  lite  estate,  and  that  life  eatatc  was  passed  to  Dorr  by  the  deed 
of  Currence  and  wife  to  Dorr,  without  Hckuowlcdgment.  So, 
Dorr  would  have  right  to  participate  in  the  partition  and  hold 
this  Currence  third  until  Abraham  Currence's  death,  A  life 
tenant  may  have  partition.  The  decree  is  erroneous  in  deny- 
ing Dorr  this  life  tenant  right.  But  has  Dorr  the  remainder 
in  fee  of  Eliza  Currence  after  her  husband'H  death?  The  stat- 
ute, Code,  chapter  73,  section  4.  prescribes  in  the  form  thope 
words.  Are  they,  or  their  equivalent  indispensable?  This  is 
a  matter  of  substance,  not  mere  form.  This  certificate  does  not 
identify  the  Eliza  Currence  as  the  same  Eliza  Currence  who 
signed  the  deed.  If  this  is  not  so,  then  it  is  not  Eliza  Cur- 
rence^B  deed,  since  a  married  woman's  deed  without  acknowl- 
edgment is  of  no  force.  The  statute  proscribes  a  form  having 
those  words,  and  those  words  are  the  only  ones  that  identify  the 
person.  The  statute  intends  that  the  officer  shall  certify  that  the 
woman  acknowledging  is  the  same  who  signed  the  deed.  It  in- 
tends that  the  ofiBcer  from  bis  own  knowledge  of  the  person,  or 
66  w.  Va. 
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bv  prudent  inquiry,  shall  ascertain  and  find  and  ccrtLfj  that 
identity  of  person.  Otherwise  false  certificates  may  be  obtained. 
The  true  person  could  not  deny  the  acknowledgment.  This 
clause  is  of  vital  importance.  It  performs  the  material  ofBce 
of  identifying  the  person  acknowledging  with  the  person  sign- 
ing. Those  words  answering  this  important  purpose,  a  court 
cannot  dispense  with  them.  For  many  years  our  statute  lav 
has  contained  them.  An  officer  should  not  so  certify  unless  lie 
knows  or  ascertains  such  identity.  Most  of  the  states  by  stat- 
utes make  this  matter  essential.  In  41  Am.  Dec.  175,  it  is 
stated  that  these  statutes  almost  universally  require  the  ofScer 
to  certify  that  the  party  making  the  acknowledgment  was  per- 
sonally known  or  proved  to  him  by  a  credible  witness,  satisfac- 
tory evidence  or  the  like,  to  be  the  same  person  who  executed 
tlie  deed,  and  substantial  compliance  with  tliia  requirement  is 
indi8)>ensable  to  the  validity  of  the  acknowledgment.  Vol.  1 
Am.  &  Eng.  Ency.  L,  513,  says;  "It  Is  essential  that  the 
identity  of  the  one  making  acknowledgment  should  appear  in 
the  certificate."  We  recognize  that  substantial  compliance  with 
the  statute  form  is  all  tliat  is  required ;  indeed  the  Code  says  that 
the  certificate  shall  be  "to  the  following  effect",  then  giving  the 
form.  Now,  the  certificate,  whatever  its  form  or  words,  must 
have  the  same  hffal  effect  as  the  form  gives.  Brewster  on 
Conveyances,  section  268,  says  that  whilst  substantial  compli- 
ance is  sufficient,  yet  there  arc  certain  essentials  to  be  met  by  the 
certificate,  one  being  "the  identity  of  the  party  making  the  ac- 
knowledgment with  the  party  executing  the  instrument."  Dev- 
lin on  Deeds,  section  558,  says:  "The  general  rule,  of  course, 
prevails  in  reference  to  the  certificates  of  married  women,  that 
it  should  appear  that  she  was  known  to  the  officer  taking  the 
acknowledgment."  lie  quotes  from  the  Supreme  Court  of  IIU- 
nois.  "A  deed  cannot  be  said  to  be  acknowledged  until  it 
appears  that  it  was  the  grantor  himself,  not  some  other  person, 
who  may  have  personated  him,  who  was  before  the  officer.  This 
provision  is  wise  and  salutary  in  its  operation.  If  no  such  re- 
quirement existed,  forgeries  might  be  easily  perpetrated,  and 
it  would  be  hard  in  all  cases,  impossible  in  many,  to  prove  the 
fact.     Bemove  this  safeguard,  and  titles  to  real  estate  would 
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be  held  by  a  slender  ajid  brittle  tenure".  Fryer  v.  Rockefeller, 
ti3  X.  Y.  2C8  (108  Amer.  St.  R.  555).  Counsel  for  Dorr 
iosiet  that  the  name  of  Eliza  Currence  being  the  same  in  deed 
and  certificate,  we  must  presume  identity,  and  cite  numerous 
cases  for  the  proposition,  among  them  Barrett  v.  Tavener,  31  W. 
Va.  656,  holding  that  wltere  the  trustee's  name  in  a  deed  of  trust 
ia  the  same  aa  the  officer  taking  the  acknovlcdgment  the  pre- 
sumption is  that  the  person  is  one  and  the  same.  As  a  general 
proposition  this  is  conceded.  That  is  a  mere  presumption;  but 
in  this  Ciisc  we  cannot  go  on  mere  presumption.  It  is  not  a  ques- 
tion of  presumption,  not  a  fact  to  be  proved  by  mere  presump- 
tion, bccau.'e  the  statute  demands  the  certificate  of  tlic  officer  as 
to  the  sameness  of  person.  That  is  the  evidence  which  the  stat- 
ute preForibefl.  To  sustain  this  certificate  we  are  cited  to  Wiae  v. 
Poatleuvii,  3  W.  Va.  453.  The  deeds  involved  in  that  caw,  the 
court  said,  were  tested  by  the  Act  of  1793.  They  were  acknowl- 
edged before  a  county  court.  The  act  prescribed  no  form  of  cer- 
tificate, but  simply  required  the  court  to  declare  the  fact  of  ac- 
knowledgment. 108  Amer.  St.  R.  532.  The  act  prescribed  no 
form  for  that  declaration.  The  court  simply  declared 
the  fact  that  the  deed  had  been  proven  or  acknowl- 
edged, and  its  record  only  stated  the  fact,  and  then 
it  had  the  verity  attributed  by  law  to  the  action 
and  record  of  a  court  of  general  jurisdiction,  which  such  court 
then  had.  In  that  case  tlie  court  certified  the  fact  that  a  certain 
deed  was  presented  trt  it,  "acknowledged  and  ordered  to  be  re- 
cordeil".  That  certified  a  fact  which  the  law  submitted  to  the 
e-taraination  and  determination  of  a  court,  and  it  heanl  the  ev- 
idenee  and  certified  the  fact  of  acknowledgment.  It  did  not 
say  that  the  grantors  acknowledged  it,  but  it  certified  the  fact 
that  it  had  been  acknowledged,  and  it  was  to  be  proNumcd  that 
the  court  made  the  proper  inquiry  as  to  identity  and  other  things 
proper.  Its  record  was  finality.  But  in  our  case  we  have  no 
court  But  we  have  an  officer  for  whose  act  there  is  a  prescribed 
certificate,  containing  certain  elemend.  A  different  cane  from 
Wiae  V.  Posiletoait.  We  are  cited  also  to  the  cnse  of  Adams  v. 
Medsicer.  25  W.  Va.  127.  In  the  first  place  the  certificate  in 
that  case  distinctly  states  that  "the  within  named  William  Ly- 
ons" and  others  named  acknowledged  the  deed.  That  lanfruage 
identified  the  parties  by  saying  that  they  were  the  same  ones 
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named  in  the  deed.  That  is  sufficient  to  deprive  that  case  of 
any  force  in  this  case.  But  I  will  add  that  no  question  of  iden- 
tity was  involved  or  discussed  in  that  case.  The  court  consid- 
ered the  question  whether  the  acknowledgment  was  in  Fayette 
county,  Pennsylvania,  whether  it  showed  the  state,  as  the  state 
was  not  mentioned,  and  farther  questioned  whether  it  identified 
the  deed  sufficiently  by  the  words  "the  within  indenture".  In 
short,  there  was  no  point  of  identity  of  the  executors  or  acknowl- 
edgers involved  or  discnssed.  We  have  striven  to  uphold  this 
certificate,  but  cannot  do  so  conaistently  with  law.  Thus,  Dorr 
has  no  paper  title  to  the  Eliza  Curronee  third,  except  an  estate 
for  the  life  of  her  husband. 

It  is  argued  that  Hamrick  did  not  rely  upon  this  defect  in 
the  lower  court  in  pleading,  and  cannot  do  so  in  this  Court,  We 
are  cited  to  cases  such  as  Shenandodh  R.  Co.  v.  Dunlap,  S-t  Va, 
349,  Mundij  v.  Vawier,  3  Grat.  518,  and  others,  saying  that  a 
court  can  only  decree  upon  matter  in  the  pleadings.  Granted ; 
hut  this  matter  is  in  the  pleadings.  Dorr's  petition  alleges  that 
Currence  and  wife  conveyed  to  him  by  this  deed,  and  alleges 
ownership  under  it.  Hiimxick's  answer  denied  such  ownership 
and  conveyance.  This  raised  the  question  of  Dorr's  title,  and 
called  on  him  to  prove  it  and  he  docs  bo  by  this  deed,  wliich 
fails  because  of  invalidity. 

ADVERSE  P0S8BP8I0X. 

Can  Hamrick  hold  under  the  statute  of  limitations?  Assum- 
ing what  is  by  no  means  clear,  that  the  acts  of  Townsond  were 
such  as  to  constitute  adverse  possession,  and  continued  for  the 
statutory  period,  can  they  oi)erate  as  adveree  possession?  He 
says  that  he  occupied  the  lot  "openly,  notoriously,  visibly  and 
uninterrupted''.  That  is  only  his  opiuion.  He  miist  give  facts. 
He  does  say  that  he  let  Conrad  erect  a  smnll  building  for  a  pic- 
ture gallery  and  lemonade  stand,  and  had  street  lamps  and  some 
lumber  piled  on  it.  No  flroot  of  continuance.  No  proof  dur- 
ing S.  B,  Hamrick's  ownership.  In  fact,  Hamrick's  evidence 
goes  to  show  that  Wie  little  lemonade  stand  had  disappeared 
when  he  got  his  deed,  as  he  says  there  was  some  lumber  piled 
on  the  lot,  thus  not  speaking  of  the  little  building,  although 
asked  who  was  in  possession  at  the  date  of  his  deed.  The  lot 
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was  never  fenced.  The  lamps  and  building  are  not  proven  to 
have  continued.  I  say  assuming  these  acts  vere  in  character 
sufficient  and  continuous,  were  they  adverse  in  law?  Abraham 
Currence  owned  a  life  estate.  Was  Townsend's  possession  ad- 
verse to  him?  Townsend  entered  under  color  of  his  void  deed 
from  Minear  as  attorney  in  fact  for  Eliza  Currence.  This  was 
for  an  undivided  third.  Everybody  will  say  that  this  was  not 
adverse  to  Duffy  and  Beverage,  there  being  no  notice  to  them 
of  adverse  claim.  Townsend  was  co-tenant  with  them,  as  Mrs. 
Currence  had  been.  Abraham  Currence  owned  a  life  estate. 
He  was  co-tenant  with  DufTy.  Beverage  and  Townsend.  Town- 
send  was  co-tenant  with  Abraham  Currence.  The  possession  of 
one  is  possession  of  the  other  in  the  absence  of  actual  ouster,  and 
there  can  be  no  ouster  in  such  case  without  notice  to  the  co- 
tenant  of  adverse  claim  or  knowledge  of  it,  of  which  there  i^ 
no  evidence  in  this  case.  Rwaell  v.  Tenant,  63  W.  Va.  623. 
holds  that  if  a  tenant  in  common  be  in  possession  and  a  stranger 
enter  into  possession  with  him,  the  co-tenant  out  of  possession 
is  not  disseized,  and  the  joint  occupancy  of  the  tenant  in  pos- 
session and  tlie  stranger  is  not  adverse  to  the  tenant  out  of  pos- 
session. So  Townsend's  possession  was  not  adverse  to  Abraham 
Currence.  He  could  only  give  it  that  character  againut  Cur- 
rences's  life  estate  by  repudiating  the  right  of  Currence  and 
bringing  home  t«  him  notice  or  knowledge,  or  its  equivalent,  of 
such  hostile  claim.  These  principles  will  be  found  in  the  opinion 
by  Judge  PoFFfiNB-vaOBH  in  Itvssell  v.  Tennant,  just  cited.  We 
have  considered  whether  the  fact  that  Eliza  Currence,  by  her  at- 
torney, made  a  deed  for  her  whole  estate  of  an  undivided  third, 
would  be  notice  to  her  husband  of  Townsend's  claim  of  owner- 
ship. Abraham  Currence  was  no  party  to  it.  It  was  no  no- 
tice to  him.  We  have  also  considered  whether  the  fact  that 
he  signed  the  power  of  attorney  is  notice  of  Townsend's  claim 
under  the  deed  to  him  under  that  power.  He  might  suppose 
a  conveyance  might  be  made  under  it;  but  there  is  no  evidence 
that  he  actually  knew  of  the  conveylnce  to  Townsend  and  his 
possession.  So,  we  hold  that  Dorr's  right  to  Abraham  Cur- 
rence's  life  estate  is  not  barred,  Benjamin  Hamrick's  occii- 
.pancy  under  a  deed  by  metes  and  bounds  of  a  particular  part 
cannot  be  considered  adverse  to  Abraham  Currence  under  prin- 
ciples above  stated  as  to  notice  of  adverse  claim,  and  be- 
66  w.  v«. 


262  DcFFT  v.  CrRP-ENCE.  [Nov.  190!>. 

sides  IB  less  than  ten  years  before  Dorr  filed  his  petitioo.  Be- 
sides, his  petition  admits  himself  a  co-tenant  with  Duffy  and 
Beverage. 

jIDVEBSE  possession  as  to  ELIZA  CUKBENCB. 

Is  it  necessary  to  say  that  the  statute  could  not  effect  her  un- 
til after  the  deatli  of  her  husband?  He  having  a  life  estate  for 
his  own  life  her  right  of  entry  did  not  accrue  until  his  death, 
and  she  could  not  sue  till  then,  and  hence  the  statute  can  give 
Hamrick  no  right  as  to  her.  Arnold  v.  Butmel,  42  W.  Va. 
473;  Merriii  v.  Highea.  36  Id.  356;  Laidlcy  v.  Land  Co.,  30  Id. 
505.  We  conclude  that  the  remainder  in  fee  after  the  death  of 
her  husband  remains  yet  in  Eliza  Currence  in  her  third,  because 
the  deeds  to  Townsend  and  to  Dorr  are  inefficient  to  pass  her 
right. 

It  may  be  that  a  reason  actuating  the  circuit  court  in  dit^ 
misGing  Duffy's  suit  and  Dorr's  petition  was  that  the  lot  was  for- 
feited for  omission  from  the  ta."i  books.  Whether  so  or  not  we 
do  not  say.  The  theory  for  this  contention  is,  as  I  suppose,  that 
forfeiture  takes  away  title  and  that  those  who  ask  partition  must 
have  title,  and  if  they  have  parted  with  it  they  cannot  get  par- 
tition. But  tlie  question  really  does  not  arise  for  the  simple 
reason  that  nobody  raises  the  question  of  forfeiture  but  the 
Bennetts,  and  they  claim  no  share  in  the  lot  or  right  to  partici- 
pate in  ita  partition,  and  cannot  raise  tliis  question. 

Hamrick  would  impeach  Dorr's  purchase  of  the  Currence  share 
on  the  ground  that  when  Hamrick  was  thinking  of  purchasing 
that  share  Hamrick  asked  the  advice  of  Dorr  as  an  attorney  at 
law  as  to  the  safety  of  purchasing  said  share  and  building 
a  house  on  the  lot.  Hamrick's  testimony  as  to  this  is  that 
Dorr  replied  that  any  improvement  that  Hamrick  should  put 
on  the  lot  could  not  be  taken  without  paying  for  it,  aod  that  the 
lot  vas  undivided  and  when  divided  if  Hamrick  should  get  the 
most  valuable  part  he  would  have  to  pay  the  others  to  make 
the  others  up  equal  and  that  it  was  n  safe  purchase.  Another 
witness  states  that  Dorr  told  Hamrick  to  go  ahead  and  buy  the 
lot  and  build,  and  that  S.  B.  Hamrick  owned  the  lot.  Upon  this- 
evidence  Hamrick's  counsel  contends  that  the  relation  of  cli- 
ent and  attorney  existed  between  Dorr  and  Hamrick,  and  that 
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Dorr's  after  purchase  of  this  Currence  share  was  a  violation  of 
the  tmstful  relation  between  client  and  attorney,  and  that  Dorr's 
purchase  in  equity  is  for  the  benefit  of  Hamrick  and  that  Dorr 
cannot  claim  against  Hamrick.  First  we  must  inquire  whether 
that  relation  existed.  It  must  exist  to  apply  the  principle  for 
which  Hamrick's  counsel  contends,  Keenan  v.  Scott,  64  W.  Va. 
137;  Lewis  v,  Broun,  36  Id.  1,  Let  us  ask,  Where  is  any  such 
legal  relation  existing  between  Hamrick  and  Dorr?  Legal  rela< 
tion  for  what?  Obligation  on  Dorr  to  do  what?  In  a  mere 
moral  point  of  view  if  he  answere*!  at  all  the  question  of  Ham- 
rick, it  would  be  simply  to  answer  truly  his  best  opinion.  Ham- 
rick  did  not  employ  Dorr  to  examine  the  title ;  did  not  auk  hia 
opinion  about  the  validity  of  the  power  of  attorney  or  the  deed 
under  it;  did  not  engage  Dorr  to  acquire  the  share  for  Ham- 
rick; did  not  employ  Dorr  in  any  litigation,  for  there  was  none, 
existing  or  contemplated ;  did  not  pay  Dorr  a  cent ;  did  not  ask 
Dorr  to  t«ke  one  single  step  in  the  proposed  purchase,  nor  did 
Dorr  in  any  wise  participate  in  Hamrick's  purchase.  As  there 
was  no  relation  of  client  and  attorney,  this  forecloses  the  prop- 
osition. All  that  occurred  between  Dorr  and  Hamrick  was  what 
occurs  every  day  between  attorneys  and  other  people,  that  is, 
that  a  neighbor  asks  a  lawyer  casually  some  question  and  the 
lawyer  answers,  generally  haphazard  and  without  pay.  Xolxxly 
looks  upon  this  as  creating  any  relation  of  client  and  attorney. 
If  Hamrick  had  employed  Dorr  to  examine  those  jwpers  and  to 
procure  the  title,  and  act  for  him  in  the  matter  of  the  purchase, 
it  might  be  different;  but  that  is  not  the  esse.  It  does  not  ap- 
pear that  Dorr  then  knew  anything  of  the  character  of  that 
power  of  attorney  or  the  deed  under  it.  It  seems  from  Ham- 
rick's own  statement  that  Dorr,  assuming  that  Ifrs.  Currence 
owned  a  share  in  a  lot,  only  expressed  the  opinion  that  if  Ham- 
rick should  purchase  and  build  he  would  be  compensated  for 
the  building  when  a  partition  should  be  made,  and  that  if  he  got 
the  more  valuable  part  of  the  lot,  he  woidd  have  to  make  other 
parties  equal.  There  was  no  misstatement  in  this.  I  mean  that 
Dorr  never  passed  on  those  papers.  He  expressed  an  opinion 
upon  a  different  matter  than  the  security  of  title.  Likely  at 
that  time  he  knew  nothing  of  the  defective  papers.  Is  he  to 
be  held  to  guarantee  them?  We  cannot  see  anything  in  this 
point  made  for  Hamrick.     It  is  proper  to  say  that  Dorr  under 
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oath  denied  that  he  g&ve  any  such  advice.     He  said :      "I  say  it 
is  false  and  untrue." 

AS  TO  Till!  ASXa  rKCK  A^^n  BEVElUGE  ISTERBST. 

The  court  below  dismissed  Duffy's  bill  and  Dorr's  petition 
without  relief  by  partition  as  to  these  interests.  Duffy  and  Dorr 
unquestionably  owned  them,  Duffy  may  have  deprived  himself 
of  a  small  portion  of  his  interest  in  the  lot  in  his  deed  to  Eliz- 
abeth Curry,  if  so,  his  interest  would  abate  to  that  extent.  No- 
body claims  the  Anna  Peck  and  Beverage  interest  aganiat  Duff;^ 
and  Dorr.  They  are  entitled  to  have  those  interests  allotted  to 
them  in  fee. 

AS  TO  THE  BBNNETIS. 

They  claim  nothing  outside  the  land,  seventeen  and  one-half 
acres,  including  lot  No.  1,  (not  the  lot  in  controversy)  con- 
veyed to  Elizabeth  Curry,  16th  April,  1880,  by  P.  P.  Duffy. 
Their  land  has  since  that  deed  been  in  actual,  exclusive,  adverse 
possession,  and  they  cannot  be  affected  as  to  any  of  their  land 
within  the  bounds  of  that  deed,  whether  a  part  of  the  Peek  lot 
is  in  it  or  not.  I  need  not  detail  evidence  as  to  this  possession. 
The  Bennetts  claim  no  part  of  the  Feck  lot,  unless  some  of  it  is 
in  Duffy's  deed  to  Elizabeth  Curry,  which  Bennetts  deny.  Duf- 
fy's bill  made  Townsend,  under  whom  Bennetts  claim,  a  de- 
fendant, not  because  of  his  claim  under  Elizabeth  Curry  to  the 
seventeen  and  one-half  acres,  but  as  a  co-tenant  of  the  Peck  lot 
because  of  Townsend'a  claim  to  the  Currence  third  of  it  If  even 
any  of  the  Feck  lot  be  within  the  bounds  of  the  seventeen  and 
one-half  acres,  but  it  is  not,  the  Bennetts  could  hold  it  by  ad- 
verse poBsesaion,  That  is  one  reason  why  they  must  be  dismissed 
from  this  suit.  Another  reason  is,  that  it  is  not  proven  that 
any  of  the  Feck  lot  is  in  the  bounds  of  the  deed  from  DufEy  to 
Elizabeth  Cuny.  The  Bennetts  deny  that  it  is.  True,  Town- 
eend's  answer  to  Duffy's  bill  says  that  it  is  within  those  bounds, 
and  generally  an  admission  of  a  predecessor  in  title  is  admiseible 
against  a  privy  as  his  successor  in  title;  but  at  the  date  of  that 
answer  that  matter  was  not  in  issue.  Duffy's  bill  did  not  claim 
such  to  be  the  fact.  And  certainly  that  admission  is  not  con- 
clusive. Another  reason  why  the  Bennetts  must  be  dismisaed 
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is,  that  no  one  claims  any  relief  against  them  ae  to  the  lanil 
owned  and  claimed  by  them.  In  fact  there  i«  no  controversy  aa 
to  anything  the  Bennetts  claim,  and  I  need  not  have  said  what 
I  have  ae  to  them,  except  that  they  are  in  the  suit.  Ab  Ben- 
netts deny  that  any  of  the  Peck  lot  is  in  their  hounds,  and 
they  claim  no  interest  in  the  partition,  and  the  only  contest  is 
between  Dorr  and  Hamrick  as  to  the  Currence  share,  I  do  not  see 
that  Bennetts  can  call  for  proof  as  to  Solomon  Peck's  owner- 
Bhip  of  the  lot.  or  call  on  Dorr  to  prove  it.  All  other  parties, 
Duffy,  Dorr,  Hamrick  and  Townscnd,  the  only  real  litigants, 
assert  his  ownership.  All  claim  under  the  same  source  in  com- 
man,  Soloman  Peck. 

Our  decree  will  be  to  reverse  the  decree  of  the  circuit  court 
with  co9t£  to  Dorr  and  Dulfey's  against  Benjamin  Hamrick 
in  this  Court.  And  to  dismiss  Dorr's  petition  as  to  W.  G.  Ben- 
nett and  Lonis  Bennett  with  costs  to  them  in  the  circuit  court, 
as  Dorr's  petition  alleged  that  a  part  of  the  Peck  lot  was  in 
their  tract,  and  made  them  parties  and  compelled  them  to 
answer.  And  we  remand  the  case  to  the  circuit  court  for  further 
proceedings  according  to  the  principles  stated  in  this  opinion. 

Bbanxox^  Jl'doe: 

Benjamin  Hamrick's  children  file  a  petition  for  re-hoaring, 
claiming  that  the  interest  of  Eliza  Currence  was  forfeited  for 
non-entrt'  for  taxes,  and  that  Hamrick  having  paid  taxes  under 
assessment  in  his  name  gets  the  benefit  of  forfeiture.  In  the 
first  place  Hamrick  does  not  directly  allege  any  forfeiture;  but 
in  his  answer  says  that  if  there  is  such  forfeiture  as  Bennetts 
allege,  he  claims  its  benefit  under  section  3,  article  13  of  the 
Constitution.  It  is  ijuite  doubtful  whether  this  is  adequate  al- 
legation of  forfeiture.  But  waive  that.  The  reply  is  that  nn 
forfeiture  is  established.  Evidence  not  sufficient.  Brief  of 
counsel  for  Hamrick  states  that  for  the  years  1891  to  1904,  both 
inclusive,  tax  charges  were  made  on  the  lot  by  fractions  to  the 
names  of  Townsend,  the  two  Hamricks,  Dorr  and  Duffcy,  cover- 
ing and  paying  taxes  for  whole,  and  asserting  that  Currence  and 
wife  were  not  charged  for  those  years.  How  do  we  know  they 
were  not?  But  suppose  they  were  not,  payment  by  Townsend  and 
Hamricks  was  made  on  title  derived  from  Currences,  not  under  a 
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different  adverse  title,  but  in  privity,  and  this  payment  pre- 
vented forfeiture  in  Currence  name.  The  State  got  taxes  on 
same  land  under  eame  title.  The  very  payment  by  Hamricks 
rehed  upon  to  transfer  forfeiture  to  him  defeats  that  claim 
by  defeating  forfeiture.  See  State  v.  Gamett,  66  W.  Va. — 
(66  S.  E.  98);  citing  State  v.  Allen,  65  W.  Va.  335.  State 
V.  Ijumber  Co.,  64  W.  Va.  on  pp.  676-7,  where  cases  are  col- 
lected. Reversed  and  Remanded. 


CHARLESTON. 

SowABD  V.  American  Car  Company. 
Submitted  June  4,  1909.     Decided  November  16,  1909. 

1.     Master  and  Servant — Injury  to  Servant — Defective  Machinerji. 

A  master  la  liable  for  Injury  to  a  servant  from   defective 

macbinery,  not  for  danger  only,  but  only  for  negligence.     The 

fact  of  sucb  injury  will  not  alone  Impose  liability  on  the  maater. 

(p.  269). 

Z.     SAHB—Infurv  to  Servant — Appliances. 

A  master  is  not  bound  to  furalsh  the  very  Y>eat  and  safeet 
machinery  and  appliances  for  his  servant.  So  they  be  such  as 
are  reasonably  safe,  and  may  be  safely  used  with  due  care  on 
the  part  of  the  Bervant,  the  master  Is  not  liable  for  injury -to 
the  servant  therefrom.  The  master  Is  not  liable  for  mere  error 
of  Judgment,     (p.  269). 

3.  Same — Injury  to  Servant — Defective  Machinery. 

A  master  using  machinery  that  Is  defective  is.  not  liable 
for  Injury  to  his  servant  from  It,  unless  the  master  know,  or 
under  the  circumstances,  should  know  such  defect! veness. 
(p.  271). 

4.  Appeai,  and  EaaoB — Trfol — Review — Decition. 

When,  In  an  action  for  tort,  the  evidence  Is  such  that  a  verdict 
for  plaintiff  should  be  set  aside,  the  court,  if  asked,  should 
direct  a  verdict  for  defendant,  and  If  It  refuses,  the  appellate 
court  will  set  aside  judgment  and  verdict,  but  will  not  render 
final  Judgment  for  defendant;  but  will  remand  for  a  new  trial, 
unless  It  very  clearly  appears  that  the  plaintiff  cannot  better 
his  case  on  a  new  trial,     (p.  2TZ). 

Error  to  Circuit  Court,  Cabell  County. 
Action  by  Opha  Sowarde  against  the  American  Car  &  Foundry 
Company.     Judgment  for  plaintiff,  and  defendant  brings  error. 

Reversed. 
«e  w.  Va. 


.yLiOogle 


Nov.  1909.]  SowAHD  V.  Cab  Co.  267 

Anderson,  Strother  &  Hughes,  for  plaintiff  in  error. 
Nvll  (fe  Biggins,  for  defendant  in  error. 

Bbannon,  Judge: 

Opha  Sowardfi  was  in  the  employ  of  The  American  Car  & 
Foondiy  Company.  He  vas  one  of  tlioee  operating  a  drill 
press,  and  hio  arm  being  broken  while  at  work,  he  sued  the  com- 
pany for  damages  and  recovered  $3,000,  and  the  company 
brought  the  case  to  this  Court.  UpoD  the  surface  or  table  of 
this  machine,  the  drill  pieseer,  are  laid  pieces  of  iron  for  the 
purpose  of  drilling  holes  in  thiem.  This  is  done  by  upright 
drills  with  boring  or  drilling  bits  fastened  in  the  drills.  These 
drills  revolve.  The  bits  are  held  fast  in  place  by  means  of  set- 
screws  screwed  into  the  shanks  of  the  drills.  At  one  end  of  the 
drill  presser  were  two  drills.  These  two  drills,  by  mere  guess 
or  estimate  evidence,  are  six  to  eight  inches  apart,  but  by  actual 
reliable  measurement  fifteen  inches.  Sowards  says  he  would 
"judge  about  six  or  eight  inches  apart  Maybe  a  little  Further. 
I  wouldn't  say."  The  set-screws  protrude  from  the  drills,  and 
the  two  in  these  two  drills  at  the  end  of  the  table  of  the  drill 
press,  to  the  right  of  the  operator,  take  up  alwut  two  inches 
lea^'ing  balance  of  the  fifteen  inch  space  clear.  At  the  other 
end  of  the  table  were  two  like  drills,  the  space  l)ctwcen  the  sec- 
ond of  the  other  two  drills  at  the  right  hand  end  of  the  table 
and  the  third  drill  nine  feet  along  the  table  and  four  np  and 
down.  Behind  the  drills  were  pipes  leading  to  the  bit*,  with 
stop-cocks,  above  the  bits,  used  for  letting  water  into  the  iron 
where  the  bits  worked,  for  the  purpose  of  cooling  the  bits  as 
they  would  become  heated  from  friction.  Those  stop  or  water 
cocks  were  to  the  left  of  the  drills,  more  handy  to  the  operntor*:" 
left  hand.  Howards  reached  around  the  second  hit  with  his  right 
hand  to  open  a  stop-cock  to  let  water  to  the  bit,  and  in  so  doing 
his  sleeve  was  caught  by  the  nut  or  head  of  the  set-screw  in  the 
second  bit,  and  his  arm  was  broken.  Sowards  had  been  working 
for  the  company  a  considerable  time,  hut  at  this  particular  work 
only  a  week.  He  worked  in  the  day,  others  at  night,  at  this  ma- 
chine. At  night  the  set-screw  in  the  second  drill  broke,  and  the 
hands  procured  another  one  and  fastened  it  in  the  drill  in  place 
of  the  broken  one.  Sowards  resumed  work  at  seven  o'clock  next 
66  w.  Vb. 
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momlDg,  and  worked  at  the  drill  till  two  o'clock,  when  tlie  ac- 
cident happened.  He  says  he  did  not  know  ttiat  another  set- 
acrew  had  been  put  in  the  drill.  It  was  pnt  in,  not  hy  any 
manager  or  superintendent,  hut  by  the  hands  without  authority. 
It  is  not  claimed  that  the  machinery  was  defective,  or  that  this 
new  aetscrew  was  defective  or  faulty.  The  sole  grievance,  on 
which  liability  is  asserted,  is  that  the  new  set-screw  was  longer 
than  its  predecessor,  and  protruded  farther  from  the  drill  than 
did  the  former  one,  and  was  more  likely  to  catcli  Sowards'  arm 
than  it.  The  evidence  as  to  the  length  of  this  set-screw,  its  ad- 
ditional protrusion  or  e.ttension  from  the  upright  drill,  varies. 
Sowards  Bays  "It  stuck  out  something  like  one  inch  and  a  quar- 
ter or  one  inch  and  an  eighth."  A  witness  for  plaintiff,  Calli- 
cott,  says  that  the  set-screw  stuck  out  about  one  inch  further 
than  the  former  one.  Johnson,  a  witness  for  the  plaintiff,  says 
that  the  set-screw  that  had  been  in  the  drill  protruded  about 
one  inch  and  an  eighth,  and  the  new  one  a  quarter  of  an  inch 
more.  Another  witness  for  plaintiff.  Wood,  says  the  new  one 
protruded  one  and  a  fourth  or  one  and  a  half  inches.  So,  the 
increased  length  or  additional  projection  of  the  substituted  set* 
screw  was  one  fourth  of  an  inch  by  plaintifTs  evidence.  The 
set-screw  that  caught  Sowards  was  not  produced,  nor  its  exact 
length  ascertained.  It  is  doubtful  whether  it  protruded  any 
more  than  the  former  one. 

Upon  a  demurrer  criticism  of  the  declaration  is  made;  but 
counsel  do  not  specify  its  defects.  I  think  it  questionable  in 
the  respect  that  it  does  not  distinctly  aver  that  Sowards'  arm  was 
broken  from  or  because  of  the  set-screw ;  it  does  not  say  how  or 
from  what  the  hurt  came,  except  inferentially.  It  is  likely 
bad  for  this. 

The  defendant  was  refused  an  instruction  to  find  for  it. 
Under  this  instruction  we  must  decide  the  merits  by  the  evi- 
dence, la  it  possible  that  the  change  of  a  set-screw  of  the 
small  increased  length  of  one-fourth  inch  can  fix  negligence  upon 
the  defendant  and  put  heavi'  damages  upon  it?  We  must  be 
able  to  fix  negligence  upon  the  company.  We  held  in  Newkouae 
V.  Railroad  Co.,  62  W.  Ya.  562,  that  "generally,  aa  between  mas- 
ter and  servant,  negligence  will  not  be  imputed  from  the  cir- 
cumstance alone  of  injur)-  due  to  defective  machinery  or  ap- 
pliances, but  some  affirmative  acts  of  negligence,  either  of  omis- 
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■ion  or  com  mission,  must  be  shown.''  The  law  everywhere  to 
make  the  master  liable,  says  that  mere  injury  from  even  defect- 
ive machinery  is  not  enough;  but  culpable  negligence  muat  be 
proven.  20  Am.  &  Eng.  Ency.  L.  87;  26  (Jyc  14-11.  See 
Stewart  r.  Railroad,  40  W.  Va,  188.  Under  this  rule  does  the 
nse  of  thie  Bet-screw,  even  if  the  maater  had  ordered  its  nee,  fix 
negligence  upon  the  master?  The  slight  di&erence  between 
the  two  set^Bcrews?  If  so,  the  master  must  not  vary,  in  the 
slightest,  his  iustrnmente.  If  so,  he  is  made  to  guarantee  the 
safety  of  hia  servants  at  all  hazards.  But  we  know  that  the 
master  is  not  required  to  do  so.  Stewart  v.  Railroad,  40  W.  Va. 
188;  Rea^ie  v.  Wkeelhiff  £c.,  42  Id.  333.  The  master  does  not 
guarantee  that  bis  appliances  are  free  of  danger.  Danger  lurks 
in  operating  all  machinery,  let  the  master  do  his  utmost  for  the 
safety  of  his  servants.  The  servant  assumes  dangers  insepar- 
ably connected  with  work.  The  master  is  answerable  only  for 
negligence.  "Absolute  safety  is  unattainable,  and  employers  are 
not  insurers.  They  are  liable  for  the  consequences,  not  of  dan- 
ger, but  of  n^ligence."  Labatt,  Jlaster  &  Servant,  p.  113. 
Then,  was  this  company' guilty  of  negligence  in  changing  the 
set-screw  so  that  it  occupied  one  quarter  of  an  inch  more  than 
the  former  one  of  the  fifteen  inch  space  between  the  two  drills  ? 
"The  master  is  not  bound  to  furnish  the  safest  and  best  ma- 
chinery, nor  provide  the  best  methods  for  the  work  in  which 
he  is  engaged,  in  order  to  save  himself  from  responsibility  for 
injur)-  to  his  servant.  If  the  machinery  and  appliances  be  in 
common  use  and  are  such  as  can,  irilh  reasotuihle  care,  be  used 
without  danger  to  the  employee,  it  is  all  that  can  be  required 
of  the  employer."  Giebell  v.  The  Collins  Co.,  51  W.  Va.  518; 
Setdomridge  v.  C.  &  0.  Co.,  46  Id.  569.  Xot  bound  to  insure 
absolute  safety  of  machinery.  Bailey,  Master  &  Servant,  14.  It 
is  enough  if  the  master  furnish  witli  reasonably  safe  and  suit- 
able appliances.  He  need  not  furnish  "those  of  a  particular 
liiul".  20  Cyc.  1107.  "The  master  is  held  Hahle  only  when  the 
thing  used  is  so  hazardous  as  not  to  be  fit  for  use."  Builey,  Mas- 
ter &  Servant,  85,  26.  Such  the. principle  propounded  in  Gie- 
bell V.  CMns  Co..  54  W.  Va.  518,  and  Berm  v.  Coal  Co.,  27  Id. 
286,  Who  can  say  that  this  set-screw  could  not  have  been  used 
with  safety  by  the  exercise  of  due  care?  Who  will  sny  that  it 
was  so  hazardous  as  to  be  unfit  for  use?     Xot  a  scintilla  of  ev- 
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idence  proves  this.  A  master  is  not  bound  to  adopt  any  par- 
ticular inetrumentality.  Labatt,  Master  &  Servant,  section  35. 
In  this  matter  the  law  doea  not  require  of  the  employer  extra- 
ordinary or  superhuman  care,  but  only  ordinary  care,  such  as 
prudent  men  exercise.  Ilojfman  v,  Dickenson,  31  W.  Va.  143; 
20  Am.  &  Eng.  Ency.  L.  74 ;  Southern  R.  Co.  v.  Mamy,  98  Va. 
692.  The  master  is  held  only  for  such  danger  aa  is  likely  ta 
happen,  not  that  every  possible  accident  or  contingency  shall 
be  anticipated  and  guarded  against.  Bailey,  Master  &  Servant, 
18 ;  20  Am.  &  Eng.  Ency.  L.  92.  "That  an  implement  ia  new 
and  requires  a  different  kind  of  management  by  the  person  us- 
ing it,  is  no  reason  against  its  introduction,  and  an  employe  is 
charged  with  knowledge  of  its  visible  qualities  and  the  ordinary 
working  and  effect  of  tlioee  qualities".  The  Oidf  R.  Co.  v, 
Williams,  72  Texas  159.  "The  fact  that  a  master  uses  different 
types  of  the  same  kind  of  appliances  does  not  import  culpa- 
bility." Labatt,  section  38.  That  section  lays  down  that  a 
master  may  change  his  appliances.  The  defendant  company 
kept  and  used  set-screws  of  different  diameters  and  lengths.  Is 
it  possible  that  it  could  not  make  a  ali^t  change  of  a  quarter  of 
an  inch  in  the  length  of  one  without  being  ruined  by  such  claims 
for  damages  ?  And  it  is  not  every  mischoice  of  implements  or 
machinery  that  subjects  him  to  liability.  Mere  error  of  judg- 
ment will  not  do  so.  There  must  be  actual  negligence.  O'Neit 
V.  Chicago  &c.  Co.,  1  Am.  &  Eng.  Anno.  Cases,  337 ;  66  Neb. 
638.  The  master  cannot  be  denied  right  to  manage  his  busi- 
ness in  hie  own  way.  He  cannot  be  denied  reasonable  discre- 
tion in  the  use  of  implements.  He  may  select  from  different 
stylos.  Kehhr  v.  Bchv^enlc,  144  Pa.  148  (13  L.  fi.  A.  374).  It 
is  appropriate  to  ask.  Was  the  accident  any  more  likely  to  hap- 
pen from  the  substituted  set-screw  than  from  the  one  naed  the 
day  before  ?  It  is  likely  that  the  accident  would  have  occurred 
with  the  former  one.     We  cannot  say  that  it  would  not. 

We  ore  of  opinion  that  the  use  of  the  set-screw  doing  the 
damage  did  not  call  for  a  verdict,  and  that  the  court  should 
have  directed  a  verdict  for  the  defendant,  and  should  have  bub- 
tained  the  motion  to  set  aside  the  verdict  The  plaintiff  showed 
no  cause  of  action  under  the  law. 

We  msy  supplement  this  position  by  another  feature  of  the 
case  calling  for  a  verdict  for  the  defendant  Above  I  ha%-e  gone 
as  w.  Vb. 


Xov.  1909.]  SowAED  1-.  Car  Co.  271 

on  the  plaintiffs  evidence,  and  have  treated  the  case  aa  if  the  ' 
defendant  bad  put  in  the  set-screw;  but  there  is  no  preteofle  for 
thia  theory.  The  change  vaa  made  some  time  in  the  night  be- 
fore the  accident  when  the  superintendent  waa  absent.  He  knew 
nothing  about  it.  The  change  waa  made  by  workmen  in  the 
establishment,  fellow  servants.  If  a  place  becomea  unsafe  from 
tbe  act  of  a  fellow  servant,  no  liability  on  the  master,  he  know- 
ing nothing  of  it  Note  26  Cyc.  1106.  "In  order  to  show  mas- 
ter's negligence  plaintiff  must  make  an  affirmative  showing  of 
actual  knowledge  on  his  part  of  the  defects  which  show  that,  in 
the  exercise  of  ordinary  care,  he  should  have  known  it."  2(j  Cyc. 
1450  and  1168.  All  the  books  say  that  he  must  know  the  de- 
fect, or  that  it  existed  so  long  that  he  should  have  known  it. 
In  this  case  the  master  did  not  know  about  the  set-screw's  being 
substituted  by  another.  Iijowards  did  not  inform  the  manager. 
So  one  did.  The  drills  stopped  frequently  to  change  iron,  and 
Sowards  could  have  seen  the  set-screw.  It  was  visible  before  his 
eyes.     He  himself  says  so.     Other  witnesses  say  the  same. 

And  then  the  law  is  that  a  reasonable  time  for  repair  is  al- 
lowed after  notice.  20  Am.  &  Eng.  Ency.  L.  94;  26  Cyc.  1141. 
The  defendant  had  no  notice  of  state  of  things.  The  change 
was  made  at  night  and  only  a  few  hours  before.  • 

Again  we  may  say  that  Sowards  is  chargeable  with  contrib- 
utory negligence.  He  must  have  been  careless  in  passing  his 
arm.  between  the  drills,  and  letting  his  sleeve  be  caught,  as  with 
care  he  could  have  safely  passed  his  arm  in  a  space  of  fifteen 
inches.  But  the  easier  and  more  ready  way  was  to  pass  his  hand 
to  the  left  of  the  second  drUl  in  the  space  of  nine  feet  by  four, 
instead  of  running  the  risk  of  passing  his  arm  between  the  first 
and  second  drills.  This  would  have  been  free  of  danger.  All 
authorities  say  that  a  workman  must  exercise  great  care  in  oper- 
ating dangerous  machinery.  It  is  always  attended  by  danger, 
which  calls  for  prudence  and  caution. 

The  entire  court  is  of  opinion  that  the  evidence  shows  no 
cause  of  action,  and  if  instead  of  an  instruction  to  find  for  the 
defendant  there  had  been  a  demurrer  to  evidence,  all  would 
unite  in  giving  final  judgment  for  the  defendant.  Judge  MiL- 
LBB  and  I  would  do  so  to  end  litigation,  ae  the  case  is,  but  the 
majority  think  otherwise.  We  think  that  cases  wherein  the  mat- 
ter has  been  pointedly  decided  would  justify  final  judgment 
66  w.  v«. 
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It  clearly  appears  that  a  better  ease  cannot  be  made  by  the  plain- 
tiff. MatLpin  v.  Insurance  Co.,  53  W.  Va.  657;  Anderson  v. 
Tag  River  Co.,  59  Id.  301;  McMillan  T.  Coal  Co.,  61  Id.  531. 
Cobb  V,  Olen  Boom  Co.,  57  W.  Va,  49,  is  strong  authority  for 
it  Even  under  the  test  put  by  Ruffner  Bros.  v.  Insurance  Co., 
59  W.  Va.  433,  and  Hoylmat^v.  Railroad.  65  W.  Va.  264,  there 
ought  to  be  judgment  for  defendant.  Under  tlie  very  letter  of 
Code,  chapter  135,  sectioii  26,  this  Court  must  render  such 
judgment  as  the  court  below  should  have  rendered.  What  judg- 
ment should  it  have  given?  It  should  have  directed  a  verdict 
for  defendant,  and  rendered  judgment  for  it,  and  not  having 
done  so,  ought  to  have  corrected  its  error  by  setting  aside  the 
verdict  and  giving  judgment  for  defendant.  A  motion  by  de- 
fendant for  a  direction  to  find  a  verdict  for  him  ia  a  substitute 
in  modern  practice  for  the  largely  disused  demurrer  to  evidence. 
It  has  the  same  effect,  and  is  dealt  with  as  the  same.  6  Ency. 
Plead.  &  Prac.  456,  672;  Parts  v.  Ross,  11  How.  {C  S.)  362; 
Thompson  on  Trials,  section  2267.  This  Court  treats  a  mo- 
tion to  exclude  evidence  as  demurrer  to  it.  There  is  no  differ- 
ence in  a  motion  for  a  verdict  Nuzum  v,  Railwoij,  30  W.  Va. 
288.  My  own  position  is,  that  even  where  there  is  no  motion 
for  a  verdict  for  defendant,  and  only  a  motion  to  set  aside 
the  verdict  as  unsupported  by  evidence,  the  appellate  court, 
upon  sustaining  such  motion,  will  generally  remand ;  but  will, 
even  in  that  case,  give  final  judgment  when  it  clearly  appears 
that  a  new  trial  should  result  in  a  verdict  for  the  defendant. 
(3  Century  Digest,  section  4579).  But  where  there  is  a  mo- 
tion or  instruction  asked  for  a  verdict,  I  would  give  final  judg- 
ment for  defendant  upon  reversal.  I  would  go  further  than  the 
Hoylman  and  Tug  River  Cases. 

Therefore,  we  reverse  the  judgment,  set  aside  the  verdict  and 
remand  the  case  to  the  circuit  court  for  a  new  trial. 

Reversed. 
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CHARLESTON. 

CE08IEK  V.  Shown. 
Submitted  March  11,  1909.     Decided  November  16,  1909. 

1.  ElASEMEXTs — Private  Right-of-Way — Dejlniteneu. 

An  easement  of  private  way  over  land  must  bave  a  particular 
d^lnlte  line.     (p.  274). 

2.  Bjmx— Private  'Way—Adverie  PoaieiiUm. 

To  eatabllali  an  easement  ot  private  war  over  land  by  pre- 
BcripUon  the  nse  must  be  continuous  and  uninterrupted  for  tbe 
necesBBTy  period,  under  a  bona  fide  claim  ot  right,  adverve  to 
tlie  owner  of  tbe  land,  and  with  his  knowledge  and  silence.  It 
the  uae  la  by  hla  permission,  or  it  he  opposes  and  denies  tbe 
rigjit,  title  to  the  easement  does  not  come  by  such  nse.     ( p.  276 ) . 

Appeal  from  Circuit  Court,  Monroe  County. 
Bill  by  S.  H.  Croaier  against  John  M.  Brown.    From  a  decree 
for  complainant,  defendant  appeals. 

Reversed. 

J.  3.  Crosier  and  Brown,  Jaclcson  &  Knight,  for  appellant. 
liou-an  £  Meadmrs  and  John  MY.  ArbuclcU,  for  appellee. 

Brasnos,  Judge: 

S.  H.  Crosier  filed  a  bill  against  John  M,  Brown  in  the  circuit 
court  of  Monroe  county  to  enjoin  Brown  from  hindering  and 
obstructing  Crosier  in  the  uae  of  a  private  way  over  land  of 
Brown.  A  decree  refused  to  dissolve  the  injunction,  and  per- 
petuated it,  from  which  decree  Brown  appeals. 

A  demurrer  to  the  bill  was  overruled.  The  bill,  after  alleging 
the  ownership  of  Croaier  of  his  tract  of  land  and  the  ownership 
of  Brown  of  his  tract,  states  that  Croaier  "is  owner  of  a  right 
of  way  as  appurtenant  to  his  said  tract  of  land  over  a  portion  of 
the  land  of  the  defendant,  John  M.  Brown,  about  500  yards  in 
length,  passing  from  near  the  western  line  of  said  tract  through 
the  western  portion  of  said  John  M.  Brown  tract  of  land  to  the 
public  road."  The  basis  of  the  claim  of  Crosier  is  that  by  pre- 
scription he  has  title  to  the  easement.  la  the  above  dcacription 
of  the  way  sufficient?    It  is  the  only  description  in  the  record. 
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Try  it  by  the  law.  "The  public  cannot  acquire  a  prescriptive 
right  to  pass  over  land  generally.  The  travel  must  be  confined 
to  a  definite  line  through  the  prescriptive  period."  22  Am.  t 
Eng.  Ency.  L.  1222.  No  other  rule  can  apply  to  private  ways. 
Indeed,  the  lav  as  to  them  is  likevise  stated.  "A  way,  ex  vi 
termini,  importiS  a  right  of  passing  in  a  particular  line."  Waah- 
bum  on  Easements  160.  "A  right  of  way  ex  vi  termini  imports 
a  right  of  passing  in  a  particular  line,  not  the  right  to  vary  it 
at  pleasure,  and  go  in  different  directions.  This  would  be  an 
inconvenience  to  the  owner  of  the  land  charged  with  the  ease- 
ment, and  an  abuse  of  the  ri^t."  3  Kent  419.  "It  must 
be  confined  to  a  specific  line  or  way.  The  public  can  no  more 
claim  a  prescriptive  right  to  pass,  at  any  and  all  places,  over 
a  man's  land  than  can  an  individual.  The  right  must  be  con- 
fined to  a  definite,  certain  and  precise  line."  Oenilemen  t. 
Soule,  83  Amer.  D.  264.  We  find  in  14  Cyc.  1156,  that  "to 
establish  a  private  right  of  way  by  prescription  the  line  of 
traveled  road  must  be  definite."  I  ask,  at  what  point  on  the 
western  line  of  Brown's  tract  does  this  way  begin?  What  line 
or  course  does  it  pursue  through  Brown's  tract  of  fifty-one  and 
one-fourth  acres?  At  what  point  on  the  public  road  does  it 
terminate  ?  What  public  road  ?  The  bill  does  not  answer  these 
questions.  The  bill  must  point  out  the  way  by  definite  termini 
and  route.  The  sacred  right  of  property  demands  that  such 
serious  incumbrance  upon  a  man's  estate,  if  established  by  record, 
shall  be  clearly  defined  by  the  record  memorial.  The  evidence 
does  not  make  it  definite.  According  to  it  I  doubt  if  one  could 
find  this  way.  It  is  not  fenced.  It  has  no  track.  You  can  only 
find  it  by  the  marks  of  the  wheels  of  a  wagon  only  occasionally 
used.  Many  years  hence,  when  living  witnesses  of  its  present 
place  are  dead,  it  becomes  a  question  as  to  location.  Recourse 
is  had  to  this  record.  It  will  reflect  no  light  by  plat  of  de- 
lineation or  other  decisive  or  significant  description.  If  there 
is  anything  affecting  a  man's  land  that  should  be  definitely  a»< 
certainable  it  is  a  way.  Jones  on  Easements,  section  294,  says 
that  a  way  by  prescription  "must  be  definite  in  location.  The 
adverse  enjoyment  must  be  in  the  same  place  within  definite 
lines  for  the  whole  period  of  limitation."  The  proof  does  not 
more  clearly  define  it.  The  decree  does  not  attempt  to  do  so. 
But  if  the  way  were  properly  defined,  the  plaintiff  is  denied 
ea  w.  v«. 
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peiief  by  other  law  priBciplee.  Courts  most  be  very  careful 
before  decreeing  upon  one  man's  land  in  favor  of  another  with- 
out compensation  such  an  incumbrance  as  a  way,  permanently 
impairing  that  man's  dominion  and  ownership,  which  next  to 
life  and  liberty,  is  the  most  valuable  of  rights  inhering  in  the 
citizen.  Our  law,  the  law  everywhere,  fixes  certain  condttiouB 
essential  to  establish  a  way  by  prescription.  One  of  those 
conditions  is  that  the  way  must  be  claimed,  during  the  prescrip- 
tion period,  as  a  matter  of  right,  not  by  mere  leave  or  license 
from  the  owner  of  the  land  over  which  it  passes.  The  use  and 
claim  must  be  adverse  to  him,  and  he  must  know  of  it.  "As 
in  the  case  of  private  easement,  the  use  must  be  adverse,  and 
under  a  claim  of  right,  which  is  known  to  the  owner."  32  Am. 
ft  Eng.  Ency.  L.  1321.  If  use  of  the  way  cannot  be  attributed 
to  a  claim  of  right  in  the  party  adversary  to  the  other  party, 
no  easement  exists.  If  the  party  does  not  intend  to  claim  it 
as  of  right,  if  he  enjoys  the  way  by  license  from  the  owner, 
without  intent  to  claim  a  title  to  the  way  as  against  the  owner, 
there  is  no  way.  Our  own  cases  say  so.  Coalter  v.  Hunter,  4 
Band.  58;  Sloies  &c.  v.  I7ppw  Appomaiox  Co.,  3  Leigh  318; 
WaUon  V.  KnigM.  62  W.  Va.  223.  I  add  with  emphasis  that 
though  one  thus  use  a  way  over  another's  land  fully  intending 
at  last  to  claim  a  way,  yet  if  pending  that  use  the  land  owner 
protests  against  the  use  and  denies  the  right,  the  other  party 
cannot  by  his  own  act  alone  get  such  easement.  If  he  is  silent, 
the  use  may  become  a  right;  but  not  if  he  protests.  Woolridge 
V.  Coughlin,  4C  W.  Va,  345 ;  Walton  v.  Knight,  63  Id.  223.  "No 
title  by  prescription  can  be  acquired  in  an  easement  without  the 
aquiescence  and  knowledge  of  the  owner  of  the  servient  tenant." 
22  Am.  &  Eng.  Ency.  L.  1210.  "If  during  the  period  of  the 
alleged  acquisition,  by  use,  the  owner  of  the  servient  tenement 
resisted  such  claim,  or  opposed  such  use,  it  would  negative  the 
claim."  Washburn  on  Easements,  182.  Under  the  light  of 
these  legal  principles  let  us  advert  to  the  facta.  In  1S82  Crosier 
began  passing  over  Brown's  land.  In  1883  Brown  and  his 
nephew.  Crosier,  became  unfriendly,  and  Brown  prohibited 
Crosier  from  passing  through  his  land,  and  Crosier  ceased  to  do 
so  until  1895.  Here  was  a  break  of  twelve  years,  importing, 
first,  that  Crosier  sometimes  passed  through  his  uncle's  land  by 
66  w.  v«. 
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his  permifiBion,  as  the  uncle  Bwears  and  proves  otherwiBe  was 
the  case,  and  secondly,  it  imports  that  Crosier  did  not  intend  to 
claim  adversely  a  way  as  a  matter  of  right.  In  18U5  uncle  and 
nephew  became  friendly  again,  and  Crosier  resumed  paeaing 
through  until  about  1905  when  Brown  and  Crosier  became  again 
unfriendly  Crosier  resumed  for  a  short  time  the  passage,  when 
they  fell  out  again.  They  adjusted  another  matter,  and  Crosier 
paid  one  Williams  four  dollars  for  Brown  upon  an  agreement 
that  he  might  pass  over  the  land.  He  resumed  doing  so  until 
1907.  This  oral  consent  could  not  give  title.  Pifer  v.  Brovin, 
43  W.  Va.  412.  When,  as  Crosier  himself  says,  Brown  posted 
a  notice  forbidding  his  passage  over  his  land  Crosier  again 
desisted.  It  is  by  reason  of  passage  over  Brown's  laod  for  twelve 
years  from  1895  to  1907,  that  Croeier  claims  an  easement  gf 
way.  That  Crosier  did  frequently  pass  over  Brown's  land  walk- 
ing, riding  or  driving  wagon  no  one  questions;  but  the  point 
is,  did  he  do  so  with  intent  to  get  an  adverse  right,  did  he  do 
this  under  hona  fide  claim  of  right,  or  did  he  do  so  by  mere 
permission  or  license  from  Brown,  as  a  kindness  from  an  vincle 
to  a  nephew  and  neighbor?  Crosier  did  not  live  on  lot  Xo.  9, 
from  which  he  claims  this  way,  but  lived  on  another  tract 
not  adjoining.  Crosier,  his  son,  his  wife  and  two  brothers  tell 
us  that  he  used  this  way,  and  some  of  them  say  without  license 
from  Brown;  but  Brown  swears  that  it  was  simply  by  his  per- 
mission, and  other  disinterested  witnesses  confirm  this;  and 
certain  circumstances  confirm  this,  facts  not  disputed,  enabling 
us  to  say  that  the  fair  aspect  of  the  case  shows  that  Crosier'a 
passage  over  Brown's  tract  was  permissive.  For  instance,  there 
is  no  question  of  the  fact  proven  by  several  witnesses,  including 
Crosier's  son,  that  during  the  period  of  use  on  which  Crosier 
would  rest  his  title.  Brown  cropped  fields  over  which  tiiis  alleged 
way  passed,  and  built  fences  across  the  way,  and  directed  Crosier 
to  change  his  course  and  pass  elsewhere,  and  Crosier  did  eo. 
Crosier  claims  that  he  did  so  to  accommodate  Brown ;  but  thia 
fact  is  significant  to  deny  an  essential  element  to  establish  such 
an  easement,  intent  to  claim  an  adverse  right,  adverse  claim. 
What  is  adverse  claim  in  such  a  case?  In  22  Am.  &  Eng.  Ency. 
L.  1193,  we  find  that  "Adverse  use  has  been  variously  defined 
as  use  under  a  claim  of  right  known  to  the  owner  of  the  servient 
tenement ;  use  whenever  desired  without  permission  asked  or 
66  w.  va. 
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objection  made;  use  such  as  the  owner  of  an  eaeeraent  would 
make  of  it,  without  permiseion  asked  or  given,  and  disregard- 
ing  entirely  the  claims  of  the  owner  of  the  land;  and  use  nnder 
a  claim  of  right  inconsistent  with  or  contrary  to  the  interest  of 
the  other  pdrtj>  and  of  such  a  character  that  it  is  difficult  or 
impossible  to  account  for  it  except  on  the  presumption  of  a 
grant."  In  this  important  matter,  of  subjecting,  without  pay, 
one  man's  land  for  the  use  of  another,  we  muat  remember  that 
the  claimant  carries  the  burden  of  proof,  and  he  must  show  a 
use  as  of  right,  a  hostile  adversary  use,  clearly  show  it.  2  Green- 
leaf  on  Ev.,  section  a39,  lays  down  unquestionable  law  in  saying 
that  the  uae  must  be  "adverse,  exclusive  and  uninterrupted" 
for  the  period,  and  further  says:  "In  order  that  the  enjoy- 
ment of  an  easement  in  another's' land  may  be  conclusive  of  the 
right,  it  must  baje  been  adverse,  that  is,  under  a  claim  of 
title,  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
land,  and  uninterrupted;  and  the  burden  of  proving  this  is  on 
the  party  claiming  the  easement.  If  he  leaves  it  doubtful,  whether 
the  enjoyment  was  adverse,  known  to  the  owner,  and  uninter- 
rupted, it  is  not  conclusive  in  his  favor."  This  quotation  is 
strongly  approved  by  the  Supreme  Court  of  the  United  States 
in  DUlrict  of  Columbia  v.  Robinson,  180  U.  S.  p.  99,  which  adds 
after  such  quotation,  "Under  a  different  rule  licenses  would  grow 
into  grants  of  the  fee,  and  permissive  occupation  of  land  become 
conveyances  of  it".  "It  would  shock  tlie  sense  of  right".  Chief 
Justice  Marshall  said  in  Eirh  v.  Smith,  9  Wheaton  28C.  An 
uncle's  kindness  to  a  nephew  is  to  convey  and  transfer  to  the 
latter  a  permanent  charge  on  the  uncle's  land.  Neither  party 
dreamed  of  this  result  at  the  time.  We  see  that  Crosier's  right 
was  thus  interrupted.  And  if  his  enjoyment  was  adverse  and 
under  claim  of  right,  why  yield  to  Brown's  direction  and  travel 
a  different  route?  Why  let  him  fence  across  the  way?  In 
1895  Brown  stopped  Crosier's  use,  and  he  desieted.  They  became 
unfriendly.  Then,  Brown  agreed  that  if  Crosier  would  pay  a 
man  named  Williams  four  dollars  for  a  consideration  not  con- 
nected with  this  matter  he  might  still  pass  as  he  had  been  doing. 
Why  pay  for  this  privilege  if  time  had  given  him  right?  Why 
concede  the  superior  right  of  Brown  ?  Admission  of  the  owner's 
superior  right  is  fatal.  "A  request  for  permission  to  use  the 
easement,  an  ofEer  to  purchase  the  right  during  the  prescriptive 
88  w.  Vm. 
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period  conetitutes  such  admiEsion."  2S  Am.  &  £ng.  Ency.  L. 
1195,  Even  an  offer  to  purchase  after  the  period  goes  to  ahow 
that  the  enjoyment  was  not  adverse.  Same,  p.  1196.  So,  it  is 
clear  that  Croeier  had  not  proven  essential  elements  for  title 
hy  prescription;  on  the  contrary,  the  weight  of  evidence  dis*  . 
proves  such  title. 

If  the  claim  of  way  of  necessity  can  be  said  to  be  relied  on, 
the  answer  is  that  it  cannot  exist  because  Brown  did  not  sell 
Crosier  the  tract,  and  also  because  a  public  way  runs  through 
Croeier^s  tract,  and  in  the  partition  many  years  ago  of  a  large 
tract  of  which  Brown's  and  Crosier's  tracts  were  a  part,  the  lots 
were  so  laid  off  as  to  give  outlet  from  each  tract  to  a  public  road. 
Crosier's  tract  was  so  located  as  to  include  this  public  road  as 
its  outlet. 

Our  conclusion  is  to  reverse  the  decree,  dissolve  the  injunction, 
and  dismiss  the  bill. 

Reversed. 


CHARLESTON. 

Bralleyj  Admr.  v.  Tidewater  Coal  &  Coke  Co. 

Submitted  June  4, 1908.    Decided  November  16,  1909. 

1,  Mabteb  and  Sebvant— Jn/wriet  to  Servant — "Fellow  BervantB." 
A  mine  boaa  and  fire  bOM  emp]<q'ed  In  a  coal  mln«,  pursuant 
to  aectiODS  409  and  410,  Code  16W,  In  the  performance  of  th« 
duties  thereby  Imposed  upon  them,  Including  the  duty  of  the 
mine  boss  to  Bee  that  as  the  working  places  advance  break- 
throughs for  air  are  made,  or  that  brattice  shall  be  used, 
are  fellow  servants  of  the  miner  employed  therein,  and  the 
master  is  not  liable  for  Injuries  sustained  by  such  miner  on 
account  of  the  negllsent  performance  of  those  duUes.    (p.  280). 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  E.  C.  Bralley,  Sheriff,  against  the  Tidewater  Coal 
&  Coke  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Reversed  and  Remanded. 

Rucker,  .inderson,  Sirother  <f-  Hughes,  for  plaintiff  in  error. 
66  w.  Va. 
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L.  C.  Bell,  Ritz  &  Litz,  Strother,  Taylor  &  Flanagan,  tmd 
M.  L.  Davis,  for  defendant  in  error. 


MtlleRj  President: 

The  plaintiff  below  recovered  a  verdict  and  judgment  againet 
defenduit  for  $3500,  for  the  death  of  Q.  T.  Lipscomb,  a  coal 
miner,  the  result  of  being  bnrncd  by  gas  generated  in  defendant's 
mine  and  ignited  from  the  lamp  of  another  miner  employed  in 
another  part  of  the  mine. 

The  negligence  charged  in  the  four  coonts  of  the  declaration 
IB,  that  defendant  wrongfully  and  negligently  permitted  fire 
damp,  gaaee,  vapor,  and  foul  air  to  accumulate  in  the  main 
and  side  entries;  employed  and  retained  incompetent  and  in- 
experienced agents  and  servante;  failed  to  fumiBh  safety  lamps; 
employed  and  used  a  poor,  defective  and  insufficient  ap- 
paratus, called  a  fan,  for  driving  air  into  said  entries ;  failed  to 
employ  a  competent  mine  hoes  and  6re  boss,  and  to  keep  at 
said  mine  safety  lamp  or  lamps,  as  required  by  law,  and  to  have 
the  mine  examined  and  notice  given  employees  of  the  accumula- 
tion and  existence  therein  of  fire  damp  and  dangerous  gases, 
and  to  provide  ample  means  of  ventilation;  failed  to  cause  air 
to  be  circulated  through  the  said  entries,  headings  and  work- 
ing places  so  as  to  dilute,  render  harmless  and  carry  oif  fire 
damp,  gases  and  vapors,  but  permitted  the  same  to  be  ignited 
and  to  explode  with  great  force  and  violence  about  deceased 
while  employed  in  said  mine,  in  tiie  discharge  of  his  duties,  and 
whereby  he  was  bruised,  wounded,  suffocated  and  injured,  so 
much  that  he  then  and  there  died. 

The  evidence  shows  that  on  the  day  deceased  sustained  the 
iojnries  complained  of  he  had  been  employed  in  the  defendant's 
mine,  in  company  with  another  miner,  and  that  after  having 
blown  down  an  amount  of  coal  the  two  left  the  mine,  intending 
to  return  during  the  night  shift  and  load  their  coal.  On  the 
way  out  they  met  the  mine  boss,  who  says  he  warned  them  of  the 
presence  of  gas  in  the  mine,  and  that  the  last  break-through 
next  to  the  heading  where  they  had  been  at  work  was  not  yet 
completed,  and  that  they  had  better  not  go  into  the  mine  until 
it  should  be  completed.  The  practice  was  to  make  break- 
throughs every  sixty  feet,  as  the  work  progressed.     The  miner 
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who  was  with  Lipscomb  did  not  recollect  that  the  mine  boss 
warned  them  of  the  presence  of  gas.  He  admits,  however,  that 
the  fact  that  the  break-through  was  not  completed  was  men- 
tioned, and  tliat  they  talked  of  the  burning  of  a  mule  by  gas 
near  the  same  place  but  a  short  time  before  that.  Lipscomb 
alone  returned  to  the  mine  that  night,  and  the  testimony  of  one 
of  the  miners  is  that  Lipscomb  fanned  the  gas  out  of  the  place 
where  he  was  at  work  with  his  coat,  and  that  the  gas  which 
bnmed  Lipscomb  was  ignited  from  his  lamp  some  eighty  feet 
from  where  Lipscomb  was  employed,  which  was  from  110  to  120 
feet  from  the  last  break-through. 

The  plaintiff  offered  no  other  evidence  showing  any  alleged 
negligence  of  the  defendant,  or  of  the  mine  boss  or  the  fire  boss, 
unless  the  fact  that  the  last  break-through  had  not  been  com- 
pleted or  brattice  not  used,  as  to  which  there  is  no  specific  allega- 
tion, be  evidence  of  the  alleged  failure  to  provide  ample  means 
of  ventilation.  No  evidence  on  eitber  side  showed  negligence 
in  any  other  particular.  And  contrary  to  the  fact  alleged  in 
the  declaration  the  evidence  showed  employment  and  retention 
of  a  competent  mine  boss  and  fire  boss,  and  that  the  means  of 
ventilation,  required  by  the  statute,  unless  the  incompleted  break- 
through and  failure  to  use  brattice,  should  be  regarded  a  part 
of  such  means,  was  ample  for  the  purposes  of  the  mine. 

Unless  this  case  can  be  differentiated  from  Williams  v.  Thacier 
Coal  &  CoU  Co.,  44  W.  Va.  599;  McMillan  v.  Coat  Co.,  61 
W.  Va.  531 ;  and  Squilache  v.  Coal  £  Coke  Co..  61  W.  Va.  337, 
they  must  control  our  decision.  The  only  point  of  distinction 
attempted  is  that  as  the  same  section,  section  409,  Code  1906, 
which  imposes  upon  the  operator  or  agent  of  a  coal  mine  the 
duty  to  provide  and  maintain  ample  means  of  ventilation,  also 
requires  that  "as  the  working  places  shall  advance,  break-throughs 
for  air  shall  be  made  every  one  hundred  feet  in  the  pillars,  or 
brattice  shall  be  used,"  the  operator  of  the  mine  is  bonnd  to 
the  performance  of  the  latter  duty  as  well  as  the  former,  and  is 
not  excused  from  liability  on  account  of  the  negligent  perform- 
ance of  the  latter  duty  by  the  mine  boss,  because,  by  section 
410,  the  performance  of  that  duty  ia  specifically  imposed  on 
him.  It  is  argued  that  the  duty  respecting  break-throughs  is 
a  double  duty,  imposed  upon  the  operator  by  the  first  Becti<ai 
as  well  as  the  mine  boss  by  the  latter  section,  and  that  the 
66  w.  v«. 
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doctrine  of  fellow  seirantcy  applied  in  the  eases  cited,  can  have 
no  application  to  this  case.  In  view  of  the  construction  here- 
tofore placed  by  na  upon  this  mining  law  we  eee  little  force  in 
the  argument.  So  far  as  it  is  based  upon  the  two  provisions  of 
section  409  alluded  to,  the  same  argument  might  be  made  with 
respect  to  the  appointment  of  a  fire  boss  and  the  duties  imposed 
upon  him  by  said  section.  We  are  required  to  read  sections 
409  and  410  together.  They  pertain  to  the  same  subject  matter. 
Section  410  does  not  say  that  the  operator  or  agent  of  the  mine 
shall  personally  discharge  the  duty  of  making  break-throughs, 
or  the  use  of  brattices,  any  more  than  it  requires  of  him  dischat^ 
of  other  duties  thereby  required  and  imposed  on  the  fire  boss; 
but  section  410  specifically  imposes  that  duty  upon  the  mine 
boss.  True  Jt  is  that  the  provisions  of  section  410  were  made, 
as  recited,  to  better  secure  the  ventilation  of  coal  mines,  and 
to  promote  the  health  and  safety  of  persons  employed  therein; 
vet  we  think  that  the  purpose  of  the  legislature,  with  that  end 
in  view,  was  that  these  officers,  the  mine  boss  and  the  fire  boss, 
were  to  have  no  respondeat  superior  with  respect  to  those  duties 
specifically  devolved  upon  them  by  the  statute,  but  that  they 
within  their  several  spheres,  should  be  made  the  responsible 
agents,  and  be  independent,  and  from  under  the  control  of  the 
operator  in  the  discharge  of  those  duties,  with  authority  given 
them  by  the  statute  to  call  upon  and  require  of  the  operator 
that  he  provide  them  with  the  means  and  materials  for  the 
proper  performance  thereof. 

In  consonance,  therefore,  with  our  previous  decisions,  we 
most  hold  the  mine  boss  and  iire  boss  fellow  servants  with  the 
miner  in  the  performance  of  the  duties  imposed  upon  them  re- 
specting the  ventilation  of  the  mine,  including  therein  the  duty 
of  the  mine  boss  to  make  break-throughs,  and  to  use  brattices 
for  such  ventilation. 

In  considering  this  case  our  attention  has  been  called  to  the 
fact  that  the  legislature  of  Illinoia,  in  1905,  in  re-enacting  the 
mining  laws  of  that  state,  made  provisions  therein  similar  to 
(hose  in  Pennsylvania  and  in  this  State,  and  that  the  supreme 
court  of  Illinois,  in  Henrieita  Coal  Co.  v.  Martin,  231  III.  460, 
refused  to  follow  our  decisions  and  the  decisions  in  Pennsylvania, 
in  construing  the  Illinois  statute.  We  have  considered  those 
cases  as  well  as  the  later  cases  of  the  same  court,  together  with 
86  w.   Vs. 
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the  decision  of  the  Supreme  Court  of  the  United  States,  205 
T7.  S.  60,  in  the  case  of  Wilmington  Mming  Co.  v.  Fuiton, 
origiDBting  in  Illinois  and  affirming  the  judgment  below. .  This 
latter  case  went  to  the  Supreme  Court  upon  a  constitutional 
question,  and  of  course  that  court  did  not  undertake  to  give 
its  own  construction  of  the  statute  in  question.  It  aimply  fol- 
lowed the  construction  given  by  the  supreme  court  of  Illinois, 
and  determined  from  it  whether  the  statute,  as  alleged,  was  in 
conflict  with  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution. No  consideration  of  these  cases  induces  us  to  depart 
from  OUT  former  decisions. 

These  conclusions  render  it  unnecessary  for  us  to  consider 
specifically  any  other  questions  presented  and  argued  here.  They 
are  all  answered  hy  our  conclusions  on  the  main  question. 

We  are,  therefore,  of  opinion  to  reverse  the  judgment  below, 
award  the  defendant  a  new  trial,  and  to  remand  the  case  to  the 
circuit  court  for  that  purpose. 

Reversed  and  Remanded. 


Williams,  Jddqe,  (dissenting)  : 

I  am  unable  to  agree  with  my  associates  in  so  much  of  the 
foregoing  opinion  as  holds  that  the  mining  boss  is  not  a  vice- 
principal,  or  agent,  of  the  operator  in  so  far  as  the  question 
relates  to  the  performance  of  those  duties  which  are  e-ipressly 
enjoined  by  statute  upon  the  operator,  as  well  as  apon  the  mining 
boss.  Section  409,  Code  1906,  makes  it  the  duty  of  "the  operator 
or  agent  of  every  coal  mine"  *  *  "  *  to  provide  and  maintain 
"ample  means  of  ventilation,"  and  specifies  what  the  means  of 
ventilation  shall  be,  one  of  which  is  break-throughs  in  the  wall, 
or  brattice.  This,  in  my  opinion,  is  a  non-assignable  duty;  and 
notwithstanding  the  statute,  section  410,  enjoins  the  perform- 
ance of  the  same  duty  upon  the  mining  boss,  I  do  not  think 
the  legislature  thereby  intended  that  the  operator  should  be 
relieved  from  performing  it  also,  or  from  seeing  that  it  is  done. 
If  he  chooses  to  entrust  the  performance  of  this  joint  duty  wholly 
to  the  mining  boss,  he  thereby  makes  him  his  agent  for  that 
purpose.  I  do  not  deny  that,  in  the  performance  of  thoee 
duties  enjoined  solely  upon  the  mining  boss,  he  is  properly 
regarded  as  a  fellow  servant  with  the  miner.  But  in  relation 
ee  w.  v«. 
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to  the  negligent  act  which  caused  the  death  of  plaintiffs  in- 
testate, the  failure  to  make  break-thrungha  not  more  than  one 
hnndied  feet  back  from  the  heading,  or  to  use  brattice,  80  aa  to 
properly  ventilate  the  heading,  it  was  the  joint  negligence  of 
both  operator  and  mining  boBs,  becaaee  the  atatate  expressly 
makes  it  the  dnty  of  botli  to  do  the  act.  To  my  mind  there  is 
no  escape  from  this  conclnsion.  A  failure  to  make  break- 
tfaronghs  not  less  than  one  hundred  feet  back  from  the  heading, 
or  to  use  brattice  instead,  is  negligence  per  at,  because  the  statute 
expressly  requires  it  to  be  done,  l^e  statute  is  intended  to 
define  what  is  a  reasonably  safe  place  in  which  to  work,  as 
applied  to  coal  mines,  and  imposes  upon  the  operator  a  non- 
assignable duty.  Section  410  was  not  intended  to  relieve  bim, 
but  was  intended  to  give  greater  security  to  the  miners.  The 
making  of  break-throughs,  or  the  use  of  brattice,  is  an  essential 
means  of  maintaining  a  proper  ventilation ;  without  one  or  the 
other  there  could  be  no  ventilation;  they  are  necessary  to  the 
circulation  of  air;  and  circulating  air  is  essential  to  the  health 
and  safety  of  the  miner.  Without  air  passages  the  fan  would 
he  a  Qseless  contrivance ;  without  a  circulating  channel  the  fan 
would  only  serve  to  condense  and  hold  the  air  in  the  working 
places,  and  prevent  the  escape  of  the  dangerous  gases ;  it  would 
be  like  blowing  air  into  a  bottle. 

Mr.  Thompson,  in  his  work  on  Negligence,  Vol.  4,  section 
4206,  in  commenting  on  such  statutes  as  those  in  Pennsylvania, 
Indiana  and  West  Virginia,  which  require  the  operator  to 
employ  a  mining  boss,  says:  "The  effect  of  such  a  statute  is  to 
prescribe  the  duties  owing  6y  the  master,  and  the  fact  that  the 
mine  boss  is  required  to  be  employed  to  perform  those  duties 
does  not  relieve  the  master  from  the  obligation  of  performing 
them  or  of  seeing  that  they  are  performed." 

I  have  carefully  considered  our  own  cases  on  the  point.  In 
JVilliams  v.  Tkacker  Coal  &  Coke  Co.,  44  W.  Va.  599,  this 
Court  laid  down  the  proposition  that,  when  the  operator  has 
employed  a  competent  mining  boss,  "he  has  discharged  his 
dnty  to  his  employes  in  relation  to  thone  duties  wliich  the  statute 
prescribes  shall  be  performed  by  such  mining  boBs,  and  the 
operator  or  agent  is  not  liable  for  injuries  arising  from  the 
negligence  of  the  mine  boss."  I  think  this  proposition  is  too 
broad  to  be  sound  in  principle.  It  ought  to  he  qualified  by 
66  w,  v». 
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limiting  its  application  to  the  neglect  of  the  mining  boea  in  the 
performance  of  those  duties  which  are  not  also  expressly  enjoined 
upon  the  operator.  The  facts  la  that  case  show  that  plaintiff's 
intestate  waa  crushed  and  killed  by  the  falling  of  slate  in  the 
mine.  And,  by  reference  to  the  statute,  it  will  be  seen  that 
section  410  makes  it  the  express  duty  of  the  mining  boas  to 
see  "that  all  loose  coal,  slate  and  rock  overhead  in  the  working 
places  and  along  the  haul-ways  be  removed  or  carefully  secured 
BO  as  to  prevent  danger  to  persons  employed  in  such  mines;*' 
but  that  statute  does  not  enjoin  tJiis  duty  upon  the  operator. 
Therefore,  unlike  the  provision  in  reference  to  the  making  of 
break-throughs  one  hundred  feet  apart,  or  of  uaing  brattice  to 
properly  ventilate  the  face,  it  is  not  a  double  duty  enjoined  upon 
both  the  operator  and  the  mining  boss.  Consequently,  the 
neglect  of  the  mining  boss  to  carefully  inspect  the  roof  would 
not  be  the  neglect  of  the  operator,  but  would  be  the  negligent 
act  alone  of  the  mining  boss  who,  as  far  as  such  act  is  con- 
cerned, is  a  fellow  servant.  I  think  that  case  waa  properly  de- 
cided, but  I  do  not  think  the  facta  warranted  bo  broad  and 
unqualified  a  statement  of  the  principle  of  law  as  was  therein 
made. 

In  McMillan  v.  Coal  Co.,  61  W.  Va.  531,  plaintiff  was  injured 
by  the  explosion  of  d>-namite  caps  which  he  had  been  directed 
by  the  mine  boss  to  go  to  a  box  and  get  and  carry  to  a  fellow 
wjjrkman.  The  mining  boss  was  there  properly  held  to  be  a 
fellow  servant  of  the  man  injured. 

I  think  the  rule  waa  again  stated  too  broadly  in  the  4th  point 
of  the  syllabus  of  the  ease  of  Squilache  v.  Coal  £  Coke  Co., 
(54  W.  A'a.  337  (63  S.  E.  446).  Squilache  was  burned  by  the 
explosion  of  gas  in  the  mine,  and  claimed  that  the  presence  of 
the  gas  was  due  to  the  want  of  proper  ventilation.  But  just 
what  particular  act  of  negligence  on  the  part  of  the  operator 
plaintiff  complained  of  does  not  appear.  It  would  seem  from 
a  reading  of  the  case  that  Squilache  claimed  that  the  presence  of 
gas  in  dangerous  quantities  was  sufficient  of  itself  to  show  a 
want  of  proper  ventilation,  and  the  incompetency  of  the  fire 
boss.  It  was  further  claimed  that  tlie  stoppage  of  the  large 
fan  on  the  outside  of  the  mine,  on  the  day  previous  to  the  ac- 
cident, was  responsible  for  the  presence  of  the  gas,  and  that  these 
facts  established  negligence  on  the  part  of  the  operator.  But 
e«  w.  Va. 
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it  doea  not  appear  in  that  case  that  break-throughs  were  not 
made  at  the  required  distance,  or  that  brattice  was  not  used; 
nor  does  it  appear  that  the  injury  was  the  result  of  the  failure 
of  the  operator  to  provide  the  means  of  ventilation  required  by 
the  statute.  It  is  true  that  section  409  makes  it  the  duty  of  Ihe 
operator  to  keep  the  fan  going,  as  well  as  to  provide  channels 
for  the  circulation  of  the  air  driven  by  the  fan ;  but  it  doea  not 
appear  that  it  was  not  necessary  to  stop  the  fan  for  the  purpose 
of  repairing  its  machinery;  and  the  statute  expressly  allows  it 
to  be  stopped  for  this  purpose  and  for  the  purpose  of  any  other 
work  in  the  mine  making  it  necessary  to  stop  it ;  neither  does 
it  appear  how  long  it  was  stopped  or  whether  tlie  stoppage  was 
the  proximate  cause  of  the  injury.  In  short,  it  does  not  appear 
that  the  operator  failed  to  perform  any  of  those  acts  which 
are  expressly  enjoined  upon  him  by  the  statute.  It  may  have 
been  that  the  mine  generated  gas  in  such  large  quantities  that 
the  circulation  would  not  have  carried  it  away  fast  enough  to 
prevent  the  explosion,  notwithstanding  the  break- througlis  may 
have  been  made  as  required  by  law.  In  such  case  it  was  clearly 
the  duty  of  the  mining  boss  to  cause  the  break-throughs  to  be 
made  nearer  together  than  one  hundred  feet,  and  in  this  matkr 
he  is  vested  with  a  discretion.  The  neglect  of  the  mining  boM) 
to  do  more  than  the  statute  expressly  required,  in  order  io 
secure  good  ventilation,  would  be  his  own  neglect,  and  not  tiistt 
of  the  operator. 

All  of  the  above  cases  are  clearly  distinguishable  from  the 
present  one,  and  should  not  control  it.  In  neither  one  of  thci.i 
was  the  question  presented  that  is  directly  involved  in  the  de- 
cision of  this  case,  which  is,  did  the  legislature  intend  to  relieve 
the  operator  from  liability  for  failure  to  provide  and  maint;iii 
certain  specified  means  of  ventilation,  by  making  it  also  the 
duty  of  the  mining  boss  to  see  that  stich  means  of  ventilation 
are  used?  I  think  clearly  not;  and  if  the  operator  intrusts  the 
performance  of  those  double  duties  solely  to  the  mining  boss 
he  thereby  makes  him,  for  that  purpose,  his  agent  or  vice-prin- 
cipal. 

Section  410,  which  provides  for  the  emplo>-ment  of  a  raining 

bees  and  defines  his  duties,  is  very  significant  in  the  language 

used  in  the  beginning  of  the  section.    After  defining  the  duties 

of  the  operator  in  section  409,  section  410  begins :     "In  order 

w  W.   Vb, 
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to  better  secure  the  proper  ventilation  of  e?ery  coai  mine  and 
promote  the  health  and  safety  of  persons  employed  therein, 
the  operator  or  agent  shall  employ  a  competent  and  practical 
inside  overseer,  to  be  called  'mining  boss',"  etc,  Tliia  language 
clearly  implies  that  the  operator  is  not  relieved  of  thoee  duties 
which  the  previous  section  enjoins  upon  him;  but  that  the 
legislature  intended  to  provide  an  additional  safeguard  and  pro- 
tection to  the  miner,  whose  labor,  under  the  most  favorable  con- 
ditions, is  known  to  be  of  the  most  hazardous  nature,  by  charging 
the  same  duties,  and  many  more  besides,  upon  the  mining  boss. 
This  is  the  view  taken  by  the  appellate  court  of  Indiana  in  the 
case  of  Linion  Coal  Co.  v.  Persons,  11  lad,  App.  264,  in  con- 
struing a  statute  similar  to  our  own,  which  makes  it  the  duty 
of  both  the  operator  and  the  mining  boss  to  do  certain  things, 
and  to  see  that  they  are  done.  The  court  in  its  opinion  on  page 
274,  says:  "This  duty  tlie  employer  cannot  delegate  so  as  to 
escape  liability.  No  matter  by  whom  the  duty  la  performed, 
the  employer  is  responsible  if  it  is  negligently  performed,  and 
from  that  negligence  injury  results.  The  statute  cited  was  not 
intended  to  relieve  the  employer  of  this  responsibility.  The 
purpose  was  to  provide  an  additional  safe-guard  against  injury 
to  employes  in  mines  by  requiring  the  operator  of  the  mine, 
through  the  mining  boss,  to  give  special  attention  to  the  safety 
of  the  mine  as  a  working  place.  It  was  not  intended  to  absolve 
the  owner  or  operator  from  liability  when  he  employed  a  com- 
petent mining  boss  and  delegated  the  duty  to  him  of  mskdng 
safe  the  place  where  he  required  his  employes  to  work." 

The  same  interpretation  was  given  to  a  similar  statute  by 
the  supreme  court  of  Illinois,  in  Henrietta  Coal  Co.  v.  Martin, 
221  111.  460. 

Our  statute  was  correctly  interpreted  by  thia  Court,  I  think, 
in  the  case  of  Graham  v.  Coal  &  Coke  Co.,  38  W.  Va.  873. 
That  case  has  not  been  expressly  overruled  by  any  subsequent 
decision,  and  I  am  unable  to  see  why  the  law  as  therein  espreaaed 
is  not  applicable  to  the  present  case.  Point  1  of  the  ayllabna 
states  the  law  as  follows:  "It  is  the  duty  of  the  operator  of 
every  coal  mine  to  provide  ample  means  of  ventilation,  and  to 
cause  air  to  be  circulated  through  the  headings  and  working 
places,  so  as  to  dilute,  render  harmless  and  carry  off  dangeroua 
and  noxious  gases"  etc.  The  statute,  as  it  then  was,  required 
66  w.  v«. 
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the  operator  to  see  that  bTeak-throaghs  were  made,  or  that  brat- 
tice was  uaed  bo  as  to  keep  the  working  places  well  and  properly 
vectilated;  and  by  the  same  act,  as  amended  in  1901,  he  is 
leqaired  to  do  the  same  thing,  except  that  by  the  amendmeot 
these  break-throughs  are  required  to  be  made  every  oae  hundred 
feet,  or  brattice  to  be  used,  thus  making  his  duty  in  this  regard 
more  specific.  I  am  supported  in  my  view  of  what  is  a  proper 
construction  of  the  statute  by  the  sound  and  forceful  reasoning 
of  Bkanno^,  Judge,  found  on  page  275  of  the  opinion.  I  can- 
not see  that  the  legislature  has  shown  any  lees  solicitude  for  the 
safety  of  the  miner  by  the  amendment  of  the  act;  I  rather  think 
it  has  shown  more. 

It  does  seem  to  me  that  any  other  construction  of  the  statute 
than  what  I  seek  to  give  it  would  relieve  the  operator  of  liability 
from  almost  all  acts  of  negligence  in  the  ventilation  and  opera- 
tion of  the  mine;  and  would  serve  to  abolish,  almost  entirely, 
the  doctrine  which  is  as  old  as  the  common  law  itself,  and 
which  ia,  with  few  exceptions,  recognized  in  every  jurisdiction 
where  the  English  common  law  prevails,  requiring  the  master 
to  furnish  a  reasonably  safe  place  for  his  servant  to  work,  and 
would  also  tend  to  encourage  negligence  and  indifference  on  the 
part  of  the  operator  concerning  the  health  and  safety  of  his 
employes.  Our  statute  demands  no  greater  qualification  for 
a  mining  boss  than  that  he  shall  be  a  citizen  of  the  state  and 
shall  have  had  three  years  experience  in  a  coal  mine.  Can  it 
be  possible  that  the  legislature  meant  that,  if  an  operator  should 
employ  a  person  of  such  limited  qualifications,  and  should  turn 
over  to  him  the  operation  and  ventilation  of  his  mine,  he  should 
thereby  be  relieved  from  all  liability  on  account  of  injuries  re- 
sulting from  his  negligence  in  failing  to  provide  and  maintain 
the  means  of  ventilation  expressly  enjoined  by  the  statute,  how- 
ever gross?  I  cannot  think  so,  I  do  not  think  the  duties  im- 
posed by  statute  upon  the  operator  are  at  all  burdensome,  or 
djffiiciilt  to  perform;  but,  on  the  contrary,  I  think  they  are 
simple  and  reasonable,  and  the  operator  should  be  held  to  a 
strict  compliance  with  them. 

I  have  thus  expressed  my  views  at  some  length,  because  I  am 

led  to  believe,  from  a  careful  reading  of  our  own  decisions, 

that  the  point  which  I  have  discussed  has  never  fairly  arisen  in 

any  other  case  in  this  Court,  and  that  it  ia  still  an  open  one. 

ee  w.  v«. 
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I  admit  that  it  is  settled,  and  properly  settled,  that  for  many 
purpoees  the  mining  boss  is  a  fellow  employe  with  the  miner; 
btit  I  do  not  thiolc  it  is  settled  that  he  is  a  fellow  employe  in 
relation  to  the  performance  of  those  duties  which  are  expressly 
made  the  duty  of  both  the  operator  and  the  mining  boss.  As 
to  such  duties,  the  correct  Tiew,  in  my  opinion,  would  be  to 
regard  the  mining  boss  as  the  agent,  or  vice-principal,  of  the 
operator ;  because,  as  to  them,  he  is  performing  a  non-assignable 
duty.     I  would  affirm  the  judgment  of  the  lower  court. 


CHARLESTON. 

Satbb  v.  WoodVard,  Adhb. 
Submitted   R;bruary  9,   1909.     Decided   November   16,   1909. 

1.  Appeal  and  Error — HamiJe»a  Error— Excluiion  of  Evidence. 

Althoagh  a.  question  propounded  a  witness,  objection  to  whlcli 
was  sustained  below,  shows  on  its  lace  the  relevancy  and  mate- 
riality of  the  evidence  called  for.  error  In  the  ruling  thereon 
will  not  he  available  here  unless  It  appears  what  the  answers 
would  have  been,  or  what  was  proposed  to  be  proven  thereby; 
the  test  here  being  whether  the  error  complained  ot  was 
prejudicial  to  the  complaininE  party.    <p.  290). 

2.  EnoBNCE — Admissions — Person  Xot  Party. 

Alleged  admlsalon  to  the  opposite  party  ot  the  same  facte 
testified  to  by  a  witness,  whose  deposition  has  been  suppreesed 
at  the  trial,  can  not  be  shown  In  evidence  on  the  cross  examina- 
tion of  such  opposite  party,  to  supply  the  loss  ot  the  deposi- 
tion suppressed,     (p.  291). 

3.  WrrsESPES — Evi'lence — Eraniination— "Leading        QueatUm*" — 

Action  for  on  AccovnUng — AdmistiMlil}/  Of  Evidence. 

A  question  propounded  plaintiff  as  to  whether  two  Items  In  an 
account  previously  rendered  defendant  and  Offered  In  evidence 
by  him.  viz:  "September  4,  1S9S.  To  notes  I  gave  him  to 
collect,  9470.50,"  "March  IE,  1900.  To  notes  I  gave  him  to  col- 
lect. 1438.65."  represented  or  was  intended  to  represent  th« 
notes  sued  on,  was  rl);htfu]|y  rejected,  as  being  leading,  and 
otherwise  Improper,     (p.  292). 

4.  Same — Compelencv — Transaction  with  Decedent — Pertoa  Inter- 

ested in  Result. 

After  the  assignment  of  a  promissory-  note  and  death  of  the 
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asBlgnor  or  payee,  the  maker  1b  »  ccxDpetent  wltneas, 
action  by  the  asBlgnee  tgainst  the  KdmtnlBtr&tor  of  tbe  a 
to  prove  assignment  and  payment  or  the  note  to  the  latter  as 
a«ent  of  the  former  In  hla  life  time.     (p.  293). 

5.     DepoemoNe — SupprevtUm — Ground*. 

It  a  deposition  contain  ctnnpetent  evidence  on  matters 
In  iBsne  at  the  time  It  was  token,  the  fact  that  the  amended 
declaration,  on  which  the  trial  was  had,  put  In  Issue  additional 
matters,  la  not  good  ground  of  objection  U»  the  evidence  therein 
pertatnrng  to  the  matters  In  Issue  when  taken;  and  Is  not  good 
ground  for  suppressing  the  deposition.  In  whole  or  In  part,  after 
trial  begun  on  such  amended  declaration,    (p.  S96). 

Error  to  Circuit  Court,  Wirt  County. 

Action  by  V.  E.  Sayre  against  K.  H.  Woodyard,  adminis- 
trator of  E.  E.  Woodyard,  deceased.  Judgment  for  defend- 
ant, and  plaintiff  brisga  error. 

Reversed. 

T.  A.  Broion,  for  plaintiff  in  error. 

D.  C.  Casio  and  H.  A.  SummervUU,  for  defendant  in  error. 


MiLLEB,  Peebident: 

The  plaintifTe  amended  declaration  in  assumpsit  contained 
the  common  counte,  and  a  special  count  upon  three  notes  made 
by  S.  B.  Rathbone,  Jr.,  the  first,  May  9,  1898,  payable  twenty 
one  months  after  date,  to  the  order  of  Nimrod  Wiseman,  for 
$68.74;  the  second,  November  15,  1899,  payable  ninety  days 
after  date,  to  E.  E.  Woodyard,  for  $219.00;  the  third,  May  9, 
1898,  payable  twenty  one  months  after  date,  to  the  order  of 
Nimrod  Wiseman,  for  $106.51;  and  charged  that  the  first 
and  third  of  said  notes,  for  a  valuable  consideration,  had  been 
endorsed,  transferred  and  turned  over  by  Wiseman  to  Wood- 
yard,  and  by  him,  for  a  good  and  valuable  consideration,  to- 
gether with  said  second  note,  endorsed  in  blank,  and  delivered 

to   plaintiff,  and   that  she   on  the    day  of   February, 

1900,  had  re-delivered  said  notes  to  the  said  Woodyard  for 
collection  and  accounting  of  the  proceeds  to  her;  that  Wood- 
yard  had  received  and  accepted  said  note?  from  her  in  that 
behalf,  and  then  and  there  promised  plaintiff  to  collect  the 
same,  and,  when  collected,  to  pay  over  the  proceecia  thereof 
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to  her;  that  Woodyard  had  in  hia  lifetime  in  fact  collected 
said  notes,  but  bad  converted  the  proceeds  to  luB  own  use,  and 
had  not  in  hie  lifetime,  nor  had  his  administrator  after  hia 
death,  paid  or  accounted  therefor,  or  for  any  part  thereof,  to 
plaintiff.  The  amended  declaration  is  substantially  the  same 
as  the  original,  except  that  the  third  note  counted  upon,  is 
not  called  for  in  the  original,  aud  the  amount  demanded 
upon  said  notes  in  the  original  declaration  is  $3(i9.02;  while 
in  the  amended  declaration  the  amount  demanded  is  $454.25, 
principal,  with  interest  to  January ,  1904,  aggregat- 
ing $563.37. 

On  the  trial  below  the  verdict  and  judgment  was  for  the 
defendant.  The  points  relied  on  are  errors  alleged  to  have 
been  committed  in  the  trial,  and  saved  hy  numerous  bills  of 
exceptions. 

Harry  Sayre,  son  of  and  witness  for  plaintiff,  was  asked  a 
number  of  questions  relating  to  a  notfi  vbich  plaintifE  claimed 
had  been  executed  by  Mrs.  Bathbone  to  Woodyard  by  way  of 
security  for  the  notes  sued  on.  The  court  below  Rustained  ob- 
jeetiona  to  these  questions,  aud  would  not  permit  them  to 
be  answered.  The  record  fails  to  show  what  the  answers 
would  have  been,  or  what  was  intended  to  be  proven  by  them. 
A  rule  many  times  declared  by  this  Court,  lastly  perhaps  in 
Delmar  Oil  Co.  v.  Bartlett,  62  W.  Va.  700,  708,  is  that  the 
refusal  of  the  court  below  to  permit  a  witness  to  answer  such 
questions  will  not,  on  a  motion  for  a  new  trial,  be  available 
as  prejudicial  error,  unless  the  expected  answer  be  disclosed 
before  the  time  of  the  ruling.  Counsel,  mindful  of  this  mle, 
nevertheless  insists  that  these  questions  show  upon  their  face 
that  the  answers  must  have  been  material  to  the  issues  invol- 
ved, and  are  therefore  brought  within  some  supposed  exception 
to  the  general  rule.  No  authority,  establishing  such  an  ex- 
ception, is  cited  however,  and  we  know  of  none.  Even  if  the 
questions  did  indicate  the  materiality  of  their  answers,  mate- 
riality is  not  the  test.  The  test  is  whether  the  answers  would 
have  aided  the  complaining  party,  and  their  rejection  was 
consequently  prejudicial  to  his  interests?  We  cannot  in  re^ 
viewing  a  judgment  on  writ  of  error  assume  that  answers 
favorable  to  the  exceptor  would  have  been  given.  Delmar  Oil 
Co.  y.  Bartlett,  supra,  point  5  of  the  syllabus. 
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Another  question  propounded  to  the  same  witneaa  waa: 
"Harry,  what  effort  do  you  know,  if  any,  has  been  made  to 
get  the  original  note  executfd  by  Mrs.  Bathbone  to  E.  B. 
Woodyard?"  He  answered:  "Well,  my  mother — ehe  prom- 
ised my  mother — I  heard  her  promise  my  mother  she  would 
look  for  it  and  send  it  to  her  if  she  could  possibly  find  it," 
The  plaintifF  complains  that  this  question  and  answer  were  ruled 
out.  It  is  doubtful  whether  this  note  was  material ;  it  was  not 
one  of  the  notes  sued  upon;  the  plaintiff  did  not  claim  this 
note ;  there  was  no  controversy  about  it.  The  moat  that  plain- 
tiff  did  claim  was  that  it  had  been  taken  by  "Woodyard  as  secu- 
rity for  the  notes  assigned  to  her.  The  failure  of  the  plaintiff 
to  procure  Mrs.  Rathbone's  testimony,  and  to  produce  the 
original  note  in  evidence  could  not  have  been  cured  in  this 
way. 

Complaint  is  made  that  answers  were  not  permitted  to  a 
number  of  questions,  objected  to,  propounded  to  R.  H.  Wood- 
yard,  administrator,  on  ciosa  examination.  The  evident  ob- 
ject of  these  questions  was  to  cover  the  loss  of  the  deposition 
of  S,  B.  Eathboue,  Jr.,  suppressed,  by  showing  certain  sup- 
posed admissions  or  declarations  by  Bathbone  to  the  witness, 
of  facts  testified  to  by  him  in  his  deposition.  Answers  to 
these  questions  would  clearly  have  been  hearsay,  and  the  evi- 
dence objectionable  on  this  ground  if  no  other.  Rathbone  was 
not  a  party  to  the  suit;  what  he  may  have  said  or  admitted 
to  the  witness  would  not  have  bound  the  estate  of  E.  B. 
Woodyard. 

Another  point  is  the  refusal  of  the  court  to  permit  the  wit- 
ness Woodyard  to  testify  as  to  what,  if  anything,  was  shown 
by  a  record  book  kept  by  his  father  with  reference  to  the  not« 
of  Mrs.  Rathbone  referred  to.  This  clearly  would  have  been 
error.  The  book  was  the  best  evidence;  was  in  existence,  and, 
if  it  contained  material  evidence  and  the  plaintiff  desired  it, 
the  proper  process  of  the  court  should  have  been  employed  to 
produce  it.  Its  contents  could  not  be  proven  in  the  way  pro- 
posed. 

Anotiier  point  relates  to  the  admission  in  evidence  by  de- 
fendant of  two  notes  executed  by  the  plaintiff  in  favor  of  E. 
R.  Woodyard,  in  October  and  November,  11)01,  pubsequent  to 
the  date  of  the  alleged  assignment  by  Woodyard  to  her  of  the 
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notes  sued  upon,  and  discoimted  in  bank  by  him,  and  paid  b; 
her.  The  purpose  of  defendant  in  introducing  these  notes, 
evidently  was  to  discredit  the  plaintiff's  evidence  as  to  the  fact 
of  the  assignment  to  her  of  the  notes  sued  on,  and  for  tbia 
purpoBe  we  think  there  wag  no  enor  in  admitting  the  notes  in 
evidence. 

Another  point  made  is,  that  the  court  below  erred  in  not 
permitting  Mrs.  Sayre  to  answer  a  question  propounded  to  her 
respecting  items  in  a  statement  of  account  rendered  by  her  to 
the  administrator  prior  to  the  institution  of  the  euit,  offered 
by  defendant,  and  admitted  in  evidence,  as  follows :  "Septem- 
ber 4,  1898.  To  notes  I  gave  him  to  collect,  $470.50;" 
"March  15,  1900.  To  notes  I  gave  him  to  collect,  $438.55." 
She  was  asked  whetlier  there  was  an  item  in  that  statement 
representing  or  intended  to  represent  the  notes  sued  upon. 
Neither  of  the  items  represents  the  aggregate  of  the  notes  de- 
Bcribcd  in  either  the  original  or  amended  declaration.  Tlie 
.  first  item  could  not  have  included  the  second  note  described 
in  the  amended  declaration,  for  that  item  antedates  the  date 
of  the  note.  But  the  question  was  objectionable,  if  for  no 
other  reason,  because  it  was  leading.  It  suggested  the  answer. 
It  had  not  even  tlie  virtue  of  the  words,  "whether  or  not," 
sometimes  employed  by  counsel  in  an  endeavor  to  render  lead- 
ing questions  objectionable.  Siate  v.  Taylor,  57  W.  Va.  223. 
{50  S.  E.  247) ;  5  Words  and  Phrases,  4040;  1  Wigmore  on  Ev., 
section  768.  If  the  witness  had  been  permitted  to  answer,  how 
would  her  answer  have  enlightened  the  jury?  The  question  of 
her  intent  was  not  material.  It  was  a  question  for  the  court,  or 
for  the  jury  instructed  by  the  court,  to  determine  whether  the 
declaration  or  any  of  the  items  in  the  account  were  supported 
by  the  evideuce.     We  see  no  error  in  this  ruling  of  the  court. 

The  next,  and  the  only  meritorious,  point  of  error  argued  is, 
that  the  court  struck  out  the  deposition  of  S.  B.  Rathbone,  Jr., 
after  it  had  been  read  to  the  jury,  excepting  certain  part*,  ob- 
jected to,  and  excluded.  We  must  first  determine  whether  the 
evidence  of  the  deponent  was  competent;  for,  if  incompetent, 
the  objection  may  be  availed  of  here  whether  or  not  made  in  and 
acted  upon  by  the  court  below.  Vtoodi-iUt  v.  WoodriUe,  63  W. 
Va.  286.  If  competent,  the  objections  thereto,  at  leas*  upon  the 
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ground  on  which  it  vas  rejected,  must  have  been  first  made  in 
the  court  below. 

The  plaintifE  affirms  and  the  defendant  denies  the  compe- 
tency of  the  witness.  Section  3945,  Code  1906,  provides  that: 
"No  party  to  any  action,  suit  or  proceedings  nor  any  person  in- 
terested in  the  event  thereof,  nor  any  person  from,  through  or 
under  whom  any  such  par^  or  interested  person  derives  any  in- 
terest or  title  by  assignment  or  otherwise,  shall  be  examined  aa 
a  witness  in  regard  to  any  personal  tfanaaxttion  or  ccHumunica- 
tion  between  such  witness  and  a  person  at  the  time  of  such  exam- 
ination, deceased,  insane  or  lunatic,  against  the  executor,  ad- 
ministrator, heir  at  law,  next  of  kin,  assignee,  legatee,  devisee 
or  survivor  of  such  person,  or  the  assignee  or  committee  of  such 
insane  person  or  lunatic."  The  witness  was  not  a  party.  le  be 
cut  out  then  because  of  interest;  or  because  plaintiff  derived  any 
interest  or  title  by  assignment  or  otherwise,  from  him;  or  be- 
cause his  testimony  relates  wholly  to  personal  transactions  or 
commimicationB  bad  between  him  and  the  decedent? 

First,  is  he  interested?  Plaintiff's  evidence  shows  con- 
clusively that  deceased  had  authority  to  collect  the  notes  from 
Rathbone;  by  the  admission  of  the  decedent,  proven  by  Harry 
SajTC,  Hathbone,  through  his  wife,  had  fully  paid  the  notes ;  and 
the  testimony  of  Rathbone,  excluded,  was  not  only  that  he  had 
paid  his  notes  by  the  substitutioQ  of  that  of  his  wife,  but  that 
the  latter  note  had  been  fully  paid  off  and  discharged  to  deceased 
in  his  life  time.  This  left  him  without  the  slightest  interest 
in  the  suit,  or  in  the  event  thereof.  Having  fully  paid  the  notes 
to  Woodyard  no  action  could  thereafter  be  brought  against  him. 
Competency  as  to  interest  is  tested,  not  by  the  time  when  a  dep- 
osition is  actually  taken,  hut  by  the  time  when  it  is  offered  in  ev- 
idence. Sedbrigkt  v.  Seabright,  38  W.  Va.  413;  Vanscoy  v. 
Slinchcomb,  29  W.  Va.  263;  1  Wigmore  on  Ev.,  section  583. 
But,  suppose  he  bad  not  paid  the  notes,  Rathbone  was  neverthe- 
less competent.  The  test  as  to  interest  is  not  whether  the  wit- 
ness may  be  interested  in  the  question  in  issue,  or  may  entertain 
wishes  on  the  subject,  or  may  even  have  occasion  to  test  the  same 
question  in  a  future  suit,  but  whether  the  proceeding  can  he 
used  as  evidence  for  him  in  some  pending  or  future  suit.  He 
must  have  an  interest  to  be  affected  by  the  result  of  the  suit,  or 
by  force  of  the  adjudication.  This  was  the  common  law  rule, 
«a  w.  tb. 


394  Satkb  i>.  Woobyahd.  [Not.  1900. 

which  prevailB  in  this  State.  An  early  law  writer  on  evidenee. 
Chief  Baron  Gilbert,  bm  quoted  by  Chief  Justice  Tindal,  in  Doe 
V.  Tyler,  15  Eng.  Com.  L.  Rep.  113,  eajB :  "The  law  looks  npon 
a  witness  as  interested,  when  there  is  a  certain  benefit  or  disad- 
vantage to  the  witness  attending  the  consequence  of  the  cause 
one  way." '  And  in  the  same  case  it  is  also  said :  "Xow  this 
benefit  may  arise  to  the  witness  in  two  cases:  First,  where  he 
has  a  direct  and  immediate  benefit  from  the  event  of  the  suit 
itself;  and,  secondly,  where  he  may  avail  himaelf  of  the  benefit 
of  the  verdict  in  support  of  his  claim  in  a  future  action."  The 
common  law  rule  is  stated  in  the  same  way  in  1  Qreenleaf  on 
Ev.  (16th  Ed.)  Appendix  II,  section  390,  p.  883.  See  also,  BUA 
V.  Topping,  1  Peake's  Nisi  Prim  Cases  293;  Brard  y.  Acker- 
man,  5  Day's  Espinaase's  Eep.  119;  and  Burgess  v.  Merriil,  4 
Taunt.  Rep.  468.  These  cases  have  special  application  to  this 
case  at  bar.  This  rule  of  test,  as  to  interest,  has  thus  come 
down  to  us  from  the  common  law,  and  from  thence  through  the 
judicial  decisions  of  the  old  state,  and  has  been  several  times  de- 
clared in  our  own  decisions.  Baring  v.  Seeder,  1  Hen.  &  M. 
154;  Stevens  v.  Bransford,  6  Leigh  253;  Black  v.  Campbell,  6 
W.  Va.  63;  Gilmer  v.  Baker,  24  W.  Va.  84;  Hooper  t.  Hooper, 
32  W.  Va.  526,  528-9;  Croihert  v.  Croihers,  40  W.  Va.  169, 176. 
The  beet  statement  of  the  rule,  in  our  cases,  perhaps,  is  that  of 
Judge  Snyder,  in  OUmer  v.  Baker,  supra,  as  fdlows:  "By 
the  common  law  a  person  is  a  competent  witness  in  a  cause,  if 
the  proceedings  therein  cannot  be  used  as  evidence  for  him,  al- 
though he  may  be  interested  in  the  question  in  issue  and  enter- 
tain wishes  on  the  subject,  and  even  have  occasion  to  contest 
the  same  question  in  his  own  case  in  a  future  suit.  This  rale 
has  not  been  aifected  or  changed  by  our  statute,  (Code,  chapter 
130,  section  23)  as  to  the  competency  of  a  person  to  testify 
against  the  representatives  of  a  deceased  person  in  relation  to 
transactions  had  personally  by  the  witness  with  such  deceased 
person."  Tested  by  this  rule,  the  maker  of  a  note  after  assign- 
ment thereof  and  death  of  the  assignor  or  payee  is  a  ctHnpetent 
witness  in  an  action  by  the  assignee  against  the  administrator 
of  the  assignor  to  prove,  not  only  the  assignment,  but  payment 
hy  him  to  the  assignor.  He  has  no  interest  to  be  affected  by  the 
result  of  the  suit,  or  by  force  of  the  adjudication,  and  the  pro- 
se w.  Va. 
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ceedings  can  Dot  be  need  as  evidence  for  turn  in  any  future  snit 
or  proceeding. 

Was  he  competent  as  a  person  from,  thiongh  or  onder  whom 
the  plaintiff  derived  an;  interest  or  title  by  assignment  or  oth- 
erwise? The  notes  involved  were  the  notes  of  the  witness,  bat 
the  plaintiff  derived  no  interest  or  title  thereto  by  assignment  or 
otherwise  from  him.  Plaintiff  claimed  the  notes  by  title  de- 
rived, not  from  Bathbone,  but  through  Wiseman,  and  by  assign- 
ment from  deceased.  Bathbone's  notes  represented  property, 
but  plaintifF  could  not  be  said  to  have  acquired  any  interest  or 
title  by  assignment  or  otherwise  from  him.  Rank  v.  Qrofe,  110 
N.  Y.  12 ;  Hooper  v.  Eooper,  32  W.  Va.  526,  528,  529.  We 
do  not  think,  therefore,  that  his  testimony  was  rightfully  ex- 
cluded on  this  ground. 

But  was  the  deposition  rightfully  suppressed  because  taken 
after  the  amended  declaration  was  filed?  This  was  the  ground 
of  defradant^B  motion ;  and  so  far  as  it  related  to  matters  not 
in  issue  at  the  time  it  was  taken,  it  should  have  been  excluded,  if 
objection  had  been  made  at  the  proper  time.  But  the  amended 
declaration  as  to  two  of  the  notes  is  the  same  as  the  original. 
Was  it  proper  then  to  exclude  the  deposition  as  a  whole?  We 
think  not.  The  court  had  already  admitted  the  deposition  in 
evidence,  except  as  to'  that  portion  of  it  objected  to,  and  de- 
fendant had  gone  to  trial  without  objection  to  the  deposition,  ex- 
cept as  noted  at  the  time  it  was  taken,  and  had  permitted  it  to 
be  read  without  other  exception  before  interposing  hia  motion 
to  suppress.  The  motion  was  then  too  late.  Electric  Supply  Co. 
V,  Congoiidated  Light  &  Railwuf  Co.,  43  W.  Va.  583 ;  Goldsmith 
Y.  Ooldgmith,  46  W.  Va.  426 ;  Edgell  v.  Smith.  50  W.  Va.  349- 
354. 

We  are  of  opinion  that  the  testimony  was  competent,  so  far  as 
it  related  to  the  notes  in  issue  at  the  time  it  was  taken,  was  er- 
roneouEly  suppressed,  and  that  the  judgment  below  should  be  re- 
versed, and  plaintiff  awarded  a  new  trial. 

Reversed. 
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CHARLESTON. 

Wai^rbcht,  Recbiteb,  v.  Holbbook, 
Submitted  Jiuie  4,  1908.     Decided  NoTember  16,  1909. 

1.  Appeai,  AfiD  Bbbob — Digmiaiala — Pro(Xedtnfft. 

A  motion  to  dlamtes  an  &ppeal  pending  bere,  on  the  grounds 
th&t  tbe  appeal  was  unauthortcod  by  appellant:  that  he  waa 
not  seeking  reversal  of  tbe  decree,  and  was  not  p&jing  the 
expenses  thereof;  but  that  such  ezpenaes  were  being  paid  b7 
a  person  not  a  party  thereto,  such  motion  being  suHKtrted  by 
afBdavlt,  made  on  Information  and  belief,  but  posttlvely  denied 
by  affidavit  of  appellant,  will  be  overruled,     (p.  296). 

2.  FBAVDma^iT  CoBVETAifCEa — Actions  to  Bitb}ect  Property— Part- 

ies— AdminU  tra  tor. 

In  a  pult  brought  by  the  obligee  In  a  bond  of  Indemnity  who 
has  obtained  Judgment  against  the  prlncliwl,  but  not  against 
the  surety,  and  execution  thereon  returned  not  satided,  to  sub- 
ject to  the  payment  of  such  Judgment  land  alleged  to  have 
been  fraudulently  c(Hiveyed  by  a  ttilrd  penion  but  by  his  procure- 
ment to  the  wife  of  the  surety  and  for  a  consideration  pasalng 
from  bim,  SDd  not  from  her,  the  administrator  of  such  surety 
is  a  necessary  party  thereto,     (p.  297). 

Appeal  from  Circuit  Court,  McDowell  County. 

Suit  by  William  Walbrecht,  as  receiver,  etc.,  against  Sarah 
Holbrook.  Judgment  for  plaintiff,  and  defendant  appeals.  Mo- 
tion to  dismiss  appeal  denied,  and  judgment  reverBed. 

R»ver$td. 

Eitz  £  Litz,  for  appellant. 
T.  L.  Henritze,  for  appellee. 

Miller,  President: 

The  grounds  of  the  motion  of  Walbrecht,  appellee,  to  dismiss 
the  present  appeal  are,  that  it  was  unauthorized  by  appellant; 
that  she  is  not  seeking  reversal  of  the  decree,  and  is  not  paying 
or  contributing  to  the  expense  thereof,  the  same  being  paid  or 
guaranteed  by  other  persons,  not  parties  to  the  suit,  and  not 
named.  The  affidavit  of  appellee's  counsel  in  support  of  said 
motion,  made  on  information  and  belief,  is  flatly  contradicted 
by  the  affidavits  of  appellant  and  William  Atwell,  her  agent, 
ee  w.  Ta. 
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both  affirming  not  only  that  she  had  authorized  the  appeal,  but 
that  she  Had  employed  counsel  of  record  in  this  Court  for  that 
purpoee,  and  that  she  was  paying  all  expenses,  and  earnestly 
seeking  revereal  of  the  decree.  On  this  showing  it  is  clearly  the 
doty  of  the  Court  to  oTermle  the  motion  to  dismiss. 

The  appellant^  Mrs.  Sarah  Holbrook,  widow  of  Joseph  Hol- 
brook,  deceased,  alone  was  made  defendant  to  the  bill,  though 
it  alleged  his  death,  and  that  T.  P.  Henritze  had  been  duly  ap- 
pointed and  qualified  as  his  administrator. . 

The  bill  sought  to  charge  with  the  payment  of  a  judgment  for 
$1000.00,  alleged  to  have  been  recently  recovered  by  plaintiff 
against  me  W.  B.  McClure,  a  house  and  lot  in  the  town  of 
Welch,  ^fcDowell  county,  which  the  said  Joseph  Holbrook,  it  is 
alleged  had,  for  a  valuable  consideration  passing  from  him,  in 
the  conveyance  of  other  land,  and  not  from  his  wife,  fraudulently 
procured  to  be  conveyed  to  her,  the  said  Sarah  Holbrook,  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  creditors, 
and  especially  the  plaintiff,  in  the  collection  of  their  debts.  The 
basis  of  plaintiffs  alleged  right  to  thus  charge  said  property 
is  not  that  he  has  any  judgment  against  Holbrook,  or  his  estate, 
for  the  amount  of  said  judgment,  or  that  Holbrook  or  his  per- 
sonal representative  had  been  a  party  to  the  suit  in  which  the 
judgment  was  recovered,  or  had  ever  had  a  day  in  court  thereon ; 
but  that  said  Joseph  Holbrook,  together  with  J.  E.  Harman,  in 
the  former's  life  time,  as  sureties  for  said  McOlure,  had  under- 
taken by  written  bond  executed  to  the  New  South  Brewing  & 
Ice  Co.  in  the  sum  of  $2500.00,  that  the  said  McClure  would 
comply  with  a  certain  contract  for  the  sale  of  beer,  and  to  in- 
demnify said  company  against  any  loss  or  damage  it  might  sus- 
tain in  consequence  of  any  breach  of  hia  said  contract.  While 
the  bill  alleges  recovery  of  said  judgment  against  McCIure,  and 
execution  thereon  returned  no  property  found,  and  insoU 
veney  of  J.  E,  Harman,  the  other  surety,  the  insolrency  of  Mc- 
CIure is  not  alleged. 

The  demurrer  of  defendant,  overruled,  put  in  issue  the  suffi- 
ciency of  the  bill,  A  defect  of  partien  was  not  specifically 
pointed  out  by  the  demurrer,  but  the  absence  of  the  adminis- 
trator of  Joseph  Holbrook  is  relied  on  here  as  ground  for  re- 
versal. If  the  defect  of  want  of  proper  parties  appears  on  the 
face  of  a  bill,  the  defect  may  and  ought  to  be  made  by  dcmur- 
88  w.  v». 
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rer.  See  casee  collated  in  10  Ency.  Dig.  Va.  &  W.  Va.  Bep.  767. 
But,  OD  the  hearing,  though  the  deiect  be  not  suggested  by  de- 
murrer, plea,  or  answer,  yet,  if  apparent  on  the  face  of  the  bill, 
it  will  prevail  at  the  hearing,  10  Ency.  Dig.  Va.  &  W.  Va.  Bep. 
759,  and  many  caBee  cited. 

The  question  then  is  presented,  ia  Joseph  Holbrook's  adminis- 
trator a  necessary  party  ?  If  he  is  we  should  go  no  farther  in 
disposiog  of  the  case  than  to  reverse  the  decree  and  remand  the 
cause  to  have  the  proper  parties  brought  in  as  defendants. 
Bogffs  V.  McCog,  15  W.  Va.  344,  346.  Wait  on  Praudnlent 
Conv.  (3rd  Ed.)  250,  on  the  subject  of  parties  defendant,  says: 
"The  question  of  the  necessity  of  joining  the  grantor  «r  debtor 
as  a  party  defendant  in  an  action  brought  by  a  creditor  to  se- 
cure a  discovery  of  assets,  or  cancel  a  fraudulent  conveyance,  is 
involved  in  some  obscurity  and  confusion,  and  the  authorities 
relating  to  the  subject  must  be  carefully  distinguished  and  classi- 
fied." The  same  writer,  in  the  same  connection,  thinks  the 
rule  quoted  from  Ponieroy  on  Beraedies  and  Bemedial  Bights, 
section  347,  too  general  and  sweeping,  viz:  That  "in  an  ac- 
tion  by  a  judgment-creditor  to  reach  equitable  assets  of  the  debtor 
in  his  own  hands,  or  to  reach  property  which  has  been  trans- 
ferred to  other  persons,  or  property  which  is  held  by  other  per- 
sons under  such  a  state  of  facts  that  the  equitable  ownership  is 
vested  in  the  debtor,  the  judgment-debtor  is  himself  an  indis- 
pensabie  party  defendant."  After  reviewing  the  authorities,  as 
supporting  his  proposition,  this  writer,  in  the  following  section, 
at  page  256,  says :  "The  best  reasoning  of  the  authorities  seems 
to  establish  the  rule  that  the  debtor's  presence  as  a  defendant 
is  superfluous  in  suite  brought  against  fraudulent  alienees  to  an- 
nul specific  covinous  conveyances."  But  at  the  end  of  this  sec- 
tion he  adds:  "In  any  case  it  is  the  safer  and  more  prudent 
practice  to  summon  the  debtor  as  a  defendant."  In  the  pre- 
ceding section  the  general  rule  is  stated  to  be  ttiat  all  persons 
whose  ioterestG  are  directly  to  be  effected  by  a  suit  in  chancery 
must  be  made  parties.  But  whichsoever  of  the  two  classes  of 
cases  we  regard  as  presenting  the  beet  reasoning,  it  must  be 
conceded,  we  think,  that  the  weight  of  judicial  decision  is  in 
accord  with  the  rule  announced  by  Pomeroy.  Our  own  case 
of  Boggs  v.  McCoy,  supra,  is  arrayed  on  that  side.  We  think 
also  that  it  will  be  found  that  most  if  not  all  the  cases  in  other 
6S  w.  v«. 
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jurudictioDS  opposed  to  this  view,  have  been  cases  against  jndg- 
ment  debtors,  vbere  the  debtor  has  had  hia  day  in  court,  and 
been  afforded  an  opportnnity  to  at  least  contest  the  debt.  An 
eesential  difference  has  also  been  observed  between  the  practice 
at  law  and  in  equity,  in  determining  who  are  proper  and  who  are 
necessary  parties.  Story,  Eq.  PI,  section  72,  says  that  "conrta 
of  eqni^  adopt  two  leading  principles  for  determining  the 
proper  parties  to  a  suit.  One  of  them  is  a  principle,  admitted 
in  aU  courts  upon  questions  affecting  the  suitor's  person  and 
liberly,  as  well  as  hie  property,  namely,  that  the  rights  of  no 
man  shall  be  finally  decided  in  a  court  of  justice,  unless  be 
himself  is  present,  or  at  leaat  unless  he  has  had  a  full  oppor^ 
tunity  to  appear  and  vindicate  his  rights.  The  other  is,  that 
when  a  decision  is  made  upon  any  particular  subject-matter,  the 
rights  of  all  persons,  whose  interests  are  immediately  connected 
with  that  decision,  and  aflected  by  it,  shall  be  provided  for,  as 
far  as  they  reasonably  may  be."  On  the  general  proposition,  see 
also,  5  Ency.  PI.  &  Prac.  542 ;  Guylordg  r.  KeUkaie,  1  Wall.  81 ; 
1  Hof^e  Eq.  Froc.,  section  €5. 

In  the  case  we  have  here  Joseph  Holbrook  is  dead ;  the  plain- 
tiff has  no  judgment  against  him ;  he  has  never  been  summoned 
into  court  to  contest  the  fact  of  his  alleged  bond  of  indemnity; 
or  his  liability  thereon;  nor  given  a  day  in  court  to  deny  the 
imputation  of  fraud,  and  fraudulent  disposition  of  his  prop- 
erty, though  in  this  particular  case,  without  process  or  appear- 
ance, the  court  below  has  actually  undertaken  to  pronounce  per- 
sonal judgment  against  the  administrator,  and  award  execution 
thereon  against  him.  We  have  found  no  case,  and  we  venture 
to  say,  that  no  case  can  be  found  in  all  the  books,  holding  a 
party  who  or  whose  personal  representative  is  effected  as  in  this 
case,  not  an  indispensable  party  defendant  to  the  suit. 

We  are,  therefore,  of  opinion  to  reverse  the  decree  below,  and 
remand  the  cause  to  be  therein  further  proceeded  with  in  ac- 
cordance herewith,  and  we  will  so  order. 

Reversed. 
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CHARLESTON. 

Pricuaed  &  Co.  V.  McGraw  Oil  &  Gas  Co.  et  al. 

Submitted  January  30, 1909.    Decided  November  23,  1909. 

Holidays — Service — SuTnmont  Retnmalle  on  EoUdaf. 

SeirlcR  of  a  aummoDB  returnable  to  a  day  which  bappena  Ui 
be  a  legal  holiday,  may  be  made  on  the  next  Bucceedlog  aecular 
day.    <p.  300). 

Error  to  Circuit  Coort,  Taylor  County. 

Action  by  Fred  A.  Prichard  against  the  McQraw  Oil  &  Qaa 
Company  and  others.  Judgment  for  plaintiff,  and  defendant 
John  T.  McGraw  brings  error. 

Ajfirmed. 

John  L.  Hechmer,  for  plaintiff  in  error. 

B.  L.  Buicker,  for  defendant  in  error. 

Williams,  Judgb  : 

Prichard  brought  an  action  in  the  circuit  court  of  Taylor 
county  against  McGraw  Oil  &  Gaa  Company,  a  corporation  and 
John  T.  McGrnw,  The  defendants  failed  to  appear  and  on  the 
29th  day  of  October,  1908,  judgment  was  rendered  in  favor  of 
plaintiff  for  $6,086.00.  To  this  judgment  McGraw  obtained  a  writ 
of  error.  The  only  error  relied  on  ia  the  court's  action  in  over- 
ruling his  motion  to  quash  the  return  on  the  summons.  Mo- 
Graw  appeared  specially,  and  for  the  purpose  of  this  motion  only. 

The  summons  was  issued  on  the  3rd  of  September,  1908,  and 
was  returnable  at  Rules  to  be  held  in  the  clerk's  office  "on  the 
first  Monday  in  September,  1908,"  and  was  personally  served  on 
John  T.  McGraw  by  the  sheriff  of  Taylor  county  on  the  8th  of 
September,  1908.  Service  could  have  been  made  on  the  first 
Monday  in  September,  the  return  day  of  the  wriL  Spragina  t. 
W.  Va.  C.  &  P.  fly.  Co.,  35  W.  Va.  139;  Kom  V.  Perry,  11  W. 
Va.  694: 

It  appears,  however,  that  the  first  Monday  in  September,  1908, 

was  the  7th  day  of  the  month ;  and  counsel  for  plaintiff  in  error 

insist  that  a  service  after  that  day  was  a  void  service.    But  the 

w  w.  V*. 
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statute  makee  certain  days  in  the  year  "legal  hoUdajB,"  one  of 
which  ifl  "the  first  Monday  in  September,  commonly  called  La- 
bor Day,"  and  further  provides:  "That  when  the  return  day 
of  any  summons  or  other  court  proceeding,  or  any  notice,  or 
the  time  fixed  for  holding  any  court,  or  doing  any  official  act, 
shall  fall  on  either  of  said  holidays,  the  neit  ensuing  secular  day 
shall  be  taken  as  meant  and  intended."  chapter  15L,  Code  1906. 
This  statute  is  too  plain  to  admit  of  judicial  construction.  It 
can  have  but  one  meaning  which  is  to  give  validity  to  an  offi- 
cial act  done  on  the  next  ensuing  secular  day  after  a  legal  holi- 
day, which  should  otherwise  have  been  performed  on  the  day  of 
the  legal  holiday. 

There  is  no  error  in  the  mling  of  the  court,  and  the  judgment 
wiO  be  affirmed. 

Affirmfd. 


CHARLESTON. 

J0NE8  et  al.  V.  Crim  &  Peck,  Exits.,  et  da. 
Submitted  January  19, 1909.     Decided  November  23,    1909. 

EiiuiTY — Pieadina — SuJwtance  anil  not  Form  Regarded. 

Equity  regards  the  substance  and  not  the  mere  form  of  plead- 
fugB.  and  a  pleading  altbougb  styled  a  petition,  and  died  for 
tbe  purpose  of  reviewing  the  proceedings  In  a  former  suit,  will, 
nevertheless,  be  treated  as  an  original  bill,  if  the  matter  aver^ 
red  Is  sufflcfent  ground  for  an  original  suit.  (p.  303). 
Same— Want  of  Partiet — Demurrer. 

If  a  bill  shows  upon  Its  face  the  want  of  proper  parties.  It  is 
demurrable,     (p.  303). 
:.     Pbocebs — BubstUuted   Bervict^Compttance   vUh    Btatute. 

In  order  that  substltnted  service  of  original  process  shall  have 
the  effect  of  actual  service  upon  tbe  party  Id  person,  the  return 
must  sbow  that  all  essentlsl  provisions  of  the  statute  authoriz- 
ing such  substituted  service  have  been  strictly  complied  with, 
(p.  304). 
JuDOMEST— TalWKy — Defective  Service. 

A  default  decree  rendered  upon  a  defective  substituted  ser- 
vice of  process  is  void  for  want  of  Jurisdiction,     (p.  304). 
>.     BAxi^^uTUdictlonal  Recitali — Conclu»ivene»». 

The  recital  in  a  decree  to  the  ^ect  that  process  was  duly 
served  upon  a  defendant  is  not  conclusive  evidence  of  prop«r 
66  W.  T«. 
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service,  but  must  be  considered  u  referring  to  the  manner  of 
service  shown  by  the  return  on  the  process,  which.  If  plnlolr 
contradictor;,  will  prevail  over  the  recital,    (p.  30E). 

6.  Same— Freawmptton  of  Proper  Bervice  of  Procett. 

Absence  from  the  record  of  the  retam  on  the  procees  show- 
ing the  manner  of  service  upon  other  defendants  embraced  In 
the  recital  In  the  decree  along  with  the  defendant  upon  whom 
Imperfect  service  Is  shown  to  have  been  made  bj  a  parUcnlar 
return  as  to  hlm,  raises  no  presumption  that  such  d^endant 
was  afterwards  properly  served,     (p.  305). 

7.  QciiETiKa  TiTLB— Cloud  on  Title— Sale  Under  Vota  Decree. 

A  sale  and  Conveyance  of  land  made  under  void  decrees 
Inveeta  no  title  in  the  purchaser,  but  snch  deed  may  constitute 
a  cloud  upon  the  title  nt  the  tme  owner  which  a  court  of 
equity  will  remove,     (p.  307). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  Grover  Jones  and  another  against  E  H.  Crim  and 
another,  Executors  of  J.  N.  B.  Crim,  deceased,  and  others.  De- 
cree for  complainants,  and  defendants  appeal. 

Reversed  and  Remanded. 

W.  T.  Ice,  Jr.,  for  appellants, 
tr.  T.  Qeorge,  for  appellees. 

Williams,  Judoe: 

Thia  is  an  appeal  from  two  decrees  of  the  circuit  court  of 
Barbour  county  made  on  the  38th  of  September,  1906,  and  on 
the  22nd  of  April,  1908,  respectively;  the  first  is  the  order  over- 
ruling the  demurrer  to  plaintiffs  petition,  and  the  eecoDd  is  the 
final  decree  granting  relief  to  plaintj^. 

In  1895  J,  N.  B.  Crim  brought  a  suit  in  equi^  against  W.  W. 
Jones  and  others  to  enforce  the  collection  of  certain  liens  against 
Jones'  land.  The  following  lands  were  subject  to  liens  and 
were  sold,  viz:  87}  acres  which  Jones  held  under  contract 
of  sale  from  Crim,  to  whom  he  owed  $1,310.93  of  the  purchase 
money;  43  acres  of  surface  and  43  acres  of  coal  thereunder 
which  had  been  severed,  ajid  a  tract  of  41  acres. 

Crim  had  gotten  judgmenta  on  the  purchase  money  notes, 

and  they  thus  became  liens  on  the  other  lands,  as  well,  but 

not  the  first  liens  on  them.    All  the  liens  amounted  to  $4,357.08 

as  of  the  22d  of  May,  1897.    W.  W.  Jones  made  no  appearance 

66  w.  T«, 
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and  the  lands  were  aotd  under  decree  taken  pro  etmfesto,  aa 
to  him,  and  puxcbased  by  J.  N.  B.  Ciim  at  the  price  of  #430.00. 
At  the  Pebniar;  term,  1898,  the  sale  vas  confirmed  and  Mel- 
ville Peck  was  appointed  commissioner  to  make  deed,  and,  on 
the  13th  of  December,  1900,  tite  deed  was  ezecnted  to  Crim. 

W.  W.  Jones  died  in  April,  1900,  and  J.  N.  B.  Crim  died,  tes- 
tate, some  years  after,  and  E.  H.  Crim  and  M.  Peck  qualified  as 
bis  cxecators. 

In  September,  1906,  Grorer  Jones  and  Ethel  Jooee,  infants, 
suing  by  their  next  friend,  filed  their  petition  to  have  said  cause 
reviewed  and  the  decrees  and  deed  annulled,  as  a  cloud  on  their 
title,  alleging  that  Vf.  W.  Jones  had  not  been  served  with 
process,  and  that,  therefore,  the  default  decrees  were  void  ae 
to  him.  They  prayed  also  for  an  injunction  against  Crim's 
executors,  who  were  also  his  sole  devisees,  to  prevent  them  from 
taking  title  to  the  lands,  if  deed  had  not  then  been  made,  and 
also  to  prevent  them  from  encumbering  or  conveying  the  lands. 
Petitioners  are  the  infant  grandchildren  of  W.  W.  Jones,  being 
children  of  a  deceased  son  who  had  died  some  years  before  their 
grandfather  died. 

The  demurrer  to  the  petitiim  was  overruled,  and  this  is  one 
of  the  errors  assigned.  Among  oUier  matters  the  demurrer 
raises  the  question  of  the  statute  of  limitations.  Its  application 
depends  upon  whether  the  decree  is  only  voidable,  or  absolutely 
void;  and  this,  in  turn,  depends  npon  whether,  or  not,  there 
was  proper  service  of  process  upon  W.  W.  Jones. 

The  petition  may  be  treated  either  as  a  bill  of  review,  an 
original  bill  in  the  nature  of  a  bill  of  review,  or  as  a  motion 
under  eectioD  4036,  Code  1906,  to  correct  a  default  decree 
for  error  in  the  record  for  which  it  should  be  reversed  in  an 
appellate  court,  because  equity  will  regard  the  substance,  and 
not  the  mere  form,  of  the  pleading.  SHjtwn  v.  Stump,  47  W.  Va. 
641 ;  Sturm  v.  Fleming,  22  W.  Va.  404 ;  Shenandoah  Vol.  Bmh 
V.  Shirley,  26  W.  Va.  563;  Fethtel  T.  McCullough,  49  W.  Va. 
520. 

If  the  decree  is  absolutely  void  for  want  of  jurisdiction  of 
the  person  of  W.  W.  Jones  by  proper  service  of  process,  the 
statute  of  limitations  can  have  no  application,  and  the  decree 
may  be  avoided  at  any  time;  if  void,  it  may  be  successfully 
assailed  even  collaterally. 
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With  their  petition  plaintiffs  exhibit  a  copy  of  the  original 
process  together  witii  the  return  thereon  of  the  manner  of 
service  upon  W.  W.  Jonee.  It  shows  that  it  was  served  by  a 
person  not  an  officer,  and  the  return  is  ae  follows:  "I  have 
executed  the  within  Bummons  upon  W.  W.  Jones  on  the  Z2A 
day  of  Oct.  1895,  by  posting  a  copy  of  the  within  upon  the 
front  door  of  his  dwelling  house,  no  one  being  found  there. 
Also  on  T.  J.  Jones  by  delivering  him  a  copy  in  person  on  the  23d 
day  of  Oct.  1895.     J.  B,  Knapp. 

Sworn  and  subscribed  to  before  me  this  Oct  30,  1895,  by 
said  J.  B.  Knapp,  J.  H.  Pelton,  Clk.  N.  P". 

This  return  is  fatally  defective.  It  does  not  show  where 
service  was  had,  which  this  Court  has  held  in  tiie  case  of  Lynch 
V.  West,  63  W.  Va.  571,  was  neeessary  to  be  done.  But  whether, 
or  not,  the  return  in  the  present  case  would  be  fatally  defective 
for  this  reason  only  it  is  unnecessary  for  ufl  to  decide,  as  there 
are  other  reasons  rendering  it  void.  The  ease  of  Lynch  v.  West 
may  be  distinguished  from  this  one.  That  was  a  ease  where  the 
court  had  jurisdiction  of  the  action,  only  on  the  ground  that  it 
arose  in  the  county  where  the  suit  was  brought;  and  in  such 
a  case  it  is  necessary  to  show,  affirmatively,  that  the  defendant 
was  served  with  process  in  the  same  county  where  suit  is  brought 
before  jurisdiction  of  his  person  could  be  acquired.  Such  is 
not  true  of  the  present  case,  as  the  court's  jurisdiction  is  de- 
termined by  the  location  of  the  land,  and  the  court  had  jurisdic- 
tion over  the  person  anywhere  within  the  limits  of  the  state. 
But  the  return  is  bad  because  it  does  not  show  that  summons  was 
left  posted  upon  the  door.  It  is  also  bad  because  it  does 
not  show  that  it  was  left  posted  upon  the  front  door  of  de- 
fendant's uswd  place  of  abode;  his  "dwelling  houw"  may  not 
have  been  bis  usual  place  of  abode;  it  may  have  been  occupied 
by  someone  else;  or,  it  may  not  have  been  occupied  by  anyone, 
and  still  have  been  his  property,  his  dwelling  house.  It  is  also 
bad  because  it  does  not  show  that  the  defendant  conld  not  be 
found ;  it  simply  says  he  was  not  found  at  this  dwelling  house. 
Before  substituted  service  can  take  the  place  of,  and  be  equiv- 
alent to,  an  actual  personal  service,  all  the  requirements  of  the 
statute  regarding  the  manner  of  such  substituted  service  most  be 
strictly  complied  with.  They  were  not  complied  with  in  this 
case,  and  the  return  is  so  fatally  defective  as  to  amount  to  no 
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Berrice.  Such  want  of  service  renders  the  decrees  based  there<Hi 
absolutely  void.  Saitwas  Co.  v.  Ryan,  31  W.  Va.  366;  Taylor  v. 
Railway  Co.  35  W.  Va.  328 ;  Adkina  v.  Ituurance  Co.,  45  W.  Va. 
384 ;  Johnson  v.  Ludwick,  58  W.  Va.  464 ;  Seitlemier  t.  SulUvan. 
97  U.  8.  444, 

In  the  case  of  Railway  Co.  v.  Ryan,  supra,  Sittdbe,  Judge,  in 
the  opinioB  says:  "An  invalid  service  is  the  same  as  no  service 
whatever;  and  the  lavr  is  vrell  settled  that  a  judgment  rendered 
vritbout  an  appearance  by  or  service  upon  the  defendant  is  void 
for  the  want  of  jurisdiction  in  the  court  to  pronounce  judgment." 
To  the  same  effect  are  all  the  authorities  above  cited. 

The  recital  in  the  decree  that  process  was  duly  served  upon 
W.  W.  Jones  is  not  conclusive;  it  is  only  prima  fa^ne  true,  and 
the  process  and  return  thereon  may  be  looked  to  to  contradict 
it.  Black  on  Judgments,  section  273;  Pardon  v.  Dwire,  23  III 
572;  Harria  v.  Sargent,  37  Or.  41 ;  Settlemeier  v.  Sidlivan,  97  IT. 
S.  444;  White  v.  White,  decided  at  the  present  terra  of  this 
Court,  and  cases  cited  in  the  opinion  by  Miller,  President. 
Notvithstanding  the  recital  in  the  decree  shows  that  the  court 
considered,  and  passed  upon  the  return,  and  held  it  to  be  suffi- 
cient, thus  constituting  judicial  error,  still,  it  is  error  going  to 
the  jurisdiction  of  the  court,  and  renders  the  decree  void,  not 
merely  voidable. 

But  it  is  insisted  by  counsel  for  appellants  that  W.  W.  Jones 
might  have  been  afterwards  served  with  process  in  a  proper  man- 
ner; that  the  return  showing  such  service  might  appear  on  some 
other  copy  of  the  process,  if  any,  which  shows  the  return  as  to 
the  other  defendants,  Howell,  Gall  and  O'Xeal,  against  whom 
process  issued  at  the  same  time  it  issued  against  Jones,  and  who 
were  shown  by  the  November  rulesj  to  which  the  summons  was 
returnable,  to  have  been  served  with  process ;  that  the  summons 
containing  the  return  as  to  them  not  being  exhibited  with  plain- 
tiffs' petition  as  a  part  of  the  record,  the  presumption  is,  that 
if  the  return  as  to  them  were  exhibited  it  would  show  return  of 
another  and  a  proper  service  as  to  W.  W.  Jones  also.  We  do  not 
think  any  such  presumption  arises.  It  is  true  that,  in  the  ab- 
sence of  any  process  whatever  showing  service  as  to  W.  W.  Jones, 
the  recital  in  the  decree  that  he  had  been  properly  served  would 
be  conclusive  of  proper  service.  But,  when  it  is  shown  by  the  re- 
turn actually  made  as  to  a  certain  defendant,  the  presumption  is 
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that  this  was  the  only  service  as  to  such  defendant;  and  this 
would  have  to  be  rebutted  by  some  other  part  of  the  record  show- 
ing another  and  a  valid  service.  Mr.  Justice  Field,  in  Settle- 
mier  v.  Sullivan,  97  U.  S.  444,  at  page  449,  says:  "Other  ser- 
vice will  not  be  presumed  from  its  assumption  in  a  recital  in  the 
entry  of  a  default." 

The  service  of  process  is  so  fatally  defective  as  to  amount  to 
no  service  at  all,  and  the  decrees  are  absolutely  void.  Conse- 
quently, the  limitations  of  time  in  which  to  file  a  bill  of  review, 
or  to  make  a  motion  under  the  statute  to  correct  a  default  de- 
cree for  error  for  which  the  same  would  be  reversed  on  appeal, 
have  no  application. 

But  appellants  assign  another  reason  why  the  demurrer  should 
have  been  sustained,  which  is,  that  the  two  petitioners  are  shown 
by  the  petition,  or  bill,  not  to  be  all  the  heirs  at  law  of  W.  W. 
Jones,  deceased.  The  bill  allies  "that  W.  W.  Jones  departed 
this  life  intestate  on  the  3rd  day  of  April,  1900,  and  left  peti- 
tioners as  heirs  at  law  of  the  said  W.  W.  Jones,  but  not  as  the 
sole  heirs  at  law  of  the  said  W.  W.  Jones,  that  E.  R.  Dyer  is  ad- 
ministrator of  said  W.  W.  Jones,"  This  point  in  the  demurrer 
is  well  taken;  it  was  necessary  to  make  all  the  heirs  of  W.  W. 
Jones  parties,  either  plaintiffs  or  defendants,  so  that  their  rights 
might  have  been  adjudicated  and  determined  in  the  same  suit. 

Petitioners,  because  of  their  infancy,  have  no  greater  rights 
than  the  other  heirs.  If  the  statute  could  be  invoked  as  a  bar  to 
the  suit,  the  infants  would  also  be  barred,  because  the  statute 
had  begun  to  run  before  the  death  of  their  ancestor,  and  having 
once  begun  it  would  continue  notwithstandiag  disability.  But 
it  does  not  apply.  Snider  v.  Broun,  3  W.  Va.  143;  Clayton-T. 
Hmiey,  32  Grat.  65;  Fappenheimer  \.  Boberis,  84  W.  Va.  708; 
Bill  V.  Proctor,  10  W.  Va.  59.  When  the  want  of  necessary 
parties  appears  uptm  the  face  of  the  bill,  the  defect  can  be  raised 
by  demurrer.     See  authorities  last  above  cited. 

Petitioners  allege  that  they  are  in  possession  of  the  land  and 
that  the  aforesaid  void  decrees  and  the  deed  made  pursnant 
thereto,  constitute  a  cloud  upon  their  title,  and  they  pray  to  have 
the  same  removed.  This  allegation  is  good  when  applied  to  a 
part  of  tlie  land,  but  not  good  as  to  the  87^  acres,  because  as  to 
this  tract  their  ancestor  had  no  title.  W.  W.  Jones  held  this 
land  only  by  virtue  of  a  contract  of  sale  under  J.  N,  B.  Crim 
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who  yet  held  the  legal  title.  Consequently,  petitionera  were 
holding  under  and  not  adverse  to,  the  Grim  title.  They  had 
no  title  to  this  87^  acres  tA  be  beclouded;  and,  not  until  thej 
should  become  invested  with  good  title  to  this  tract,  could  they 
maintain  a  suit  to  remove  cloud  from  it.  Smith  v.  O'Keeffe,  43 
W.  Va.  172;  Hitckcox  v.  Morrieoa,  47  W.  Va.  206;  MUla  v. 
Henry  OU  Co.,  67  W.  Va.  265.  In  fact,  the  very  cloud  they 
were  seeking  to  have  removed  resulted  from  an  ineffectual  effort 
of  J.  X.  B.  Crim  to  enforce  the  collection  of  the  purchase  money 
which  was,  and  still  is,  a  Hen  upon  said  land,  the  legal  title  to 
which  is  now  either  in  the  heirs  at  law  of  Crim,  or  in  the  der- 
isees  under  his  will ;  the  orders  and  decrees,  and  the  deed  made 
thereunder,  in  the  suit  of  J.  N.  B.  Crim  t.  W.  W,  Jones,  and 
others,  being  absolutely  void,  the  parties  would  be  left  in  statu 
quo. 

In  view  of  the  fact  that  all  of  the  heirs  of  W.  W.  Jones,  de- 
ceased, were  not  before  the  court,  the  decree  of  April  22,  1908, 
was  prematurely  made;  and  the  decree  of  September  28,  1906, 
overruling  the  demurrer,  was  erroneous.  These  decrees  will  bo 
reversed,  and  the  cause  remanded  to  the  circuit  court  of  Barbour 
county,  with  leave  to  the  petitioners  to  amend  their  petition,  or 
bill,  and  to  be  further  proceeded  with  according  to  the  principles 
announced  in  this  opinion,  and  further  according  to  the  rules 
and  principles  governing  courts  of  equity. 

Bevorsed  and  Remanded. 


CHARLESTON. 

CiiAPMAfJ  r.  Parsons,  Judok. 
Submitted  November  16,  1909.     Decided  November  23,  1909. 

1.  DivoBCE — AUmonj/^-Jiiriadiction  to  Award. 

In  no  suit  but  one  seeklog  a  divorce  of  some  character  Is 
there' Jurisdiction  to  award  alimony  pendente  lite.     (p.  309). 

2.  Same — Alimony. 

Allmonr  Is  onlr  cognizable  as  between  parties  united  by  a 
marital  relation  that  Imposes  upon  the  hiiBband  the  legal  duty 
to  support  the  wife.     (p.  310). 
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3.  Same— Duty  to  Maintain  Wife. 

A  decree  of  divorce  trom  bed  and  board  wlUiout  allmonr 
dlBsoIvea  tbe  relatloa  of  husband  and  «ife  bo  tar  as  tbc  duiy  of 
the  former  to  maintain  the  latter  Is  concerned.     (Pl  310). 

4.  HuBBAKO  ARO  WiFB — IfainteiMiftoe  of  Wife, 

Where  there  Is  admlttedlr  no  relation  that  legally  Imposes  the 
duty  of  tite  wife's  maintenance  on  the  huaband,  tbe  law  giTes 
no  power  to  make  him  maintain  her.     (p.  311). 

5.  DiTOBCB — Alimony — 8»it  to   Bet  Aiide  Decree.  , 

There  Is  no  Jurlsdlctlwi  to  award  alimony  as  between  parties 
divorced  from  bed  and  board,  as  Incident  to  the  poidency  of 
an  Independent  suit  to  set  aside  the  decree  of  divorce  tor  fraud, 
and  before  the  decree  Is  succeeefully  aaaalled.     (p.  312). 

Application  by  Frank  A.  Chapman  for  the  writ  of  prohibition 
to  William  A.  Parsons,  Judge  of  the  Circuit  Court  of  Mason 
county,  and  another. 

Writ  Awarded. 

B.  H.  Bla^g  and  Sonurville  £  SomervUle,  for  petitioner. 
Rankin  WUey,  for  respondent,  STaiy  A.  Chapman. 

Robinson,  Judge: 

Upon  an  original  application  to  this  Court  by  Frank  A.  Chap- 
man for  the  writ  of  prohibition  to  be  awarded  against  the  Hon- 
orable William  A,  Parsons,  Judge  of  the  Circuit  Court  of  Mason 
county,  and  Mary  A.  Chapman,  the  following  pertinent  facts  are 
disclosed : 

In  the  suit  of  Frank  A.  Chapman  against  Mary  A.  Chapman, 
in  the  circuit  court  of  Mason  county,  a  decree  of  divorce  from 
bed  and  board  was  granted  the  plaintiff  at  the  March  Terra,  1908. 
The  defendant  in  that  suit,  though  duly  summoned,  did  not  ap- 
pear, Ttie  plaintiff's  case  was  proved  by  depositiooe.  Upon  the 
face  of  the  proceedings  everjthing  in  support  of  the  decree  is 
regular  and  proper.  The  decree  was  based  upon  desertion,  Xo 
alimony  to  the  wife  was  allowed  by  the  decree. 

Near  a  year  later  Mary  A.  Chapman  filed  her  biH  against 
Frank  A.  Chapman,  in  the  same  court,  attacking  the  decree  of 
divorce  as  one  obtained  by  fraud.  In  this  bill  no  divorce  was 
Bought.  It  was  distinctly  for  the  purpose  of  having  a  divorce  set 
aside.     No  other  relief  was  asked.    While  it  is  perhaps  not  al- 
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together  pertiseDt  to  the  matter  now  before  us,  yet  we  observe 
that  notblDg  is  alleged  Id  this  bill  but  that  which  should  have 
beea  offered  as  defense  to  the  suit  in  which  the  decree  was  ob- 
tained. It  seems  that  all  the  matters  alleged  were  known  to  the 
plaintiff  before  the  decree  of  divorce  was  entered.  Frank  A. 
Chapman  demurred  to  the  bill  and  filed  an  answer  specifically 
denying  the  allegations  made  against  the  validity  o£  the  decree. 
At  the  June  Term,  1909,  in  this  suit  to  annul  the  decree,  an 
order  was  made  that  the  defendant,  Frank  A.  Chapman,  pay 
to  the  plaintiff,  Mary  A.  Chapman,  the  sum  of  fifty  dollars  to 
enable  her  to  prosecute  her  suit.  Frank  A.  Chapman  was  ad- 
vised by  counsel  that  the  court  had  no  power  to  make  such  order 
for  suit  money  in  the  cause,  but  that  it  would  be  well  to  pay  it  eo 
that  there  could  be  a  prompt  hearing  as  to  the  charges  of  fraud. 
The  gum  was  paid.  Then  at  the  October  Term,  1909,  the  court  de- 
creed that  the  defendant,  Frank  A.  Chapman,  pay  to  the  plain- 
tiff, Mary  A.  Chapman,  the  sum  of  ten  dollars  per  month  until 
the  next  term  of  court,  as  alimony  pending  the  suit  to  annul 
the  decree.  The  cause  was  thereupon  continued.  It  is  asserted, 
and  not  denied,  that  at  this  time  the  case  was  ready  for  a  hear- 
ing. The  defendant  was  insisting  that  it  be  submitted  and  de- 
cided. 

The  power  of  the  «>urt  to  make  the  order  for  alimony  pending 
such  suit  is  put  in  question  by  these  proceedings  for  the  writ 
of  prohibition.  The  petition  for  the  writ  and  the  resistance  of 
Mary  A.  Chapman  thereto,  by  her  demurrer  and  answer,  raise  a 
single  question:  Is  there  jurisdiction  to  award  alimony  pen- 
dente lite  as  between  parties  divorced  from  bed  and  board, 
merely  as  incident  to  an  independent  suit  which  has  for  its  only 
purpose  the  annnllmeDt  of  the  decree  of  divorce  for  fraud  in  its 
procurement? 

The  court  had  jurisdiction  of  the  suit  to  set  aside  the  decree 
of  divorce  for  fraud.  But  that  jurisdiction  did  not  give  the 
court  power  to  enter  therein  any  order  or  decree  beyond  its  law- 
ful power  in  the  premises.  Whether  prohibition  lies  in  any  case 
is  tested  by  the  court's  power,  or  want  of  power,  to  do  the  act 
sought  to  be  prohibited.  If  power  is  lacking  there  is  no  juris- 
diction. "If,  in  the  progress  of  a  pending  cause  over  which 
the  court  has  jurisdiction,  as  to  both  subject  matter  and  parties, 
or  at  the  inception  thereof,  an  order,  judgment,  or  decree  is  en- 
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tered  which,  for  any  reason,  the  court  has  no  power  to  enter, 
the  entry  thereof  is  an  act  in  excess  of  the  jurisdiction  of  the 
court"  Powhatan  Coal  *  Coke  Co.  v.  Ritz,  Judge,  60  W.  Va. 
395.  Clearly,  if  temporary  alimony  is  not  lawfully  incident  to 
a  suit  attacking  a  decree  of  divorce  as  fraudulent,  the  court,  in 
the  instance  before  us,  has  exceeded  its  legitimate  power. 

Our  statutes  rirtually  direct  that  alimony  be  litigated  in  the 
divorce  suit.  Code,  chapter  64,  sections  9  and  11.  It  is  con- 
templated by  our  law  that,  during  a  suit  for  divorce  and  at  the 
time  a  decree  of  divorce  of  any  character  is  made  therein,  all 
questions  of  maintenance  shall  be  settled.  And  as  then  settled 
they  are  final,  except  that  adultery  subsequently  occurring  is 
sufficient  cfluse  to  cut  off  alimony,  Cariena  v.  Cariena,  50  W.  Va. 
113.  The  statute  provides  for  no  future  change  as  to  the  perma- 
nent alimony  decree,  or  as  to  the  silence  of  the  decree  in  this 
regard.  Yet  the  very  section  that  deals  with  this  subject  of 
maintenance  provides  for  future  change  as  to  the  custody  of  chil- 
dren. "The  expression  of  the  one  is  the  exclusion  of  the  other.*' 
A  change  in  the  other  particular  is  impliedly  prohibited.  Brk- 
enbrach  v.  Erlcenbrack,  96  N.  Y.  466.  "A  decree  of  divorce 
a  menaa  el  thoro  allowing  alimony  to  the  wife  is  res  judicata  as 
to  the  alimony,"  Cariena  v.  Cariens,  supra.  And  a  decree  of 
divorce  a  twma  et  thoro  which  is  silent  as  to  alimony,  likewise  is 
a  bar  to  alimony.  It  is  a  decree  in  a  cause  wherein  the  alimony 
was  obtainable — wherein  that  matter  mi^t  have  been  and 
should  have  been  litigated.  "An  adjudication  by  a  court  having 
jurisdictioQ  of  the  subject-matter  and  the  parties  ie  final  and 
conclusive,  oot  only  ae  to  the  matters  actually  determined,  but 
as  to  every  other  matter  which  the  parties  might  have  litigated 
as  incident  thereto,  and  coming  within  the  ligitimate  purview  of 
the  subject  matter  of  the  action.  It  is  not  essential  that  the 
matter  should  have  been  formally  put  in  issue  in  a  former  suit, 
but  it  is  sufficient  that  the  status  of  the  suit  was  such  that  the 
parties  might  have  had  the  matter  disposed  of  on  its  merits." 
Rogers  v.  Rogers,  37  W.  Va,  407;  and  other  cases.  Mrs.  Chap- 
man was  entitled  to  no  alimony  at  the  time  the  order  was  made. 
Her  right  to  it  was  foreclosed  by  a  former  decree.  That  de- 
cree adjudged  her  guilty  of  desertion  of  the  marital  relation.  It 
properly  denied  maintenance  to  her.  A  wife  guilty  of  desertion 
is  never  entitled  to  alimony.  The  decree  establishes  the  fact  of 
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her  desertion.  Until  that  decree  is  BQCcesBfuIly  auailed,  ebe  baa 
DO  right  to  alimony.  Bieliop  on  Uar.,  Dir.  and  Sep.,  §ection 
861;Ca*TV.  Carr,  28  Grat.  l&S;  Barria  r.  Harris.  31  Gfrat.  13; 
MarUn  v.  Martin,  33  W.  Va.  69fi. 

Bnt  the  question  which  we  must  consider  ie  not  as  to  the  right 
to  alimony,  bnt  as  to  the  power  of  a  court  to  award  it.  In  the 
independent  snit  to  set  aside  the  divorce  decree  for  fraud,  tem- 
porary alimony  has  been  awarded  the  plaintiff  therein  merely  as 
an  incident  to  that  suit.  There  is  no  warrant  in  the  law  for  this 
action.  Temporary  alimony  is  incidental  to  a  divorce  suit.  It  is 
maintenance  for  the  wife  pending  a  suit  which  is  to  determine 
whether  there  is  further  duty  upon  the  husband  to  maintain  the 
wife.  In  our  jarisprudence  it  ia  the  creature  of  th«  statutes  re- 
lating to  divorce  and  divorce  proceedings.  These  statutes  are  the 
only  source  of  jarisdiction  to  allow  maintenance  pending  a  suit. 
"Divorce  jurisdiction  is  the  creation  of  statute,  ahd  the  court 
can  only  do  what  it  allows,  with  incident  powers,"  says  Judge 
Brannon  in  Caneru  v,  Carient,  tupra.  The  only  provision  jus- 
tifying mainteosnce  pending  a  suit  is  Code,  chapter  64,  section 
9,  wherein  it  is  provided  that  it  may  be  awarded  pending  a  di- 
vorce suit. 

Indeed  there  is  no  jurisdiction  in  a  court  to  award  alimony  of 
any  character  except  in  a  suit  for  divorce,  or,  it  may  be,  in  a  dis- 
tinct equity  suit  based  solely  upon  the  duties  of  a  marriage  re- 
lation before  that  relation  is  broken  by  a  decree  of  divorce  or 
separation.  Yet  the  suit  in  which  the  order  sought  to  be  prohib- 
ited has  been  made  is  neither  of  these  proceedings.  That  suit 
is  not  based  on  the  duties  of  the  marriage  relation.  Its  very 
character  admits  that  the  relation  was  ended.  It  is  a  suit  to 
set  aside  a  divorce  decree  for  fraud.  And  that  very  decree, 
which  is  presumptively  valid  until  it  is  set  aside,  has  ended  all 
obligation  for  alimony.  Maintenance  of  the  wife  by  the  hus- 
band is  alone  incident  to  the  marriage  relation.  There  is  no 
duty  to  furnish  maintenance  when  that  relation  does  not  exist. 
Alimony  is  cognizable  by  a  court  only  in  regard  to  the  relation 
of  husband  and  wife.  It  springs  from  marital  duties.  Tlie  stat- 
utes to  which  we  have  referred  plainly  recognize  that  the  marital 
relation  ie  the  source  of  alimony.  That  relation  between  the 
parties  in  this  case,  so  far  as  the  question  of  support  is  eoncerne'l, 
has  been  ended  by  the  decree  of  divorce  from  IkkI  and  boanl. 
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Therefore  alimony  ie  not  cognizable  as  between  them.  "The  de- 
cree of  divorce  which  it  is  sought  to  vacate  and  aet  aside  is  prima 
facie  binding  upon  the  parties,  and  until,  upon  a  hearing,  it  a[^ 
pears  that  it  should  be  set  aside  for  fraud  or  want  of  jurisdic- 
tion, the  marriage  relation  which  is  essential  to  support  orders 
of  this  kind  does  not  appear  to  exist.  Alimony  is  a  right  which 
results  from  the  marriage  relatiim,  and  the  fact  of  marriage  be- 
tween the  parties  must  be  admitted  or  proved  before  there  can  be 
a  decree  for  it,  even  pendente  lite".  Wilson  v.  Wilson,  49 
Iowa  544. 

Temporary  alimony  has  been  allowed  to  Mar;  A.  Chapman 
after  the  entry  of  a  judicial  decree  which  separates  her  from  her 
husband  and  allows  her  no  maintenance  because  of  her  desertion. 
That  separation,  it  is  true,  has  not  wholly  dissolved  the  marriage 
relation.  In  one  sense,  the  relation  of  man  and  wife  still  ejdsta. 
Hartigan  v.  Hartigan,  65  W,  A'a.  471 ;  Cariens  v.  Ctaiens,  supra. 
But  ^e  ordinary  duties  and  respoosibilities  of  the  marital  rela- 
tion have  been  materially  changed.  The  terms  and  eSect  of  a 
decree  of  divorce  from  bed  and  board  has  taken  the  plactf  of  the 
common  law  duties  and  responsibUities  as  between  man  and 
wife.  The  duty  of  the  husband  to  support  the  wife  is  supplanted 
by  the  decree  of  judicial  separation.  After  the  making  of  that 
decree  he  has  no  obligation  to  maintain  her  except  as  adjudged 
by  the  decree.  "A  limited  divorce,  although  it  does  not  dissolve 
the  marriage,  substitutes  for  the  common  law  obligations  aris- 
ing from  the  marriage  the  terms  of  the  judgment,  which  is  there- 
after the  measure  of  the  righte  and  duties  of  the  parties."  14 
Cjc,  739.  "When  a  judicial  decree  of  separation  from  bed  and 
board  has  once  been  pronounced,  the  common  law  obligation  to 
support  the  wife,  if  not  entirely  abrogated,  is  greatly  modified. 
Alimony  then  becomes  the  regular  measure  of  the  husband's  obli- 
gationa".  Pfoph  v.  Callen.  153  N.  Y.  639  (44  L.  R.  A.  420).  But 
a  provision  for  alimony  is  wholly  absent  from  the  decree  by 
which  these  parties  are  separated.  That  decree  thereby  says 
that  the  husband  owes  no  further  duty  of  support  to  the  wife. 
In  real  effect,  it  says  that  the  marriage  relatiouin  this  particular 
is  dissolved.  Tlie  judicial  separation  of  the  parties  has  put  no 
duty  of  support  upon  the  husband.  He  is  no  more  a  husband  in 
this  particular.  By  the  force  and  effect  of  the  decree  the  mar- 
riage is  fully  dissolved  bo  far  as  the  duty  of  support  is  concerned. 
86  w.  v«. 
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In  this  particular  the  marital  relaiioo  L)  at  an  end.  Only  a  rec- 
onciliation can  change  that  status.  Plainly,  where  there  ia  no 
relation  that  legally  impoees  the  duty  of  the  wife's  maintenance 
oa  the  husband,  the  law  gives  no  power  to  make  him  maintain 
the  wife. 

We  do  not  decide  that  a  wife  may  not  upon  a  bill  for  main- 
tenance al<me,  where  the  marriage  is  fully  existing,  be  granted 
it  independently  of  a  divorce  suit.  Slewart  y.  Stewart,  27  W. 
Va.  167;  Almond  v.  Almond,  4  Band.  662;  Purcell  v.  Purcelt, 
4  H.  &  M.  507.  Whether  the  fltatutes  providing  for  divorces 
from  bed  and  board,  enacted  aubsequently  to  the  recognition  in 
Virginia  of  an  equitable  jurisdiction  of  that  character,  may  uot 
now  exclude  sach  jurisdiction  once  recognized,  is  a  question  yet 
to  be  determined,  Tucker's  Com.,  Book  1,  p.  101.  The  question 
does  not  arise  here.  We  have  before  us  simply  a  case  as  to  which 
jurisdiction  to  award  alimony  pending  the  suit  is  not  warranted 
by  any  law,  and  which  admittedly  involvea  parties,  in  its  pres- 
ent stage,  as  to  which  alimony  cannot  be  cognizable.  The  char- 
acter  of  the  parties  to  that  suit,  described  by  its  very  purpose  as 
being  those  between  which  there  is  no  duty  of  maintenance, 
brands  it  as  one  outside  of  the  statutory  rec<^nition  of  alimony 
pendente  lite. 

The  writ  of  prohibition  as  prayed  for  will  be  awarded. 

^¥rit  Awarded. 


CHARLESTON. 

WioQiN  V.  Dillon. 

Submitted  September  8,  1908.     Decided  November  23,  1909. 

Appeal  Ain>  Bbbob — OrotinAi. 

A  verdict  clearly  supported  by  law  and  the  evidence  shonld 
not  be  disturbed  because  an  erroneous  Instruction  was  before 
tbe  Jury.     (p.  313). 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  H.  D.  Wiggin  against  George  W.  Dillon.  From 
an  order  setting  aside  the  verdict  and  granting  a  new  trial,  plain- 
tiff brings  error. 

Reversed  and  Judgment  Rendered. 
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F3e  A  Pile,  for  plaintiff  in  error. 
McOinnis  S  Batcher,  for  defendant  in  error. 

H0BIK8ON,  Judge: 

Upon  the  trial  of  the  right  of  ownership  to  Imnber  which  had 
been  levied  upon,  between  a  claimant  of  the  property,  Wiggin^ 
and  the  execution  creditor,  Dillon,  the  jury  found  for  tbe  clainr 
ant  The  verdict  was  set  aside  and  a  new  trial  awarded.  This 
writ  of  error  is  prosecuted  to  the  acticm  of  the  court  in  disturb- 
ing the  Terdict, 

The  reason  assigned  by  the  court  for  its  action  in  setting  aside 
the  verdict  is  that  the  one  instruction  that  it  gave  to  the  jury  on 
behalf  of  Wiggin  was  improper.  The  instruction  told  the  jury 
to  find  for  Wig^n  if  they  believed  from  the  evidence  that  McMil- 
lan consented  for  Wiggin's  agent  to  mark  up  the  lumber  as  sold 
to  Wiggin,  It  presented  a  matter  wholly  immaterial  to  the  is- 
sue. Beardless  of  it,  the  verdict  was  right  And  the  verdict 
should  not  have  been  disturbed.  The  case  turns  solely  on  tbe 
question  whether  or  not  title  to  the  lumber  passed  to  Wiggin 
from  the  execution  debtor,  McMillan,  before  the  levy.  Tbe  writ- 
ten contract  relating  to  the  manufacture  of  the  lumber  by  Mc- 
Millan for  Wiggin  and  to  the  purchase  of  that  lumber  from  the 
former  by  tbe  latter  was  in  evidence.  A  plain  interpretation  of 
ttiat  contract,  particularly  as  guided  by  the  contemporaneous  acts 
of  the  parties,  is  that  title  vested  in  Wiggin  when  the  lumber  was 
manufactured  and  placed  on  the  mill  yard  at  his  disposal.  !^4 
Amer.  &  Eng.  Enc.  of  Law,  1063,  1068.  Tbe  court  should  have 
told  the  jury  what  this  contract  meant — that  it  gave  to  Wiggin 
title  to  the  lumber  upon  which  the  execution  was  levied.  It 
should  have  directed  the  jury  to  do  just  what  they  did — to  find 
for  Wiggin.  Yet  the  case  was  tried  upon  the  theory  that  a  show- 
ing of  actual  delivery  of  the  lumber  was  necessary.  The  ques- 
tion was  one  of  title.  "Actual  delivery  to  the  vendee  is  not  al- 
ways necessary  to  the  passing  of  title,"  Acme  Food  Co.  t. 
Older,  64  W.  Va.  263.  Here  the  contract  put  in  Wiggin  title 
to  the  lumber  manufactured  under  it,  and  the  actual  delivery  of 
the  same  was  not  an  essential  issue.  Since  no  verdict  other  than 
that  rendered  could  have  been  properly  returned,  Dillon  was  not 
«e  W.  Ta. 
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prejudiced  by  the  inBtruction  because  of  which  the  verdict  was 
disturbed. 

We  are  of  opiniDn  to  reverse  the  order  settiug  aside  the  ver- 
dict and  awardiDg  a  new  trial,  and  to  enter  judgment.  It  will 
therefore  he  considered  that  Wiggin  retain  poesession  of  the  lum- 
ber; that  the  levy  thereon  be  discharged;  that  Wiggin 
and  bis  sureties  on  the  bond  given  pursuant  to  Code,  chapter  50, 
section  151,  he  discharged  from  liability  thereon;  and  that  Wig- 
gin  recover  from  Dillon  his  coats  before  the  justice,  in  the  cir- 
cuit court,  and  in  this  Court  expended. 

Reversed,  and  Judgment  Rendered. 


CHARLESTON. 

Tbel  v.  Coal  &  Cose  Railttat  Co. 
Submitted  March  30,  1909.    Decided  November  23,  1909. 

Cabuers — Infurief  to  Patsenaert — Attault  by  Servant. 

Tot  wDtuI  Injury,  inOlcted  upon  a  paaeenger  of  a  common 
carrier  b;  a  servant  of  tbe  latter,  under  provocation,  by  the 
exercise  of  force  or  violence,  not  Justlfled   under  tbe  princi- 
ples of  tbe  law  of  self-defense,  tbe  carrier  Is  liable,     (p.  316). 
Samb— Jn^He*  to  TatiengeTi — Questf^n*  for  Jury. 

Whetber  tbe  clrcamstances  warrant  the  force  and  riolence 
used  In  sucb  case,  on  tbe  ground  of  real  or  apparent  danger  of 
death  or  great  bodily  harm.  Is  a  question  for  the  ultimate  de- 
termination of  tbe  Jury,  viewing  the  situation  from  the  stand- 
point of  the  servant  at  the  time,  though  ha  must  decide  it  In 
tbe  first  Instance  at  tbe  peril  of  himself  and  his  master.  ( p.  317 ) . 
Sa«b— in/urim  to  Paatengert — Inatructiotu. 

In  an  action  for  damages  for  an  Injury,  so  Inflicted,  an  In- 
struction, requested  by  the  carrier,  telling  the  Jury  tbey  should 
find  for  the  defendant,  If  tbey  believed  be  exerted  no  more 
force  than  he  deemed  necesBftry,  under  the  clrcumetancea,  Is 
properly  refused,  (p.  318). 
Assault  and  Battvbt — Defense/ — Self  Defente. 

The   law   of  self-defense  does   not  vary   In  tbe  application 
thereof  to  felony,  misdemeanor  and  civil  cases,    (p.  319). 
Apfial  and  Eaaoa— H'ormleM  Error^Abitract  Inatructiona. 

It  is  not  reversible  error  to  give  an   Instruction,  correctly 
«a  W.  T«. 
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'  statins  l&w  applicable  to  the  evidence  adduced,  tbou^  It  la  abr 
stract  Id  form  and  contains  no  express  reference  to  the  evi- 
dence,    (p.  320). 

Error  to  Circuit  Court,  Kanawha  Coonty. 
Action  by  George  Teel  against  the  Coal  &  Coke  Railway  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  bringe  error. 

Affirmed. 

Price,  Smith,  Spilman  &  Clay,  for  plaintiff  in  error. 

ff.  W.  Wertz  and  C.  J.  Van  Fleet,  for  defendant  in  error. 

FOFFENBAKOSB,  SVDQS: 

Complaining  of  a  judgment  against  it  for  the  sum  of  $1,- 
000,00,  in  favor  of  George  Teel  rendered  by  the  circuit  court 
of  Kanawha  county,  the  Coal  &  Coke  Railway  Company  as- 
Bigns  errors,  in  respect  to  the  giving  and  refusing  of  instruc- 
tions, rejection  of  evidence  and  the  overruling  of  a  motion  for 
a  new  trial. 

The  legal  principles,  applicable  to  the  question  of  Uabilify, 
and  entering  lai^ly  into  the  rulings  of  the  court,  complained 
of,  have  been  thoroughly  considered  and  stated  in  Riekettg  y. 
Ckes.  &  0.  Ry.  Co.,  33  W.  Va.  433,  and  Qiilingham  v.  Ohio 
River  R.  R.  Co.,  35  W,  Va,  588,  and  need  not  be  re-examined 
or  restated  here 

The  cause  of  action,  stated  in  the  declaration,  is  personal  in- 
jury, inflicted  npon  the  plaintiff,  while  he  was  a  passenger  on 
the  defendant's  railroad,  at  the  hands  of  one  of  its  servants,  a 
brakeman;  It  being  alleged  that  thia  servant  committed  an  as- 
sault and  battery  upon  the  plaintiff,  maliciously  and  without 
any  cause  therefor,  striking  him  violently  and  crushing  and 
bruising  his  face  and  breaking  hia  nose. 

According  to  the  evidence,  adduced  by  the  plaintiff,  he  had 
given  no  cause  for  the  attack  made  upon  him.  The  brakeman 
had  had  an  altercation  with  another  passenger  and  was  striking 
him,  when  the  plaintiff  arose  from  a  seat  on  the  opposite  aide  of 
the  aisle  and  protested,  telling  the  brakeman  not  to  hit  the 
man  any  more  or  something  of  that  sort.  At  the  time  of  the 
uttering  of  these  words,  he  was  standing  rather  behind  the 
brakeman  and  had  not  evinced  any  disposition  to  strike  htm 
69  w.  v«. 
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or  interefere  otherwise  than  peaceably.  Such  is  the  teetimon; 
of  the  plaintiff  himsetf  and  three  other  tritneesee.  Tliis  ie  di- 
rectly contradicted  by  the  testimony  of  about  three  witnesees 
introduced  by  the  defendant.  They  Bay  the  plaintiff  arose  in 
a  manner,  indicatire  of  hostility,  and  either  struck  the  brake- 
man  or  laid  his  hand  on  his  shoulder  or  neck.  The  first  blow 
received  by  the  plaintiff  was  inflicted  on  the  nose  with  a  pair  of 
eteel  knuckles.    T^is,  bis  assailant  admitted  in  his  testimony. 

The  court  committed  no  error  in  respect  to  the  exclusion  of 
evidence.  It  refused  to  permit  the  witness  Sturgeon,  the  con- 
ductor of  the  train,  to  answer  several  questions  propounded  to 
him,  concerning  the  condition  of  the  man  with  whom  the  brake- 
man  had  his  first  controversy,  at  the  time  thereof  and  after- 
wards. Whether  the  evidence,  intended  to  be  elicited  by  these 
questions,  was  relevant  and  materia]  or  not,  there  was  no  in- 
dication to  the  court  as  to  what  the  witness  would  have  said  in 
response  to  the  questions.  Since  the  witness  had  already  stated 
that  both  of  the  parties  seemed  to  be  intoxicated  and  one  of 
the  questions  related  to  intoxication  on  the  part  of  the  man  first 
struck,  we  might  infer  intent  to  obtain  further  evidence  of 
that  kind,  but  we  are  utterly  unable  to  perceive  what  the  wit- 
ness would  have  said  in  response  to  the  unBuswered  questions 
Hence,  it  is  impossible  to  say  the  defendant  was  deprived  of 
anything  of  value  to  it  or  was  prejudiced.  Moreover,  this  wit- 
ness and  others  had  already  testified  that  both  seemed  to  be 
intoxicated;  the  defendant  had  the  benefit  of  the  main  fact, 
since  it  had  already  been  laid  before  the  jury ;  and  these  ques- 
tions related  to  the  condition  of  Mace,  the  man  first  struck,  not 
Teel,  and  were,  therefore,  rather  collateral  to  the  main  issue. 
Id  view  of  this,  we  think  the  court  did  not  abuse  its  discre- 
tionary power  in  stopping  the  examination  on  the  subject  at  thi-t 
point,  if  it  be  conceded  that  a  sufficient  basis  for  an  assignment 
of  error  was  laid.  "The  court  may  in  the  exercise  of  a  sound 
discretion,  interpose  to  put  an  end  to  an  unnecessarily  protracted 
esamination  of  a  witness,  though  such  discretion  should  be 
exercised  with  considerable  caution."  8  Ency.  PI.  &  Pr.  74, 
citing  abundant  authority. 

The  objection  to  instruction  No.  1,  given  for  the  plaintiff,  is 

alleged  inapplicability  to  the  facts  proven.     It  is  abstract  in 

66  w.  Va. 
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form  only,  not  in  Bubetance.  It  states  sound  lav,  applicable  to 
the  case,  but  makes  no  express  reference  to  the  evidence.  It  ia 
unskilfully  drawn,  but  mere  informality  of  an  ioBtmction  ia  not 
ground  for  reversal.  No  jury,  having  heard  this  inBtruction  read 
in  the  light  of  the  evidence  detailed  to  them,  could  have  been  mis- 
led by  it.  After  stating  the  authority  of  employes  to  maintain 
order  on  passenger  trains  and  .of  conductors  aa  conservators  of 
the  peace,  it  said  "on  the  other  hand  a  railroad  company  is 
liable  to  a  passenger  on  one  of  its  trains  for  a  wilful  and  unlaw- 
ful  Btriking  or  beating  of  a  passenger  by  brakeman  employed  in 
operating  such  train.  Such  an  assault  is  a  breach  of  the  duty 
of  protection  which  such  company  owea  to  its  passengers." 

No  fault  is  found  with  instruction  No.  2,  stating  tlie  measure 
of  damages  hypothetically,  except  the  use  of  the  words  "outrage 
and  indignity"  in  giving  the  elements  of  the  damages.  Thia 
is  a  captious  objection.  The  instruction  seems  to  have  been 
taken  from  one  given  in  Ricketts  v,  Ches.  &  0.  Ry.  Co.  con- 
taining these  words.  That  instruction  waa  held  bad  because  it 
told  the  jury  they  could  assess  examplary  damages,  interpreted 
by  the  conrt  as  meaning  punitive  damages,  but  no  fault  is  found 
with  that  part  of  it  which  contained  the  words  complained  of. 
On  the  contrary,  that  portion  of  it  was  approved.  This  instruc- 
tion relates  to  the  quantum  of  damages,  not  the  liability  of  the 
defendant.  Its  terms  precluded  the  jury  from  considering  it 
in  any  other  light.  Nor  can  it  be  said  to  assume  the  exiatence 
of  facts,  calculated  to  inflame  the  jury  and  bo  cause  the  imposi- 
tion of  excessive  damages.  At  the  time  of  the  giving  of  the 
instruction,  the  court  rightly  assumed  that  wilful,  malicious, 
unprovoked  beating  in  a  public  place,  if  found  by  the  jury, 
would  necessarily  include  the  elements  of  outrage  and  indignity. 

The  court  refused  to  give  three  instructions  requested  by  the 
defendant,  in  the  form  in  which  they  had  been  prepared,  but 
gave  them  after  having  modified  them.  The  modification  con- 
sisted of  the  insertion  of  the  words  "and  had  reasonable  gronnds 
to  believe,"  after  the  words  "as  he  believed,"  in  that  part  of  the 
instructions,  relating  to  the  force  which  the  servant  could  have 
used  to  protect  himself  and  preserve  order  on  the  train.  As 
prepared,  the  inBtructions  would  have  authorized  the  jury  to  find 
for  the  defendant  if,  in  their  opinion,  the  servant  had  used  such 


.yLiOo^le 


Nov.  1909.]  Teel  v.  Railway  Co.  319 

force  as  he  believed  was  necessary  imder  the  circumstances.  The 
modification  narrowed  the  proposition,  making  the  extent  of 
rightful  exercise  of  force  depend  upon  actual  and  apparent 
necessity,  not  the  brakenum's  opinion,  in  that  respect.  This  ac- 
tion of  the  court  is  questioned  on  the  authority  of  Jackson  v. 
Commonieealtk,  96  Va.  107  (30  S.  E.  452).  The  court,  in  that 
case,  did  approve  an  instruction,  telling  the  jury  the  defendant 
has  the  right  to  repel  an  assault  "by  all  the  force  he  deemed 
necessary,"  but  we  take  it  this  was  done  inadvertently,  since 
there  is  no  discuBsion  or  analysis  of  this  phase  of  the  instruc- 
tion. Likely,  its  correctness  was  not  argued  in  the  briefs  or 
seriously  questioned,  since  there  is  nothing  in  the  syllabus  per- 
taining to  it.  At  any  rate,  we  do  not  think  one  who  is  assaulted 
may  use  such  force,  in  repelling  the  attack,  as  he  deems  neces- 
sary, if  he  should  deem  it  necessary  to  use  more  force  than  a 
jury  would  say  is  reasonable  under  the  circumstances,  view- 
ing the  situation  from  the  standpoint  of  the  assailant.  Mont- 
gomery v.  Commonwealth,  98  Va.  840,  going  to  the  other 
extreme,  inaccurately  says  a  man  may  rightfully  use  as  much 
force  as  is  necessary  for  the  protection  of  his  personal  property, 
provided  he  does  not  endanger  human  life  or  do  great  bodily 
harm,  since  apparent,  as  well  as  actual,  necessity  Justifies  the 
exercise,  and  defines  the  limit,  of  force  in  repelling  an  attack. 
This  Court,  in  State  v.  Cain,  20  W.  Va.  679,  says  the  prisoner 
acts  at  his  peril  in  determiniag  the  necessity  of  taking  life,  and 
leaves  the  ultimate  determination  of  that  question  with  the 
jury,  saying  the  jury  must  pass  upon  his  action  in  the  premises. 
The  rules  of  self-defense  do  not  vary  in  their  application  to 
felony,  misdemeanor  and  civil  cases.  Railroad  Co.  v.  Jopee, 
142  U.  S.  18,  86. 

The  court  rejected  defendant's  instructions  Nos.  4  and  5, 
apparently  for  the  reason  that  they  omitted  the  clause  inserted 
in  instmctioDs  Nos.  3,  8  and  9,  by  way  of  modification.  For 
the  reasons  stated  in  the  discuBsioa  of  the  action  of  the  court 
in  respect  to  said  last  named  instructions,  we  think  the  court 
did  not  err  in  refusing  Nos.  4  and  5.  Instruction  No.  7  was 
also  refused.  This  told  the  jury  the  defendant  company  was 
not  liable  if  they  should  find  that  the  brakeman  struck  tho 
plaintiff  because  he  interfered  with  the  former  in  his  attack 
e<i  w.  v«. 
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npoD  the  firet  man  with  whom  he  had  his  altercation,  the  plain- 
tiff having  no  interest  in  aaid  encounter,  and  not  being  under  any 
obligation  to  protect  the  other  party.  We  know  of  no  prin- 
ciple, juBtifying  the  giving  of  this  instniction  and  none  is 
stated  in  the  brief.  Surely,  a  man  is  not  jnetified  in  striking 
another  with  a  deadly  weapon,  nor  indeed  at  all,  merely  becaose 
he  meddles  In  a  controversy  or  encounter  between  other  persons, 
to  the  extent  of  approaching  and  asking  the  prevailing  party 
to  desist.  If  it  were  so,  the  hazard,  incident  to  peace-making, 
and  peaceable  intervention  from  humane  ctmsi derations,  would 
be  BO  great,  and  the  oonsequences  so  irremediable,  as  to  make 
it  extremely  unpopular  and  deter  moat  men  from  undertaking 
it.  The  evidence  afforded  ample  ground  for  the  conclusion  that 
the  assault  was  wholly  without  provocation,  and  the  instruction 
omitA  the  element  of  legal  provocation. 

Whether  these  instructions  were  fully  justified  as  given  we 
are  not  called  upon  to  say,  since  they  are  not  questioned  in  the 
brief  filed  by  the  defendant  in  error.  Hence,  they  are  not  to 
be  confiidered  as  approved  and  made  precedents  for  future 
cascB.  They  may  be  more  favorable  to  the  defendant  than  the 
facts,  as  indicated  by  the  defendant's  evidence,  warrant,  since 
there  Ib  no  pretense  of  the  imminence  of  a  deadly  or  malicious 
asault  upon  the  defendant's  servant  at  the  time  of  his  resort 
to  the  use  of  a  deadly  weapon.  He  juetifieB  his  use  of  it  as  a 
precaution  against  the  possibility ^of  his  being  whipped  in  the 
fight. 

If  the  evidence  adduced  by  the  defendant  would  justify  a 
verdict  for  it,  a  question  we  are  not  called  i^mn  to  decide,  the 
state  of  the  evidence  is  such  that  the  verdict  could  not  prop- 
erly be  set  aside.  In  respect  to  the  matters,  deemed  material  in 
the  trial,  tlie  evidence  conflicted  directly  and  positively,  the 
witnesses  dividing  into  two  classes,  each  of  which  stated  the  oc- 
currence in  a  different  way.  This  makes  the  case,  in  respect 
to  these  matters,  turn  all  together  upon  the  credibility  of  the 
witnesses,  a  fact  exclusively  within  the  province  of  the  ]urj-. 

For  the  reasons  stated,  the  judgment  will  be  affirmed  witli 
costs  and  damages  according  to  law. 

Affirmtd. 
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CHARLESTON. 

Saleu  Terminal  Traction  Co.  v.  McGbaw. 

Submitted  March  16,  1909.    Decided  November  23,  1909. 

1.     Judgment — Confomily   to  Pleadings — IntereH. 

Under  section  14,  chapter  131,  Code,  in  an  action  of  at- 
sumpait  Ml  contract  tbe  Jury  cannot,  lor  damaset,  allow  an 
amount  beyond  the  amount  of  damages  laid  in  the  declaration; 
but  It  may  add  to  that  sum  Intereat,  thou^  the  aggregate  ex- 
ceed the  amount  In  tbe  declaration.  And  Where  tbe  excess  of 
tbe  verdict  over  the  amount  laid  In  tbe  declaration  can  be  law- 
fully attributed  to  Interest,  the  verdict  la  good.    (p.  322). 

Error  to  Circuit  Court,  Harrison  Count}-, 
Action  by  the  Salem  Terminal  Traction   Company  against 
John  T.  McGraw.    Judgment  for  plaintiff,  and  defendant  brings 

error. 


Affirmed. 


Mehin  G.  Sperry,  for  plaintiff  in  e: 
J.  E.  Law,  for  defendant  in  error. 


Brannon,  Jddge  : 


The  declaration  states  that  on  the  27th  day  of  May,  1903, 
John  T.  McGraw  made  a  aubaeriptiou  of  one  thousand  dollars 
to  the  capital  stock  of  the  Salem  Terminal  Traction  Company, 
a  corporation.  He  paid  one  hundred  dollars  on  his  subscrip- 
tion. On  the  13th  day  of  August,  1903,  the  board  of  directors 
of  said  corporation  passed  an  order  that  all  stock  subscriptions 
were  due  and  requiring  their  payment  in  full.  Of  this  Mc- 
Graw was  notified.  He  not  paying,  the  corporation  brought  an 
action  of  assumpsit  against  him  in  the  circuit  court  of  Harrison 
county.  McGraw  ajipeared  and  pleaded  the  general  issue.  On 
the  25th  day  of  September,  1907,  the  ease  was  tried  by  a  jury, 
McGraw  not  appearing,  and  the  jury  found  a  verdict  against 
McGraw  for  twelve  hundred  and  thirty-eight  dollars  and  fifty 
cents,  and  the  court  rendered  judgment  for  that  sum  witii  in- 
terest from  the  verdict. 

66  w.  Va. 
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In  hiB  writ  of  ernv  McQraw  assigos  it  as  error  that  the  ver- 
dict and  judgment  exceed  tlie  amount  laid  as  damages  in  the 
ad  damnian  clause  of  the  declaration,  that  amount  being  one 
thousand  dollars.  It  is  veiy  clear  that  the  statement  in 
Hogg's  Pleading  and  Forms,  section  100,  Ib  sound  law: 
"A  plaintiff  should  allege  a  sum  in  damages  sufBcient 
to  cover  his  claim,  as  he  can  under  no  circumstancefl 
recover  a  sum  in  excess  of  that  alleged."  Citing  Enoch 
V.  M.  rf  P.  Co.  23  W.  Va,  314.  By  reason*  of  this  law 
before  the  enactment  of  section  14,  chapter  131  of  the  Code, 
juries  always  found  the  amount  of  damages  and  iuted  the  data 
from  which  interest  should  run,  thus  keeping  damages  and  in- 
terest separate.  It  was  a  rule  that  the  damages  could  not  ex- 
ceed the  sum  claimed  in  the  declaration.  But  that  statute 
changes  the  character  of  the  verdict.  "The  jury  in  any  action 
founded  on  contract,  may  allow  interest  on  the  principal  due,  or 
any  part  thereof,  and  in  all  cases  they  shall  find  the  aggregate  of 
principal  and  interest  due  at  the  time  of  the  trial,  after  al- 
lowing all  credits,  payments  and  set-offs,  and  judgment  shall 
be  entered  for  such  aggregate  with  interest  from  the  date  of  the 
TCrdict."  Code,  chapter  131,  section  14.  That  section  not 
only  allows,  but  commands,  the  jury-  to  aggregate  in  its  verdict 
damages  and  interest.  The  Legislature  intended  that  when  a 
man  was  compelled  to  sue  he  should  have  the  principal  due  him 
with  interest  to  the  date  of  the  finding,  with  interest  on  the 
whole,  whereas  before  it  was  only  on  the  principal  from  the  date 
fixed  perhaps  prior  to  the  verdict.  That  statute  does  not  mean 
to  change  the  rule  of  the  common  law  that  you  can,  for  dam- 
ages, on  account  of  damages,  exceed  the  demand  of  tiie  declara- 
tion; but  it  does  allow  and  command  that  the  jury  shall  first  fix 
the  amount  of  damages  and  then  find  the  amount  of  interest, 
and  add  them  together,  and  then  the  statute  commands  the  court 
to  give  judgment  from  the  date  of  the  verdict  on  the  aggregate 
of  principal  and  interest.  If  the  record  should  disclose  that 
the  jury  found  damages  in  excess  of  the  declaration  it  would  be 
bad  under  that  statute  as  before;  but  if  the  demand  be  one  on 
contract,  so  as  to  warrant  the  allowance  of  interest,  and  it  might 
be  that  the  amount  found  by  the  jury  in  excess  of  the  declara- 
tion coutd  be  attributed  to  interest,  the  verdict  would  be  good, 
ea  w.  Va. 
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In  the  preaent  case  the  record  states  that  the  jury  tiied  the 
isene,  and  after  hearing  the  evidence  rendered  the  rerdict. 
What  that  evidence  was  we  know  not.  It  is  not  in  the  lecoid. 
We  see,  however,  from  the  declaration  that  it  may  have  been 
proven,  and  snrelj  was,  that  McGraw  was  chargeable  with  nine 
hundred  dollare,  the  unpaid  balance  of  his  subscription,  with 
interest  at  the  rate  of  ten  per  centum  per  annum  from  the  13th 
day  of  August,  1903,  when  the  directors  declared  eubscriptJonB 
due  and  demanded  payment.  The  law  gave  such  interest  on 
such  subscription.  Code,  chapter  53,  section  30.  Tbua  we  see 
that  it  was  entirely  within  the  province  of  the  jury  to  allow 
such  interest,  and  that  it  would  make  up  the  sum  found  by  the 
jury.  And  we  know  by  mathematics,  by  calculation  of  such 
interest,  that  it  would  cover  the  excess  of  the  verdict  beyond  one 
thousand  dollars.  Facta  stated  in  the  declaration  wpuld  call 
for  more  than  that  verdict.  In  Georgia  Borne  Ing.  Co,  v.  Good, 
95  Ta.  751,  the  jury  found  for  the  principal  a  certain  sum  with 
interest  from  a  certain  date,  making  the  aggregate  exceed  the 
amount  of  damages  laid  in  the  declaration.  That. is  not  exactly 
our  case,  but  the  court  laid  down  the  principle,  which  we  now 
lay  down,  ^aai  greater  damages  cannot  be  recovered  than  are 
declared  for,  '^ut  the  restriction  is  confined  to  the  amount  of 
damages — the  principle  of  the  recovery,  and  does  not  affect  the 
interest  thereon  that  may  be  allowed  by  the  jury."  The  dam- 
ages  are  one  thing,  the  tjUerett  another.  Interest  is  not  the 
debt;  but  on  all  contracts  interest  is  allowable  on  the  principal. 
It  is  the  legal  incident  of  the  debt,  not  the  debt;  as  is  said  in 
Hatcher  v.  Lewis,  i  Bandolph  137,  interest  follows  the  prin- 
cipal as  the  shadow  follows  the  substance.  Thus,  it  is  the  in- 
cident or  shadow  of  the  demand,  not  the  demand.  In  this  case 
the  interest  is  not  a  part  of  that  one  thousand  dollars  demanded 
in  the  declaration.  See  7  Encyclopedic  Digest  Va.  &  W.  Va. 
Seporta,  822,  823. 

After  the  judgment  had  been  rendered  McGraw  filed  his  affi- 
davit to  the  effect  that  he  had  an  understanding  with  J.  E.  Law, 
the  attorney  for  the  plaintiff  in  the  suit,  who  was  also  vice  presi- 
dent, and  with  Homer  B.  McKinley,  the  treasurer,  that  the  ac- 
tion should  stand  continued  until  the  directors  had  made  a  set- 
tlement of  the  affairs  of  the  company  and  ascertained  its  in- 
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debtedness.  Upon  thia  affidavit  McGraw  asked  the  court  to  set 
aside  verdict  and  judgmcDt  and  grant  him  a  new  trial.  Law 
and  McKJnley  filed  affidavits  denying  the  facta  stated  by  Mc- 
Graw as  ground  for  a  new  trial.  The  court  refused  a  new  trial. 
Upon  these  affidavits  we  cannot  say  the  court  erred. 

Under  these  circumstances  nothing  remains  for  us  to  do  but 
to  affirm  the  judgment. 

Affirmed. 


CHARLESTON. 

Haihston  v.  United  States  Coal  &  Coke  Comfast. 
Submitted  March  9,  1909.     Decided  November  23,  1909. 

1.  Masteb  and  8ER\AST—In}urv  to  Bervant — Defective  ApplUutcet 

— Evidence  of  Repairs. 

In  an  actton  for  Injury  to  a  aervaat  from  detective  appli- 
ances evidence  of  the  maltlns  of  repairs  or  alterations  Im- 
mediately after  the  oceurrance  of  the  Injury  Is  not  admlaelble. 
(P-  326). 

2.  Neoliqesce — Infurieg     to     Infant — Contributory     Segligence — 

Pre«amp(ton*. 

An  Infant  over  the  age  of  fourteen  rears  Is  presumed  to  have 
Bufflclent  discretion  and  understanding  to  be  sensible  of  danger 
and  to  have  power  to  avoid  U.     (p.  326). 

3.  Same — Incompetency  of  Infant — Burden  of  Proof. 

As  a  general  rule,  after  a.  boy  has  reached  fourteen  years 
of  age,  courts  do  not  permit  juries  to  presume  bim  Incompe- 
tent tor  the  duties  of  a  particular  employment  because  of  min- 
ority alone,  and  Ihe  burden  of  proof  Is  upon  the  party  alleging 
Incompetency  to  show  It.     (p.  32G). 

Error  to  Circuit  Court,  McDowell  County. 

Action  l>y  Moecs  Ilairston  a^inst  the  United  States  Coal  & 
Coke  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Beversed. 

Anderson,  SIrollier  <£■  Iltighes,  for  plaintiff  in  error, 

Arlhur  0.  Froe  and  John  U.  Virlghi,  for  defendant  in  error. 
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BttAXNOJJ,  Jddoe  : 

MoBes  HBireton  recovered  verdict  and  judgmeot  agftinst  the 
TTnited  States  Coal  &  Coke  Company  in  an  action  in  the  circuit 
court  of  McDowell  county  for  a  pereonal  injury  suffered  by  him 
from  an  accident  while  in  the  service  of  that  company.  His  leg 
was  broken  while  he  was  on  a  lairy,  a  kind  of  car  used  to  haul 
coal  from  a  coal  mine  tipple  to  coke  ovens,  and  from  which  larry 
ovens  are  charged  with  coal.  While  on  the  larry  it  collided  with 
another  larry  and  broke  Hairston's  leg.  He  was  nearly  sixteen 
years  of  age — lacking  three  months.  Hairston  complains  of  de< 
fective  brakes  on  tlie  larry.  On  the  trial  Hairston  gave  evi- 
dence that  the  brakes  were  repaired  the  same  afternoon  of  the 
accident,  and  the  defense  asked  the  court  to  take  that  evidence 
from  the  jur)-,  and  the  court  lefused.  I  need  use  but  a  few 
words  aa  to  this  point  of  error.  The  case  of  Lay  v.  Coal  &  Coke 
Co..  64  W.  Va.  288,  makes  this  reversible  error. 

The  court  gave  an  instruction,  No.  5 : 

"It  is  actionable  negligence  for  an  employer  to  engage  and 
place  at  a  dangerous  employment  a  minor,  who,  although  in- 
atructed,  lacks  sufficient  age  and  capacity  to  comprehend  and 
avoid  the  dangers  of  the  employment  if  the  employer  has  or 
should  have  notice  of  the  minor's  age  and  lack  of  capacity..  The 
employer  of  a  minor  without  other  notice  is  charged  with  notice 
of  such  lack  of  capacity  as  is  usual  among  minora  of  the  same 
age,  80  far  as  the  minor's  age  is  or  should  be  known  to  the  em- 
ployer. 

"The  burden  of  proving  that  a  mdnor  employed  had  greater 
than  the  usual  capacity  of  minors  of  the  same  age  rests  upon  the 
employer,  and  the  burden  of  proving  that  the  minor  had  less 
than  such  usual  capacity,  rests  upon  the  minor,  or  tlie  one  seek- 
ing to  recover  damages  on  account  of  hia  death  or  injury." 

The  first  objection  is  that  it  asserts  in  a  case  where  there  ia 
no  dispute  that  the  plaintiff  was  nearly  sixteen  years  of  age  the 
legal  proposition  that  it  is  negligence  for  an  employer  to  engage 
in  a  dangerous  employment  a  minor.  This  is  not  so.  That  is  not 
a  sound  legal  proposition.  Surely  this  proposition  would  damage 
the  plaintiff.  And  as  applied  to  this  case  that  instruction  is  er- 
roneous under  the  case  of  }Yillnnsoii  v.  Kanawha  Coat  £  Coke 
Co ,  64  W.  Va.  93  and  Eu-ing  v.  LmaTk  Co.,  C5  W.  Va.  726.  It 
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B&ys  that  an  infant,  over  fourteen  years  of  age,  is  presnmed  to 
have  sufficient  discretion  and  understanding  to  be  sensible  of 
danger  and  to  have  the  power  to  avoid  it.  That  courts  do  not 
permit  juries  to  presume  him  incompetent  for  the  duties  of  a  par- 
ticolar  employment  because  of  minority  alone,  and  the  burden  of 
proof  IB  upon  the  infant  to  show  inability  This  instruction  ig- 
nores the  presumption  of  capacity  and  asserts  the  presumption  of 
incapacity.  The  very  reverse  of  principles  stated  in  that  case. 
Furthermore,  it  places  the  burden  on  the  defendant  to  prove  ca- 
pacity, whereas  the  case  cited  says  that  capacity  is  presumed,  and 
the  burden  rests,  not  on  the  employer  to  show  capacity,  but  on 
the  infant  to  show  t)ie  opposite.  The  instruction  is  wrong  and 
misleading  as  applied  to  this  case. 

The  court  gave  an  instruction.  No.  6 : 

"In  determining  whether  a  boy  sixteen  years  of  age  was  guilty 
of  contributory  negligence,  the  jury  have  the  right  to  take  into 
consideration  his  age,  capacity  and  experience,  and  although  be 
may  have  been  guilty  of  an  act  which  in  an  adult  would  have 
amounted  to  an  assumption  of  the  risk  of  injury,  and  a  waiver 
of  the  duty  the  master  owns  htm,  yet  he  can  not  be  held  to  have 
assumed  any  such  risk  or  waived  any  such  duty  which  one  of 
has  ^e,  discretion  and  experience  could  not  fully  comprehend 
and  appreciate. 

"A  minor  has  the  right  to  rely  upon  the  superior  skill  and 
knowledge  of  the  foreman  (or  boss)  having  authori^  over  him, 
and  if  in  obedience  to  such  foreman's  directions,  he  runs  info 
known  dangers  against  which  it  is  the  duty  of  the  foreman  to 
warn  him,  but  which  duty  such  foreman  fails  to  perform,  he 
cannot  be  held  to  be  guilty  of  contributory  negligence,  or  to  have 
assumed  the  risk  of  such  dangers." 

This  instruction  speaks  of  unknown  dangers.  What  were 
they  as  applied  to  this  case  ?  No  evidence  shows  unknown  dan- 
gers. The  instruction  in  that  respect  is  improper  in  the  case. 
Furthermore,  this  instruction  lays  down  the  principle  that  the 
infant  may  follow  the  foreman's  directions  even  if  to  do  so 
makes  him  encounter  danger  obvious  and  avoidable.  It  eaye 
he  can  follow  the  directions  of  his  boss  into  open  hazard  and 
danger,  without  answering  for  contributory  negligence,  simply 
because  he  is  a  minor  under  twenty-one  years. 
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For  these  errors  we  reverse  the  judgment,  eet  aside  the  verdict 
and  TemRod  the  case  for  a  new  trial. 

Beversed. 


CHARLESTON. 

Babtlett  &  Stanclifp  v.  Botles. 
Snbmitifid  June  2,  1909.     Decided  November  23,  1909. 

Appeal    aud    Saaa»— Exception*    to    CommUtUtntr'a    Report— 

Bvffldetmii. 

Exceptions  to  a  commlBsioner's  report,  which  are  too  general 
and  do  not  point  out  the  speelllc  items  excepted  to,  or  refer 
the  court  to  the  evidence  relied  on  in  support  thereof,  will  not 
be  considered  on  wpeal  to  this  Court,    (p.  329). 
UiNEs  AND  HiKEBAU — Partnership — Managtment  fry  Uafority. 

The  members  of  a  mining  partnership  not  agreelns,  those 
having  the  majorltf  interest  have  the  riBfat  to  control  the  man- 
agement In  all  things  necessary  and  proper  for  its  operations, 
and  are  liable  in  an  accounting  onlr  for  culpable  negHgence,  or 
breach  of  duty,  or  wrongful  conduct,  or  diversion  of  the  property 
from  the  business  of  the  firm.  (p.  329). 
Appeal  and    Bbbob — Reviev?~-T/itm^ction    by    Court — Dediioni 

Reviewat>\e — RefutaJ  to  Appoint  Receiver. 

Though,  In  a  suit  to  diswrive,  settle  and  wind  up  the 
business  of  a  mining  partnership,  a  special  receiver  be  prayed 
for,  and  a  proper  case  be  presented  therefor,  yet  If  neither  party 
has  moved  the  court  to  appoint  a  receiver,  and  there  has  been  no 
decree  ^pointing  or  refusing  to  appoint,  no  error  is  presented 
reviewable  here  on  appeal;  and  no  appeal  lies  to  this  Court 
from  aa  order  or  decree  refusing  to  appoint  a  receiver,  (p.  330). 
Mines  AND  Min^ — Mining  Partnership — Diitolwtion — Set- 
tlement BetiMen  Partnert. 

Where,  In  a  suit  for  that  purpose,  a  dissolution,  accounting 
and  winding  up  of  a  mining  partnership  has  been  decreed,  It  is 
error  on  a  partial  settlement  for  the  court  to  give  a  peraonal 
decree  against  one  partner  in  favor  of  another  for  a  balance 
found  due  htm  on  such  partial  settlement  The  social  prop- 
erty should  be  flrat  reduced  to  money  and  applied  to  discharge 
partnership  liabilities.  Including  any  balance  found  due  on  final 
settlement  from  one  partner  to  another,  and  then  a  decree 
over  on  final  settlement  for  any  balance  that  may  remain, 
(p,  331). 
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&.     Same — Minino  Partnership — Advancement*  by  One  Partner  to 

Another. 

'Where  ona  member  of  a.  mining  partnership  has  advanced 
money  or  property  to  pay  the  share  of  another  In  the  operating 
ezi>enses,  he  Is  entitled  to  Interest  thereon,  as  against  the  delin- 
quent partner,  on  dissolution  and  final  settlement  and  winding 
up  of  the  partnership,     (p.  331). 

Appeal  from  Circuit  Court,  Pleasante  County. 
Bill  by  Bartlett  &  Stancliff,  a  partnerBhip,  against  Samuel 
Boyles.     Decree  for  complainants,  and  defendant  appeals. 

Reversed  in  part.    Affirmed  in  part. 

J.  C.  Noland,  for  appellant. 

Thos.  P.  Jacobs,  .-illen  0.  Swiger,  and  J.  H.  McCoy,  for  ap- 
pellees. 

SfiLLER,  Pbesidest: 

This  is  a  suit  by  Bartlett  and  Stancliff,  a  co-partnership, 
and  Bartlett  individually,  against  Boyles,  for  a  dissolution,  ac- 
counting and  winding  up  of  a  mining  partnership.  Upon  bill, 
answer  and  report  of  the  commissioner,  to  whom  the  cause  was 
referred  to  take  and  state  an  account  between  the  partners,  and 
numerous  exceptions  thereto  by  Boyles,  ovemJed,  except  the 
sixth,  sustained,  and  in  accordance  with  said  ni»ort,  it  waa  ad- 
judged that  Boyles  should  pay  Bartlett,  assignee  of  Bartlett 
and  Stancliff,  $503.32,  with  interest  from  July  15,  1902,  until 
paid,  being  Boyles"  share  of  the  operating  expenses  from  March 
0, 1001,  to  July  15, 1902,  the  date  Bartlett  purchesed  the  interest 
of  StnnclifT;  and  th-;  further  sum  of  $753.85,  with  interest  fmm 
September  15, 1904,  until  paid,  being  Boyles'  share  of  the  operat- 
ing exjiensos  from  July  15, 1902  to  September  15, 1904;  and  that 
faid  mining  partnership,  in  whicti  Bartlett  owned  the  undivided 
seven  eighths,  and  the  said  Boyles  the  undivided  one  eighth,  be 
dissolved,  the  property  sold,  the  business  wound  up,  and  that 
there  be  a  proper  distribution  of  the  proceeds  of  the  sale  of  the 
property  among  the  partners.  And  the  decree  appointad  com- 
missioners to  make  the  sale  of  the  property  for  the  purposes 
aforesaid. 

The  bill,  tested  by  CUMers  v.  KeeJy,  47  W.  Ta.  70.  and 
Illnckmarr  v.  Williamson,  57  W.  Va.  249,  challenged  by  de- 
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murrer,  appears  to  be  well  founded  in  law,  and  to  be  BUpported 
by  the  evidence,  entitling  plaintiffs  to  a  dissolution  and  an  ac- 
counting upon  the  principles  of  thoee  cases. 

Twenty  two  exceptions  were  interpoeed  by  defendant  to  the 
comnuiesioner's  report.  Defendant's  exception  number  six, 
involving  also  the  ninth,  was  that  the  commissioner,  after  the 
testimony  had  been  completed,  without  notice  or  opportunity 
for  cross  examination,  permitted  Bartlett  to  file  an  ex  parte 
statement  of  his  account  for  operating  expenses  from  Septem- 
ber 15,  1904  to  April  15,  1905,  and  had  reported  thereon  a 
balance  due  from  Boyles  to  Bartlett  of  $26S.pG.  Upon  sus- 
taining said  exception  the  court  by  said  decree  recommitted  the 
cause  to  the  commissioner  and  directed  him  to  stat^  and  set- 
tle the  accounts  between  the  partners  from  September  15,  1904 
to  the  date  of  making  up  his  report.  The  latter  action  of  the 
court  is  assigned  as  error. 

The  first,  second,  fourth,  fifth,  seventh  and  eighth  exceptions 
are  too  general  in  their  nature  and  fail  to  point  out  any  par- 
ticular item  or  items  in  the  account  as  erroneously  charged,  or 
to  direct  the  attention  of  the  court  to  any  evidence  in  support 
thereof.  It  is  a  sutTicient  response  to  these  exceptions  to  say 
that  this  Court  will  not  undertake  to  revise  tlie  report  of  a 
coniniissioner,  and  review  the  decree  of  the  lower  court  thereon 
upon  any  such  general  exceptions.  It  is  the  duty  of  counsel,  if 
they  rely  upon  exceptions,  to  make  them  specific,  and  to  call 
attention  to  the  specific  evidence  supporting  them,  otherwise 
they  will  not  be  noticed  here.  Poling  v.  Huffman,  48  W,  Va. 
639. 

Exceptions  ten  to  twenty  one,  inclusive,  relate  to  particular 
disbursements  by  and  particular  acts  of  Bartlett  in  the  manage- 
ment of  the  property.  They  present  the  questions  whether  such 
managing  partner,  owning  the  controlling  interest,  can  bind 
the  partnership  for  money  expended  for  (^ce  rent  and  book- 
keeping; to  change  before  drilling  the  location  of  a  well  pre- 
viously agreed  on  to  a  new  location;  can  abandon  a  well  pro- 
ducing gas,  when  in  his  judgment  the  production  is  inaiifficient 
to  justify  maintaining  the  same  and  there  is  no  ininucdiate 
market  therefor;  can  dispose  of  surplus  casing,  rigs,  Imilers  and 
other  personal  property,  not  needed  for  present  purposes,  to 
another  co-partnership  in  which  he  is  interested,  accounting  to 
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the  partnership  for  the  value  thereof,  and  without  tiiaeaftnr 
being  dLargeable  with  rent  for  sudi  property  as  the  property 
of  the  partnership;  and  the  right  of  such  managing  partn^ 
to  hind  the  partnership  fco'  mon^  expended  in  buying  a  rt^t 
of  way  for  water  lines  and  |Hpe  lines.  The  general  rule  ap- 
plicable alike  to  all  these  questions  is,  that,  the  tnemheis  of  a 
mining  partnership  not  agreeing,  those  having  the  majority  in- 
terest ctmtrol  its  management  in  all  tilings  neceeaaiy  and  proper 
for  its  operati(Hi,  rendering  themselves  perscMially  accoimtable, 
in  an  aecounting  between  the  partners,  for  any  culpable  n^li- 
gence  or  breacti  of  duty,  or  wrongful  conduct,  or  diversion  of  the 
property  from  the  firm's  business  to  other  business  in  whidi 
such  managing  partner  may  be  interested.  Ckild«ra  y.  Nesly, 
supra;  Thornton  on  Oil  and  Qas,  section  322;  Barringer  and 
Adams  on  Mines  and  Mining,  750;  23  Am.  &  Eng.  £ncy.  Iaw, 
229,  The  proper  management  of  such'  mining  partnership,  as 
of  any  other  btuinese,  necessarily  requires  the  exercise  of  dis- 
cretion and  judgment;  and,  within  the  limited  powers  of  such 
a  partnership,  exercising  good  faith,  and  having  due  regard  to 
the  relationship  of  trust  and  confidence  between  him  and  hig 
co-partners,  the  managing  partner  has  full  power  to  do  what- 
ever may  be  necessary  and  proper  in  carrying  on  the  business, 
and  control  of  the  work  for  the  benefit  of  all  concerned.  The 
commissioner  reported  in  favor  of  the  appellees  on  all  the  mat- 
ters covered  by  these  exceptions,  and  the  court  below,  as  shown, 
upon  a  careful  consideration  of  all  matters  covered  l^eroby, 
overruled  the  exceptions  and  confirmed  the  report.  We  have 
been  referred  to  no  evidence,  nor  to  any  principle  of  law 
justifying  interference  by  us  with  the  decree  below  respecting 
any  of  the  matters  covered  by  these  exceptions. 

Other  questions  are  presented:  nrst,  it  is  earnestly  insisted 
that  it  was  error  not  to  have  appointed  a  special  receiver  of  the 
partnership  property,  to  have  charge  and  management  thereof 
pending  the  litigation.  It  was  decided,  in  ChUders  v.  Neeiy, 
supra,  that  cause  being  shown  for  a  dissolution  of  the  partner- 
ship, and  the  members  are  discordant  and  ill  willed,  and  the 
partneiship  hopeless  of  prosperity,  and  dissolation  necessary,  a 
receiver  or  manager  should  be  appointed,  and  the  buainess  and 
assets  not  left  wholly  in  the  control  of  one  member  to  the  ex- 
clusion of  another.  But  It  was  certainly  not  intended  by  this 
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holding  tliat  the  court,  nnnioTed  by  either  of  the  parties,  should 
app(»nt  Bncfa  receiver.  True,  in  this  case  the  plaintifF  prayed 
ior  a  receiver,  and  the  defendant  in  his  answer  requested  it, 
if  the  court  should  determine  a  pr(^>er  case  was  presented  for 
disHolniion ;  but  neither  party  moved  the  conrt  to  appoint  a  re- 
ceiver, and  there  was  no  order  or  decree  thereon.  We  are  only 
empowered  oa  appeal  to  review  judgments  or  decrees  of  the 
lower  court.  If  there  has  been  no  judgment  or  decree,  we 
have  no  power  by  appeal  to  move  the  court  to  action.  This 
Conrt  will  not  consider  questions  not  yet  acted  on  by  the  cir- 
cuit oourt,  1  Ency.  Dig,  Va,  &  W.  Va.  Eep.  539,  and  cases 
cited.  The  statute,  section  4038,  Code  1906,  gives  no  appeal 
from  a  decree  or  order  refusing  to  appoint  a  receiver.  We  get 
our  authority  to  review  a  decree  appointing  a  receiver  fnxn 
the  seventh  clause  of  that  section,  giving  right  of  appeal  where, 
by  the  decree,  possession  or  title  of  property  ie  to  be  changed. 
What  was  decided  in  Childers  v.  Neely,  therefore,  was  not  that 
an  appeal  would  lie  fronn  an  order  or  decree  refusing  to  ap- 
point a  receiver,  but  what  principles  should  govern  in  adminis- 
tering a  mining  pertnership  iriien  dissolution  is  decreed.  In 
the  dissolution  and  winding  up  of  the  aifairs  of  an  ordinary 
co-partnership,  it  is  generally  within  the  sound  discretion  of 
the  court,  either  befn^  or  after  dissolution,  to  appoint  a  re- 
ceiver  of  the  partnership  property,  %  Sates  on  Partnership, 
sections  993-995;  Wood  v.  Food,  50  W.  Va.  570.  This  rule 
applies  also  in  the  appointmient  of  a  receiver  of  property  other 
than  partnerslup  property.  Rdbreeht  v.  Rohrecht,  46  W.  Va. 
738,  743.  And  also  in  the  case  of  mining  property,  or  mining 
partnership,  or  property  involved  in  a  joint  adventure.  Alder- 
B<«  on  BeceiveiB,  pages  113,  586;  Qallawa^  t.  Campbell,  142 
Ind.  324.  In  case  of  abuse  of  the  discretion  of  the  court  in 
refnsing  to  appoint  a  receiver,  the  remedy  w»uld  not  be  by 
appeal,  but,  as  suggested  in  Bobrecht  T.  Bobreckt,  supra,  743, 
npon  the  authority  of  a  Michigan  case,  there  may  be  another 
remedy,  but  it  is  not  by  appeal. 

Iliree  other  questions  are  presented  by  assignments  o£  error, 
more  or  less  involved  in  each  other,  namely:  First,  whether, 
dissolution  and  winding  up  of  the  affairs  of  the  co-partnership 
being  decreed,  it  was  proper,  upon  the  partial  settlement  before 
the  commissioner,  to  give  personal  decrees  against  defendant  for 
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balances  fonod  in  favor  of  the  appellees.  Second,  whether  it 
WB3  proper,  in  advance  of  a  complete  and  final  Bettlement  of  the 
accounts  of  the  co-partnership,  to  decree  a  sale  of  the  property. 
And,  third,  whether  in  the  then  status  of  the  case,  it  waa  proper 
to  have  recommited  the  cause  to  the  commissioner  to  state  and 
settle  the  account  down  to  the  date  of  his  report.  It  is  claimed 
by  appellant  that  the  court  below  erred  in  all  these  particulars. 
It  becomes  necessary,  therefore,  first  to  determine  by  wliat  mle* 
and  principles  the  court  should  be  governed  in  the  dissolntion 
and  winding  up  of  a  mining  partnership.  It  is  said  in  22  Am. 
&  Kng,  Ency.  Law,  239;  "In  the  absence  of  articles,  mining 
partnerphips  are  governed  by  the  law  of  ordinary  partnerships 
except  so  far  as  general  usage  or  the  practice  of  a  particular 
company  has  established  a  different  rule,  and  except  as  modi- 
fied by  the  absence  of  the  delectus  persotiarum".  And  at  page 
332 :  "The  same  equitable  rules  are  applied  to  the  winding 
up  of  mining  partnerships  as  obtain  in  cases  of  ordinary  part- 
nerships. Equity  has  jurisdiction  of  a  suit  to  dissolve  and  set- 
tle the  affairs  of  a  mining  partnership  and  to  sever  the  in- 
terests of  the  several  partners."  To  the  same  effect  is  Thorn- 
ton on  Oil  and  Gas,  349.  In  Mclntvsk  v.  Perkins,  13  Mont. 
143,  cited  in  a  note,  the  appointment  of  a  receiver  was  refused 
on  general  equitable  principles.  And  this  was  the  law  an- 
nounced and  applied  in  Childers  v.  Neely,  supra. 

Was  it  proper,  then,  within  the  rules  governing  ordinary 
partnerships,  for  the  court  below,  on  the  partial  settlement,  to 
have  given  personal  decrees  against  appellant  in  favor  of  the 
appellees  for  balances  found  against  him  on  such  partial  set- 
tlements? In  C/iiVdcrs  v.  Neelff,  supra,  it  was  decided  that: 
"Partners  have  a  lien  on  a  social  property  for  advances  or 
balance  due  them,  after  debts;  but  if  they  have  divided  the 
property  or  product  of  the  business,  giving  each  his  share  in 
severalty,  and  separating  it  from  the  balance,  no  such  lien 
exists  on  the  property  or  product  so  actually  divided.  Such  is 
the  case  with  'division  orders'  in  oil  mining,"  And  the  sixth 
point  of  the  syllabus  in  that  case  is:  "If  a  bill  is  filed  by  a 
memher  of  a  co-partnership  for  disiiolution  and  account,  and 
cause  is  shown  for  dissolution,  there  should  be  a  decree  of  dis- 
solution and  full  account,  not  one  allowing  the  partnership  to 
continue  its  business,  and  making  only  a  partial  account,  and 
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decreeing  on  its  basis  in  favor  of  one  against  another  member 
for  a  balance  on  such  ptutial  account,  leading  aaeets  nntouched 
by  the  account."  This  1a.w  would  seem  to  control  the  present 
question.  Such,  also,  is  the  law  respecting  general  partner- 
ehips.  In  Moore  v.  Wheeler,  10  W.  Va.  35,  a  suit  to  dissolve 
and  wind  up  a  general  partnership,  it  is  decided  to  be  error  to 
decree  in  favor  of  one  partner  against  another  for  money  on 
a  bill  to  settle  and  dissolve  a  partnership  without  fiiEt  applying 
properly  the  partnership  assets.  In  the  opinion  of  the  Court 
in  that  case,  at  page  46,  it  is  said :  "Without  attempting  to  lay 
down  any  general  rule  as  to  the  selling  of  the  joint  personal 
property  of  a  co-partnership,  it  seems  to  me,  ufader  the  circum- 
stances of  this  case,  as  shown  by  the  record,  the  court  below  erred 
in  giving  a  personal  decree  against  the  defendant  in  favor  of 
the  plaintitf  for  money,  as  was  done  in  this  case,  at  the  time 
it  was  (lone.  The  court  should  have  informed  itself,  by  some 
proper  mode,  before  making  such  a  decree,  as  to  whether  said 
debt  or  judgment  against  the  Chesapeake  &  Ohio  Itailroad  Com- 
pany was  available,  or  would  be  in  a  reasonable  time,  and  if  bo 
available,  to  have  caused  it  to  have  been  collected  by  a  receiver, 
and  the  proceeds,  so  far  a.i  necessary,  to  be  applied  to  what  is  or 
may  be  due  the  plaintiff  from  the  defendant,  if  anything,  on  the 
settlement  of  the  ])artnership  account.  And  also  the  court 
should  have  caused  a  receiver  to  have  sold  said  timber,  and  ap- 
plied the  proceeds  thereof  in  the  same  manner."'  In  2  Bates 
on  Partnership,  section  971,  it  is  said;  "Xo  personal  decree  ia 
to  he  rendered  against  individual  partners  until  the  assets  have 
been  converted  into  money,  that  is  to  say,  the  excess  of  receipt* 
by  a  partner  over  his  disbursements  is  not  to  bo  ordered  paid 
in  by  him  to  the  receiver  before  the  assets  have  been  e\liiiiisti'd, 
but  is  a  mere  item  to  be  debited  to  him  on  the  final  balance; 
nor  where  all  the  debts  have  been  paid,  except  what  is  owing 
from  one  partner  to  the  other,  should  this  be  ordered  paid  un- 
til the  assets  are  collected;  that  is,  the  creditor  partner  is  to  be 
paid  out  of  the  proceeds  of  assets  as  far  as  possible."  Accord- 
ing to  these  authorities,  therefore,  it  was  error  for  the  court, 
before  reducing  the  partnership  assets  and  applying  them  to  the 
discharge  of  the  plaintiffs  indebtedness,  to  have  given  decrees 
against  appellant.  Whether  a  managing  partner  would  have 
right  of  personal  action  against  his  co-partner  for  his  share  of 
60  w.  v«. 
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advancements  made  for  operating  the  partnership  pn^rtj, 
where  no  dissolution  or  winding  up  of  the  partnership  busineM 
is  so>ught  or  decreed,  we  need  not  decide  and  do  not  decide; 
but  we  do  decide  that,  where  dissolution  and  winding  up  of  the 
business  is  justified  and  decreed,  before  there  can  be  an;  dectee 
in  favor  of  the  managing  partner  against  a  co-partner,  the  part- 
nership property,  if  it  can  be  in  a  reasonable  time,  must  be 
first  reduced,  and  the  partner's  interest  therein  be  first  ai^lied 
in  payment  of  any  balance  due  from  him  on  settlement. 

The  above  law  seems  to  us  to  answer  also  the  sectmd  and 
third  questions,  and  to  justify  the  decree  of  the  court  below 
in  directing  a  'sale  of  tlie  property  and  recommittiog  the 
cause  to  the  commissioner  for  linal  settlement.  The  court 
might  have  awaited  reconAnitting  the  cause  to  the  commissioaer 
for  a  final  report  of  the  commissioner  to  make  the  report  and 
confirmation  of  the  sale  of  the  property  before  recommitting 
the  cause  to  the  commissioner  for  final  report,  and  final  ac 
counting,  after  application  of  the  assets  to  the  discharge  of  all 
partnership  liabilities,  including  the  liability  of  the  defendant 
to  the  appellees.  But,  as  the  final  report  of  the  conuniseiMier, 
may  be  controlled  by  the  court,  we  see  no  error  in  the  decree 
justifying  reversal  on  that  ground. 

The  only  other  points  made  against  the  report  and  decree  ia 
that  interest  was  decreed  against  appellant  up<m  the  balanoea 
found  against  him,  from  the  dates  with  reference  to  which  the 
balances  were  struck ;  and  that  if  interest  was  chargeable  befon 
final  settlement  of  the  partnership,  the  decrees  should  hare  beea 
for  the  aggre^tes  of  principal  and  interest  due  at  the  date  there- 
of, as  provided  by  section  3986,  Code  1906.  If  the  decrees 
against  appellant  had  been  proper,  though  not  strictly  in  coor 
forinity  with  said  section,  he  would  not  have  been  prejudiced 
thereby;  the  error,  if  any,  would  have  been  in  his  favor,  not 
justifying  reversal. 

But  what  is  the  law  respecting  int^est  on  the  disaolntioa 
and  settlement  of  a  partnership?  It  is  contended  by  a^^liant 
that  interest  can  be  decreed  only  on  tiie  balance  found  agai:^ 
him  on  fiual  settlement,  after  application  of  his  share  of  the 
social  assets  to  his  liabilities,  and  that  interest  can  not  be 
properly  included  in  such  settlement  on  advancements  made 
by  his  co-partners  for  his  share  of  the  operating  expenses.  'He 
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role  applicable  to  general  partnershipa  is  that  a  partner  U 
not  entitled  to  interest  on  capital  which  he  contributes  to  tbs 
firm,  although  his  oontribution  be  greatly  in  excess  of  that  M 
hia  co-partnere,  nnlees  they  have  agreed  that  he  may  have  in- 
terest. 30  Cjc.  698.  But  it  is  said  by  the  same  authority, 
oa  the  following  page,  that,  when  a  partner  makes  an  advance 
or  loan  to  his  firm  for  partnership  purpoaes,  it  seems  fair  that 
be  ehould  receive  interest  thereon.  In  Z  Bates  on  Partnenhip, 
section  7S6,  after  Jaying  down  in  previous  sections  the  general 
rules  respecting  interest,  says:  "It  has  been  not  infrequently 
said  that  t^ere  is  no  rule  as  to  charging  or  allowing  interest  in 
settling  partnerships,  but  that  each  case  nvust  stand  on  its 
own  circumstances."  In  section  785,  this  writer  says:  "Ad- 
vances or  loans  to  the  portnersbip  are  not  like  capital,  but  like 
borrowing  from  a  third  person,  and  interest  is  allowed  on  them." 

What  are  the  controlling  facts  in  th'is  case?  The  oil  pro- 
duced was  divided  in  the  pipe  lines;  each  partner  getting  hia 
share  of  the  oil,  and  disposing  of  it;  tliere  was  no  other  source 
of  revenue  out  of  which  the  operating  expenses  coald  be  paid, 
and  the  implied,  if  not  the  express,  agreement,  was  that  each 
should  contribute  and  pay  to  the  managing  partner  hie  sharo 
of  the  operating  expenses.  As  found  by  the  comndssioner,  and 
decreed  by  the  court,  the  appellant  had  not  done  this,  but  that 
the  managing  partners  had  paid  the  whole  expense.  Tiiia 
amounted  in  legal  effect  to  an  advancement  for  appellant,  for 
he  admits  by  his  answer  that  he  contributed  nothing  towards 
defraying  the  expenses  of  operati(Xi  sabaequent  to  March  9, 
1901.  Vfe  are  of  opinion,  therefore,  that  tlie  appellant  was 
justly  diargeable  with  interest  on  the  amoonts  advanced  for  his 
account. 

The  decree  below  must  be  reversed,  however,  so  far  as  it  gives 
personal  decrees  against  the  appellant  in  favor  of  the  appellees> 
In  all  other  respects  it  will  be  afiirmed,  with  costs  to  the  ap< 
pellant  iu  this  Court. 

Reversed  in  part.    Affirmed  in  part. 
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CHARLESTON. 

National  A'alley  Bask  of  Staunton  v.  Hocston  et  eU. 
Submitted  March  10,  1909.     Decided  Xoveraber  23,  1909. 

Assumpsit — Action  of— Pleading — Declaration. 

A  declarHtion  In  OMUmpsit  on  a  promiee   In.  writing  to  par 
monei-,  which  distinctly  alletres  fulflllment  of  the  only  condftlMi 
on  which  such  payment  was  made  to  depend,  Is  good  on  demnr- 
rer.     (p.  339>. 
Appeal  and   KjMm.~R«Hna8    on    Special   Plea — Reviev. 

Tliougb  an  exception  of  defendant  to  a  ruling  on  a  special 
plea  tendered  be  not  contained  In  any  order  entered  In  the 
court  below,  yet  It  It  t>e  shown  in  tbe  certificate  of  eridencs, 
or  in  any  other  part  of  the  record,  the  defendant  may  avail  him- 
self here  of  any  error  In  rejecting  such  plea,  (p.  339), 
Pleaoinc — Plea  of  Kon  EH  Factum — VerificaUon. 

A  q»ecia]  plea,  alleging  want  of  complete  delivery  of  the 
bond  sued  on,  and  that  the  condition  of  the  delivery  theretf 
had  never  been  complied  with,  and  concluding  with  an  "et  He 
non  eat  /acfum,"  Is  substantially  a  plea  of  non  ett  factitm, 
and  If  not  verlOed,  as  required  by  section  3S59,  Code  1906,  is 
properly  rejected,  (p.  343).  * 
Sami^— F'ailure  of  Consideration — Teriftcation. 

A  plea  which  Is  sutetantlally  a  plea  of  failure  of  considera- 
tion, or  fraud  in  the  procurement  of  the  contract  sued  on,  by 
Eectlon  3SS1,  Code   1906.   requires  verification,   without  which 
it  Is  properly  rejected,    (p^  343). 
Same — Special  Plea — Replication. 

A  general  replication  to  such  a  special  plea  Is  all  that  is 
required  to  put  In  Issue  all  the  material  matters  of  defense 
therein  pleaded,  and  a  special  reply  Is  not  required,  (p.  344). 
I^pEBTY — Evidence  of  Oienerahip. 

In  a  suit  involving  the  question  of  financial  responsibility 
of  some  of  the  defendants,  at  the  time  they  signed  the 
contract  sued  on,  the  property  books  of  the  county  are  proper 
evidence,  not  of  perfect  title  to  the  prc^terty,  but  as  tending  to 
show  claim  of  right  and  title  by  such  d^endauts  to  the  projt- 
erly  charged  to  them  for  taxation,  and  as  pertinent  to  the 
Issue,  (p.  34G). 
Appiial  Asn  Ebbor — Harmless  Error — Exclucion  of  BvUence. 

Error  In  sustaining  objections  to  questions  propounded  a  wit- 
ness will  not  be  available  here,  unless  the  record  afflmatively 
shows  that  the  complaining  party  has  been  prejudiced  thereby. 
ee  w.  vi. 
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8.  SuBStmpTiOHs — Construction — Mutuality. 

A  contract  under  aeal  to  pay  to  anotber,  u  committee,  a  cer- 
tain sum  of  mimey,  the  proceeds  wbereof  were  to  be  expended 
BO  far  as  might  be  neceeBarj  In  making  a  location  Burrey  for  a 
railroad,  and  In  paying  other  neceasaiy  expenses  attending  the 
same,  Is  not  void  for  want  of  mutalfty.     (p.  348). 

9.  Saub— Bindintr  Effect. 

Thon^  such  contract  be  treated  as  a  mere  BabscriptloD  to 
the  object  epecifled,  If  the  subscription  be  acceded  to,  on  the 
terms  on  which  It  Is  made,  and  labor  or  money  be  expended  on 
the  faith  thereof,  the  party  making  the  subscriptloa  is  bound 
thereby,     (p.  34S). 

10.  Appeal  and  Bbbok— Bill  of  Exceptiotu—CerUfication  by  Jitige 

— Impeachment. 

Indorsements  made  by  the  clerk  on  the  back  of  a  bill  of 
exceptions  or  certificate  of  evidence  will  not  be  eulDcfent  to 
Impeach  the  verity  of  the  certificate  of  the  Judge  to  such  bill 
of  exceptions,  or  the  vacation  order  of  the  Judge  certifying 
such  bill  of  exception  to  the  clerk,    (p.  S48). 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  the  National  VaJley  Bank  of  Staunton  againet  A. 
C.  Houston  and  others.  Judgment  for  plaintiff,  and  certain 
defendants  bring  error. 

Affirmed. 

John  W.  Arhuckle,  for  plaintiffs  in  error. 

Rowan  £  Meadows,  for  defendant  in  error. 

Miller,  Ph£6id£.\~t  : 

The  declaration  in  aesumpait  oontains  the  common  counts, 
and  two  special  count*.  The  inBtniraent  counted  upon  in  the 
special  counts  is  signed  and  sealed  by  A.  C.  Houston  and  fifty 
three  other  persons  and  firms,  defendants,  aB  followB :  "Twelve 
months  after  date,  with  interest  from  date,  we  promise  and 
bind  ourselves  to  pay  J.  I>.  I»gan,  President  of  Com,  of  Mon- 
roe Central  E,  E.  on  survey  of  Bights  of  Way,  five  thousand 
dollars,  value  received.  It  is  agreed  first,  that  this  oWigSr 
tion  is  of  no  force  until  fifty  or  more  responsible  persons  have 
signed  the  same.  2nd.  That  the  proceeds  of  this  note  are 
to  be  e^ipended  in  making  a  location  survey  as  far  as  nmy  be 
necessary,  and  paying  other  neceseaiy  expenses  attending  the 
66  w.  Va. 
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same,  for  the  Monroe  Central  Railroad.  3rd.  That  the  aign- 
ers  of  this  obligation  are  to  be  reimbmsed  bo  far  as  they  may 
pay  anr  amount  due  thereon  from  funds  which  tnJay  be  r&iaed 
by  the  County  of  U<»iroe  or  any  district  therein,  for  the  pur- 
poses aforesaid  by  taxation  or  otherwiae;  and  that  the  name  of 
the  obligee  and  blank  dates  shall  be  filled  as  soon  as  known. 
Witness  the  folloving  signatures  and  seals,  this  8th  day  of 
Oct.;  1904".  The  declaration  was  twice  amended,  and,  as 
amended,  the  first  of  the  special  counts  charges  in  general 
terms  that  defendants  made  their  said  writing  obl^atoij', 
sealed  with  their  seals,  and  dated  as  aforesaid,  whereby  tbey 
hound  themselves,  and  promised  to  pay  J.  D.  Logan,  President 
&c.,  fire  thousand  dollars  for  value  received,  twelve  months 
after  tlie  date  thereof,  with  interest  from  date;  that  after- 
wards, to-wit,  on  the day  of 190i,  fiw  value 

received,  the  same  being  wholly  unpaid,  the  said  Logan,  Presi- 
dent &c.,  assigned  and  transferred  the  sud  writing  obligatory 
to  plaintiff;  that  when  the  same  became  due  and  payable  ac- 
(^)rdiQg  to  the  tenor  and  effect  thereof,  it  was  not  paid,  and 
still  remains  unpaid,  by  reason  whereof  defendants  becajne  in- 
debted and  liable  to  plaintiff  in  the  said  sum  of  five  thousand 
dollars,  and,  being  so  indebted,  they,  in  consideration  thereirf, 
undertook  and  faithfully  pmnised  to  pay  the  sanK  to  jdaintiff 
on  request ;  and  that,  although  often  so  requested,  they  have 
not,  nor  hath  either  of  them>,  paid  plaintiff  the  said  sum  or 
any  part  thereof,  but  still  neglect  and  refuse  so  to  do,  to  the 
dauiage,  &c.  The  («cond  special  count  sets  out  said  writing 
obligatory  in  full,  and,  in  addition  to  the  averments  in  said 
first  count,  alleges  that  fifty  or  more  responsible  persons  signed 
said  writing  as  required  by  the  condition  thereof,  and  that  the 
prot-eods  thereof  wore  expended  in  making  a  location  surv^ 
as  was  neoessarj',  and  in  paying  other  necessary  expenses  at- 
tending the  same  for  the  said  Monroe  Central  Railroad,  as 
provided  thereby. 

The  plaintiffs  in  error,  C.  P.  Bradley  and  twenty  three  others, 
dennirred  to  the  declaration  as  finally  amended,  which  was  ovei^ 
ruled :  and  they  then  tendered  four  special  pleas  in  writing, 
to  the  filing  of  which  plaintiff  objected,  and,  the  objection 
being  sustained  and  the  pleas  rejected,  C.  W.  Bradley  and  W. 
P.   Biley,   two   of   said    plaintiffs   in   error,   each   tendered    a 
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special  ple&  aJIeging  fraud  in  the  procurement  nC  said  writing, 
which  pleas,  though  objected  to,  were  ordered  filed.  Upon  the 
trial  of  the  isauee  joined  on  the  plea  of  non-amumpeit,  and 
upon  said  Bpecial  pleas  filed,  the  i^aintiff  obtained  a  verdict 
and  jndgmmt  for  $11^4.00.  As  requested  b;  plaintiffs  in 
error  the  court  submitted  to  the  jury  the  following:  "Were 
there  50  or  more  of  the  persons  who  signed  "the  writing  dated 
October  8th,  1904,  and  on  which  thie  suit  was  brought  solvent 
and  responsible  for  the  amount  of  said  obligation  at  the  time 
it  was  executed,"  and  to  which  the  jury  responded:  "In  our 
o[unioD  there  were." 

Some  twelve  errors  are  assigned  in  the  petition  of  plaintiffs 
in  error;  not  all  of  them  are  relied  on  in  argument  here.  We 
will  consider  those  only  which  appear  to  ue  to  be  meritorious. 
First,  the  demurrer  to  the  declaration.  The  common  («unts 
are  concededly  good.  The  first  special  count  we  think  is  also 
good.  It  alleges  a  contract  under  seal  importing  a  considera- 
tion, and  containing  a  promise  to  pay  money,  a  breach  there- 
of, and  an  assignment  thereof  to  plaintiff,  for  a  valuable  con- 
sideration, etc.  Oyer  of  the  writing  obligatory  was  not  craved, 
and  it  was  not  thus  made  a  part  of  the  record  so  as  to  render 
this  count  bad  on  demurrer  for  failure  to  allege  fulfillment 
of  the  c<Hidition8  on  wiiich  the  promise  was  made  to  depend. 
The  second  special  count  in  which  the  entire  contract  is  plead- 
ed distinctly  alleges  fulfillment  of  tlie  only  conditions  on 
which  payment  was  made  to  depend.  This  is  all  that  is  re- 
quired. Kern  v.  ZtAghr,  13  W.  Va.  707,  3  Syl.  No  other 
defects  in  the  declaration  are  pointed  out  in  briefs  or  ar^- 
ment,  and,  perceiving  no  defects  therein,  we  must  hold  the 
declaration  good  on  demurrer. 

Xext,  did  the  court  err  in  rejecting  the  four  special  pleas 
tendered  by  some  of  the  plaintiffs  in  error?  The  order  re- 
jecting fhera  shows  they  were  simply  tendered;  there  was  no 
order  filing  them,  or  formally  making  them  part  of  the  record, 
and  the  order  making  the  tender  thereof  shows  no  exception 
to  the  acti<m  of  the  court  rejecting  them.  Plaintiffs  in  error 
rely  on  the  bill  of  exceptions  or  certificate  of  evidence,  which 
recites  not  only  the  tcndw  of  the  pleas  and  the  rejection 
thereof,  but  also  that  "defendants  again  cxoepferl".  Are 
these  redtnlfl  in  the  order  and  certificate  of  evidence  sufficient 
60  w.  Vb. 


340  Bank  v.  Hodston.  [Nov,  1909. 

to  make  the  pleaa  part  of  the  record?  In  White  v.  Toncray, 
9  Leigh,  347,  Judge  Tucker,  for  the  court,  ruled  that:  "Pleaa 
tendered  by  a  defendant  in  an  action  at  law,  and  rejected  I^ 
the  court,  are  not  a  part  of  the  record,  nnleea  made  bo  by  YA\ 
of  cxeeptiona  to  the  rejection  of  them,  or  by  an  order  of  the 
court  that  they  shall  be  made  so,"  And,  at  page  351  of  the 
opinion,  says:  "The  defendant  desired  to  make  them  so,  but 
the  court,  for  good  reasons  doubtless,  refused  to  permit  them 
to  be  filed.  X^ey  were  of  course  not  filed.  Though  placed 
among  the  papers  by  the  party  or  the  clerk,  they  were  -not 
fihd,  and  were  of  course  no  part  of  the  record."  'Hub  decision, 
as  is  said  by  Judge  Green  in  Sweeney  v.  Baiter,  13  W.  Va, 
3  58,  312,  was  very  properly  approved  by  subsequent  decisions 
in  Virginia,  and  in  this  State  in  Hart  v.  B.  £  O.  R.  R.  Co., 
6  W.  Ta,  336;  but  in  the  former  ease  Judge  Ubeen,  at  pages 
212-214,  criticises  the  reasoning  of  Judge  Tuckbe,  and  Judge 
Haymond  for  adopting  it  in  Hart  v.  Railroad  Company.  Id 
Sweeney  v.  Baker,  the  rejected  pleae,  or  the  exceptions  to  their 
rejection,  though  not  made  part  of  the  record  by  any  formal 
bill  of  exceptions,  were  made  so  by  orders  of  record,  and  iu 
such  cases,  syllabus  twelve  says,  the  appellate  court  will  re- 
view the  action  of  the  lower  court  in  rejecting  such  pleaa 
(hough  no  formal  bill  of  exceptions  was  taken  thereto.  In 
flart  V.  Railroad  Company,  the  rejected  plea  had  then  already 
been  filed,  and  had  thercliy  previously  been  made  a  part  of  the 
record,  and  Judge  Green  in  the  former  case  says  this  decision 
was  not  properly  based  on  the  fact  that  no  bill  of  exceptions 
was  filed,  but  on  the  fact,  that  no  bill  of  e-tceptions  was  filed  and 
no  entry  made  on  the  record  book  that  the  defendants  objected 
to  the  rejection  of  its  pleas,  and  he  adds:  "The  decision  is 
simply,  that  this  objection  must  appear  to  have  been  made  in 
the  court  below,  either  by  bill  of  exceptions  or  otherwise,  and 
this  did  not  appear  in  any  manner."'  The  fact  of  the  actual 
filing  of  a  plea  is  emphasized  by  Judge  Tucker  in  White  v. 
Toncray;  and  in  disposing  of  the  case  then  in  hand  Judge 
GniiEK,  in  Sneeneti  v.  Raker,  at  pages  214-215,  further  says: 
"Assuming,  therefore,  that  under  the  decision  in  While  v.  Ton- 
cray, *****  a  court  may  order  a  rejected  plea  to  be  made 
a  part  of  the  record,  by  a  simple  order  to  that  effect  on  its 
order  hook,  and  then  permit  it  to  further  appear  by  the  order, 
06  w.  v«. 


Nov.  1909.]  Bask  v.  Houston.  341 

that  the  defendants  excepted  to  its  rejection,  and  that  the  plea 
and  exception  were  then  both  parte  of  the  record,  I  am  of  the 
opinion,  that  this  has  been  substantially  done  in  this  case.  lb 
is  true,  there  is  no  formal  entry,  that  the  rejected  pleas  shall 
be  made  a  part  of  the  record;  still  when  the  court  makes  the 
order,  that  the  pleaa  are  rejected,  and  the  rejection  of  them  is 
excepted  to  by  the  defendants,  such  entry  could  be  made  by 
the  court,  only  to  give  to  the  defendants  the  power,  to  have  re- 
viewed the  decisiiMi  of  the  court  in  rejecting  the  pleas.  •  •  •  •  • 
And,  it  does  seem  to  me,  we  would  be  too  technical,  if  an  entry, 
which  the  court,  who  made  it,  considered  and  must  have  con- 
sidered ae  the  equivalent  of  an  order  directing,  the  rejected 
plea  to  be  made  a  part  of  the  record,  should  be  disregarded, 
simply  because  it  did  not  say  in  express  words,  the  rejected  plea 
is  ordered  to  be  made  a  part  of  the  record."  See,  also.  King 
V,  Burdett.  12  W.  Va.  688,  694.  The  effect  of  this  decision 
therefore  is  that  an  order  rejecting  such  pleas  when  tendered, 
if  the  order  shows  an  e.xception  by  defendant  to  the  ruling  of 
the  court,  is  the  equivalent  of  an  order  making  the  pleaa  ten- 
dered  parts  of  the  record  and  the  action  of  the  court  below 
thereon  subject  to  review  by  an  appellate  court  on  writ  of  er- 
ror. 

In  the  case  we  have  in  hand,  however,  we  have  no  order  of 
the  court  showing  any  exception  by  defendant  to  the  ruling  of 
the  court  rejecting  the  pleas.  Is  the  recital  thereof  in  the  bill 
of  exceptions  sufficient?  In  B.  &  0.  R.  R.  Co.  v.  Bilner,  15  W. 
Va.  455,  461,  the  defendant  tendered  a  plea  of  set-oft,  ac- 
companied by  a  bill  of  particulars,  which  was  rejected,  and 
the  defendant  took  a  bill  of  exceptions  reciting  the  plea,  but  not 
the  bill  of  particulars;  and  to  the  argument  presented  that, 
because  the  bill  of  particulars  accompanying  the  plea  was  not 
also  formally  made  a  part  of  the  record  by  being  included 
therein,  the  bill  of  exceptions  waa  defective  and  could  not  be 
considered,  the  Court,  at  page  460-1  says:  "General  pleas, 
8uch  as  not  guilty,  non-<issumpsit,  conditions  performed,  &c., 
are  in  our  practice  constantly  pleaded  orally,  and  a  note  only 
of  their  being  filed  is  made  on  the  record,  such  pleas  being 
very  rarely  written  out.  This  Court,  as  well  as  the  court  of 
appeals  of  Virginia,  constantly  hold  this  mode  of  filing  such 
pleas  is  sufficient.  If  such  a  plea  was  rejected  by  a  court,  it 
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would  be  no  more  necesuary  to  eet  it  forth  at  length  in  the 
bill  of  exceptions,  than  it  is  necessary  to  vrite  it  cut  when  it  ia 
filed.     The  plea  of  payment  and  set  off  are  among  the  pleas 
which  are  thus  habitually  pleaded  orally;  and  the  bill  of  par- 
ticular, which  the  statute  requires   to   be   filed   with    them, 
shows  the  real  character  and  ajuount  of  the  payment  and  sets- 
oft.    And  aa  the  hill  of  exceptions  shows  the  bill  of  particulars 
of  sets-off  filed  with  the  plea,  this  Court  will  assume,  just  as 
it  would  had  it  been  noted  without  being  written  out,  that  it 
was  formally  drawn  claiming  the  off-sets  named  in  the  bill  of 
particulars  of  off-eets  filed  with  it."     Certainly  it  is  made  to 
appear  from  ihe  record  by  this  bill  of  exception,  conceding  it 
to  be  part  of  the  record,  that  defendants  excepted  to  the  rul- 
ing of  the  court  rejecting  said  pleas,  and  we  have  held  that, 
if  it  appears  from  any  part  of  the  record  that  the  point  on  the 
ruling  of  the  court  has  been  saved  before  the  jory  retires,  this 
is  sufficient.     Wickes  v.  B.  &  0.  R.  R.  Co.,  14  W.  Va.  157; 
Perry  T.  Horn,  ZZ  W.  Va.  381 ;  Bank  y.  Showacre,  26  W.  Va, 
48 ;  Hu-ihea  v.  Frum.  41  W.  Va.,  445,  452 ;  Kay  v.  Qlade  C. 
£  R.  R.  Co.,  47  W,  Va,  467.     These  decisions  we  think  sup- 
port the  proposition  that  if  it  be  shown  in  a  formal  IhU  of  ex- 
ceptions, or  in  the  certificate  of  the  evidence  and  proceedings 
on  the  trial,  that  exception  was  taken  to  the  ruling  of  the  court 
rejecting  a  special  plea  tendered,  this  Conrt  m&y  review  snch 
ruling  on  writ  of  error,  though  no  order  of  the  court  shows 
such  exception. 

We  may  then  next  consider  the  pleas  themdelvee,  the  rejec- 
tion of  which  is  comlplained  of.     First  it  is  urged  against  them 
that  they  are  not  verified  by  affidavit,  us  required  by  section 
3891,  Code,  1906,  and  were  properly  rejected  for  this  reason 
alone.     If  these  pleas  be  of  the  class  or  classes  to  which  that 
section  relates,  ttiis  objection  would  seem  to  be  good.     The 
chapter  of  the  Code,  in  which  said  section  is  found  relates  to 
"payments  and  set-off,"  and  authorizes  a  defendant  "in  any 
action  on  a  contract,"  to  "file  a  plea,  alleging  any  such  failure 
in  the  consideration"  thereof,  "or  fraud  in  ita  procurement 
••*****as  would  entitle  him,  either  to  recover  damages 
at  law  from  the  plaintiff,  or  the  person  under  whom  the  plain- 
tiff claims,  or  to  relief  in  equity,  in  whole  or  in  part,  agaiast 
the  obligation  of  the  contract ;  or  ••••••*•  ;  and  in  either 
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case  alleging  the  amount  to  which  he  is  entitled  by  reasoa  of  the 
matters  contained  in  the  plea."  Plea  number  one  amounts 
nUerely  to  a  negation  of  the  condition  on  which  by  the  terms 
of  the  contract  itself,  as  pleaded,  payment  was  made  to  d&< 
pend,  namely,  that  fifty  or  more  reeponsible  persons  had  not 
signed  the  same,  and,  therefore,  not  defendants  deed.  Plea 
number  two  avers,  in  substance :  That  the  saJd  writing  was 
given  by  defendants  as  the  price  and  for  the  purchase  of  a 
certain  location  survey  for  a  certain  railroad,  to  be  known  as 
the  Monroe  Central  Railroad,  to  be  constructed  from  the  town 
of  Ronceverte,  Greenbrier  County,  through  the  County  of  Mon- 
roe, by  way  of  Rock  Camp  to  Luric,  on  the  Norfolk  and  West- 
ern Railroad,  in  Giles  County,  Virginia,  of  the  value  of  $5,- 
000.00,  and  for  no  other  consideration;  and  that  upon  the  ex- 
ecution and  delivery  thereof,  the  said  Logan,  President,  under- 
took, promised  apd  agreed  with  defendants  and  each  of  them, 
to  have  said  location  survey  made  as  aforesaid,  but  failed  there- 
in, and  that  said  Logan,  President,  before  the  transfer  and  as- 
signment of  said  bond  to  plaintiff,  and  the  plaintiff  since  then, 
have  wholly  failed  to  have  said  location  survey  mlade  as  afore- 
said and  caused  a  map  and  profile  thereof  to  be  filed  in  the  office 
of  the  Secretary  of  State,  etc.,  and  stilt  fail  and  refuse  to  do 
so,  wherefore  the  consideration  for  said  bond  has  wholly  failed, 
and  defendants  have  sustained  damages  to  the  amount  of  plain- 
tiffs demand.  Plea  number  three  is  in  effect  and  substance 
that  said  bond  was  procured  from  defendants  by  said  Logan, 
President,  by  fraud  and  circumvention,  by  falsely  and  fraud- 
ulently representing  the  same  to  be  not  a  bond,  but  a  petition 
to  the  county  court  of  Monroe  county,  praying  said  court  to  ap- 
propriate money  and  subscribe  money  for  said  location  survey, 
etc.,  and  that  said  court  would  grant  the  prayer  thereof  if 
fifty  property  owners  of  said  Monroe  county  would  sign  said 
petition;  wiierefore,  it  is  further  averred,  said  bond  is  void 
in  law,  and  defendants  damaged  $5,000.00  etc.  Plea  number 
four  is  not  found  in  the  record  and  cannot  be  considered. 

We  do  not  think  plea  number  one  fails  under  section  3S91. 
It  is  neither  in  form  or  substance  a  plea  of  failure  of  considera- 
tiw,  or  a  plea  alleging  fraud  in  the  procurement  of  the  con- 
tract. It  is,  properly  speaking,  what  it  purports  to  be  in  its 
nmclueion,  a  plea  of  non  est  factum.  Evidence  of  want  of  com- 
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plete  delivery,  as  an  escrow,  and  that  the  condition  of  the  de- 
livery haa  never  been  complied  with,  is  admiflsible  under  Bueh 
plea.  Am.  B.  H.  0.  Mach.  Co.  x.  Burlack,  35  W.  Vs.  647; 
Hogg's  PI.  and  Forma,  180.  But  section  3859,  Code  1906, 
says  that  no  plea  of  non  est  factum  shall  be  received  unless  it 
be  verified  by  afQdavit.  This  plea  was  therefore  properly  re- 
jected for  want  of  verification.  Moreover,  the  second  special 
count  of  the  declaration  pleads  the  contract  in  full  and  al- 
leges fulfillment  of  the  condition  thereof,  thereby  putting  the 
burden  of  proof  on  plaintiff;  and  the  issue  tendered  by  the  plea 
we  think  was  clearly  presented  by  the  general  issue,  and,  as 
we  have  seen,  the  jury  on  special  interrogatory  pn^unded 
by  defendant  responded  thereto,  wherefore,  defendant  could 
not  have  been  prejudiced  by  rejection  of  the  plea. 

Pleas  two  and  three  are  in  form  at  least,  if  not  in  substance, 
pleas  of  failure  of  consideration,  and  fraud  in  the  procurement 
of  the  contract.  Whether  subetantially  good,  it  is  unnecessary 
for  ua  to  say,  for  under  said  section  3891,  they  were  properly 
rejected  for  want  of  verification.  As  to  plea  number  two  it 
pleads  matter  of  contract  not  covered  by  the  writing  sued  apon, 
and  we  think  quite  inconsistent  with  and  variant  from  the  terms 
tliereof.  Could  evidence  be  received  under  such  a  plea  to  vary 
or  contradict  the  very  terms  of  the  written  instrument?  We 
hardly  ihink  so.  As  to  plea  number  three,  it  ayers  in  effect 
that  defendants  were  deceived  by  the  alleged  representations 
of  Logan,  President,  that  the  contract  sued  on  was  a  petition, 
and  not  their  promise  to  pay  money.  It  is  not  averred  that  de- 
fendants were  ignorant  and  could  not  read  the  contract,  or  that 
the  paper  was  falsely  read  to  them.  Certainly  the  paper  does 
not  purport  to  be  a  petition;  it  is  a  plain  promise  to  pay  on  the 
condition  named.  Defendants  could  not  have  been  deceived 
thereby.  We  do  not  think  this  plea  presented  a  subetaotial 
issue. 

Another  point  of  error  made,  which  we  will  consider,  is 
that  no  issues  were  joined  on  the  special  pleas  of  defendants 
Eiley  and  Broyles.  The  record  shows  general  replications  by 
plaintiff  thereto;  but  it  is  claimed  this  is  insufficient,  that  t^eae 
j)lea8  should  have  been  specially  replied  to.  In  this  defendants 
are  clearly  in  error.  A  general  replication  to  such  a  special 
plea  puts  in  issue  tha  material  matters  thereof  and  this  ia  all 
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that  is  required  to  make  up  the  isBue.  Hogg's  PI.  and  FormB 
21S,  sections  282,  283,  and  authorities  cited. 

Other  points  of  error  presented  relate  to  the  admission  and 
rejection  of  evidence.  First,  it  is  urged  that  the  admisBion  in 
evidence  on  behalf  of  plaintiff  of  the  record  of  the  chancery 
cause  of  Logan  v.  Ballard,  and  of  the  law  case  of  plaintiff 
against  Houston  and  others,  constituted  error.  The  record  of 
this  case  shon-s  that  the  record  of  Logan  v.  Ballard  was  offered 
in  evidence  by  and  admitted  on  behalf  of  defendants,  and,  of 
course,  they  cannot  be  heard  to  complain  thereof  in  this  Court. 
And,  so  far  as  the  record  of  the  law  case  is  concerned,  it  &M- 
sisttd  simply  of  the  declaration  and  the  judgment  in  favor  of 
plaintiff  against  Houston  and  others  on  the  note  given  by 
them  to  plaintiff  and  to  which  the  contract  sued  on  in  this  case 
had  been  assigned  as  collateral.  We  do  not  see  that  this  record 
was  very  material  one  way  or  the  other.  It  did  show  the  bal- 
ance due  plaintiff  on  the  note  sued  on,  and  the  balance  for 
which  plaintiff  held  the  contract  here  invalid  as  collateral,  but, 
of  course,  it  was  not  conclusive  on  the  defendants  to  this  suit, 
not  parties  to  that  suit  But,  as  there  was  amiple  evidence 
outside  of  this  record  to  show  the  balance  due  plaintiff,  no  er- 
ror prejudicial  to  defendants  resulted  from  its  introduction  in 
evidence. 

It  is  next  assigned  as  error  that  J.  D.  Logan,  who  assigned 
the  contract  sued  on  to  plaintiff,  was  permitted  to  testify  in  its 
behalf.  We  can  perceive  of  no  valid  legal  objection  to  the 
competency  of  his  evidence,  and  none  is  pointed  out.  His 
evidence  was  clearly  rendered  competent  by  the  provisions  of 
section  3945,  Code  1906. 

Another  ground  of  error  urged  is  that  the  court  below  per- 
mitted counsel  for  plaintiff  to  ask  the  witness  Logan  whether  he 
had  been  authorized  by  the  people  who  signed  the  paper  sued 
on  to  negotiate  it  for  the  purpose  of  obtaining  a  loan  of 
money  on  It,  and  subsequently  sustained  objections  by  plaintifTs 
counsel  to  the  questions  propounded  to  the  witnesses  Chewniug 
and  Johnson,  by  defendants'  counsel,  whether  they  had  author- 
ized Lc^an  to  negotiate  a  loan  on  the  paper  sued  on.  Logan's 
answer  to  the  question  propounded  then  was:  "The  paper  on. 
its  face  shows  for  what  it  was  executed,  and  I  used  it  for  that 
purpose,  and  got  the  money."  We  see  nothing  in  this  answer 
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to  the  prejudice  of  the  defmdant.  It  does  not  appear  from 
the  record  what  the  answers  of  the  witnesses  Cbewning  and 
Johnson  to  the  questions  propounded  them  would  have  been, 
or  what  was  proposed  to  be  proveD  by  them,  and  we  cannot  see 
that  defendants  were  prejudiced  by  the  ruling  of  the  court 
But  let  US  assume  that  the  witnesses  had  been  permif  ed  to 
answer,  and  had  said  that  they  had  not  authorized  Logan  to 
n^otiate  a  loan  on  the  paper  sued  on,  what  effect  could 
their  answers  have  had  on  the  issues  before  the  jury?  The 
paper  on  its  face  provides  "that  the  proceeds  of  this  note 
are  to  be  expended  in  making  a  location  survey,  etc."  How 
could  this  provision  of  the  contract  have  availed  an^ibing 
if  it  did  not  of  itself  authcoize  nego'iation  thereof?  If  this 
provision  does  not  expressly  authorize  negotiation,  it  plainly 
implies  such  authority,  and  can  it  be  presumed  the  witnesses 
would  have  undertaken  to  contradict  these  plain  terms  of  their 
contract  ?  If  they  had  done  bo,  the  court  would  have  jHt>perly 
excluded  their  answers. 

The  next  point  of  error  is,  that  the  court  permitted  plain- 
tiff, over  objection,  to  introduce  in  evidence,  on  the  questiim 
of  the  finandal  responsibility  of  swne  of  the  defendants,  the 
assessoT^B  properly  books  for  1904.  The  record  shows  that  the 
objections  of  defendants  extended  only  to  the  use  of  these  books 
as  evidence  of  title,  and  not  to  their  use  as  showing  the  a»- 
sesf^ment;  and  as  the  plaintiff  in  offering  these  books  distinctly 
stated  that  they  were  offered  for  the  sole  purpose  of  showing 
the  defendants  assessed  with  certain  property,  and  not  as  evi- 
dence of  title,  we  do  not  think  the  defendants  should  now  be 
heard  to  complain  of  their  admiesion  for  the  purposes  intended. 

But  it  is  next  urged  upon  us  that,  after  having  admitted 
said  property  books  in  evidence  showing  some  of  defendants 
assessed  with  certain  property  in  1904,  the  court  sustained 
objections  to  sundry  questions  [»t)ponnded  defendants,  Broyles, 
Riley,  Dunn,  Ellis  and  Ballard  as  to  whether  or  not  they  were 
respectively  owners  in  1904,  or  in  the  fall  of  that  year,  of 
any  property,  or  of  the  particular  property  assessed  to  them 
respectively.  The  record  here  again  fails  to  show  what  the 
answer  of  these  witnesses  would  have  been;  nor  does  the 
record  show  what  was  proposed  to  be  proven  by  the  witnesses 
in  relation  to  their  property,  and  it  does  not,  therefore,  deuly 
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appear  that  defendanta  were  prejudiced  by  the  ruliogs  of  the 
conrt.  MoreoTer,  whatever  be  the  truth  respecting  the  finan- 
cial responsibility  of  ibese  particular  defendants,  at  the  time 
they  aigoed  the  contraet  in  suit  by  the  terms  thereof  it  required 
but  fifty  responaiUe  persons  to  make  it  bioding  at  all.  The 
jury  found  aa  a  fact  that  fifty  or  more  reapmsible  peiBona 
had  signed  the  paper,  and  we  think  this  finding  justified 
by  the  evidence,  r^ardless  of  the  financial  standing  or  ability 
of  these  particular  defendants.  Wherefore,  for  this  ireasoa, 
they  were  not  prejudiced  by  the  ruling  of  the  court. 

Still  another  point  of  error  urged  is  that  the  court  below 
sustained  the  several  objections  of  plaintiff  to  questions  pro- 
pounded defendants  <I?hewning,  Smith,  Dunn  and  Bradley,  as 
to  how  their  signatures  w«re  obtained  to  the  paper  sued  on, 
and  as  to  what  representationa  were  made  to  them  at  the  time 
and  by  whom.  Again,  the  record  fails  to  show  what  the  an- 
Bwere  of  theee  witnessee  would  have  been,  or  what  was  pto- 
poaed  to  be  proven  by  the  witnesses,  and  how,  we  aak  again, 
can  we  say  defendants  were  prejudiced  by  these  rulings  of 
the  court?  Besides,  as  ia  su^eated  in  the  brief  of  plaintiifB' 
counsel,  no  plea  of  these  defendan^ts  put  in  issue  any  question 
of  fraud  in  the  procurement  of  the  contract,  bo  as  to  render 
pertinent  their  evidence  of  fraudulent  procurement,  if  that  was 
its  purpose,  for  it  must  be  remembered  that  the  action 
here  is  on  a  sealed  instrument,  fraud  in  the  procurement  of 
which  it  seems  could  act  have  been  pleaded  at  common  law, 
and  may  not  under  the  statute  be  given  in  evidence  under  the 
genera]  issue.  Columbia  Ace.  Aes'n.  y.  Rockey,  93  Va.  684 
(25  S.  E.  1009,  1010).  Indeed  the  question  has  been  stoutly 
contested  in  Virginia,  at  least,  whether,  since  the  statute,  such 
matter  could  be  given  in  evidence  under  the  general  issue  in 
an  action  on  any  promise,  express  or  implied.  Barton  and 
Minor  question  such  pra«tice.  1  Barton's  Law  Pract.  491; 
4  Minor's  Inst.  (3rd  Ed.)  770,  798.  But  in  actions  on  simple 
contracts  thia  Court  has  followed  the  rule  that  fraud  in  the 
procurement  thereof  may  in  actions  thereon  be  given  in  evi- 
dence under  the  general  issue.  Dillon  Beeb's  Son  v.  Eatele, 
43  W.  Va.  502,  513. 

Another  point  made  is  that  there  was  want  of  mutuality  in 
the  engagement — want  of  consideration  for  the  alleged  promise 
se  w.  Tb. 


348  Bank  v.  Houston.  [Nov.  1909. 

of  defendants.  But  we  do  not  think  the  point  well  founded 
in  law  or  fact.  In  the  first  place,  the  contract,  being  under 
seal,  imported  a  cooBideration;  and  in  the  case  of  a  sealed 
instrument,  if  want  of  consideration  is  relied  on,  ae  in  the 
case  of  fraud  in  its  procurement,  it  must  be  set  up  by  special 
plea  duly  verified,  as  required  by  statute.  In  the  next  place, 
the  evidence  clearly  shows  that  defendants  got  all  th^  con- 
tracted for,  namely,  that  the  proceeds  of  the  Dot«  should  be 
expended  in  making  a  location  survey  for  the  Monroe  Cen- 
tral Railroad;  that  Logan  and  others  accepted  the  contract 
in  good  faith  and  expended  the  proceeds  of  the  note  in  mak- 
ing said  location  survey.  Treating  the  contract  of  the  de- 
fendants  as  mere  subscriptions  to  that  object,  sufficirat  con- 
siderati(m  is  shown  for  their  promise.  "If  a  subscription  be 
acceded  to  on  the  terms  in  which  it  ia  made,  and  labor  or 
money  expended  on  the  faith  thereof,  the  party  making  the 
subscription  \s  bound  thereby".  Oalt's  Eifor  v.  Saain,  9 
Qrat.  633,  636,  citing  Story  on  Contracts,  section  453;  24 
Am.  A  Eng.  Ency.  Law,  (1st  Ed.)  326. 

Lastly,  it  is  said  on  behalf  of  plainti&  in  error,  that  the 
judgment  below  against  them  should  be  set  aside,  because  the 
same  is  also  against  T.  A.  McNeer,  a  non-resident,  not  served 
with  process,  and  who,  it  is  claimed,  did  not  appear  and  sab- 
mit  himself  to  the  jurisdiction  of  the  court.  Wliile  the  record 
shows  no  service  of  process  on  T.  A.  IfcNeer,  nor  any  special 
appearance  by  him,  nevertheless  the  orders  of  the  court  of 
July  9,  1906,  October  4,  1906  and  of  January  11,  1907,  show 
general  appearances  of  defendants  by  counsel  wittiout  excep- 
tion, the  latter  order  showing  a  general  plea  of  non-aaaign- 
ment  by  them,  and  issue  thereon,  so  that  a  very  serioos  ques- 
tion ia  presented,  whether  in  law  .the  said  McNeer  ia  not 
bound  by  the  appearance  in  his  behalf,  and  judgment  against 
him.  But  he  is  not  here  contesting  the  judgment  against  him, 
and  certainly  his  co-defendants,  the  plaintiffs  in  error,  have  no 
right  to  complain  thereof. 

Another  interesting  question  respecting  the  bill  of  excep- 
tions has  been  presented  by  the  defendant  in  error,  plaintiff 
below.  It  is  affirmed  that  this  bill  of  exceptions  was  not  sign- 
66  w.  v«. 
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ed  and  certified  by  the  Judge  in  tinie  to  make  it  a  part  of  the 
record.  But,  according  tt>  the  certificate  of  the  Judge,  the 
bill  of  exceptions  appears  to  have  been  certified  by  him  within 
thirty  days  after  adjournment  of  the  term,  and  the  order 
certifying  it  to  the  clerk  bears  the  same  date.  But  the  clerk 
has  copied  into  the  record  endorsements  made  by  him  on  the 
back  of  the  bill  of  exceptions,  to  the  effect  that  on  February 
9,  1907,  the  rame  was  received  by  him  from  the  hands  of  R. 
L.  Clark,  attorney  for  plaintiff  and  filed  in  his  office;  and  that 
on  February  20,  1907,  he  received  the  same  from  Hon.  I.  C. 
Hemdon,  Judge,  it  having  been  sent  him  February  15,  1907, 
the  second  time,  by  direction  of  defendants  counsel  for  the 
purpoee  of  having  him  sign  said  bill  of  exceptions,  he  having 
signed  the  order  directed  to  the  clerk  as  of  BVbraary  6,  1907, 
but  had  failed  to  sign  said  biil  of  e.xceptions  prior  to  February 
15,  1907.  It  is  claimed  that  these  memorandume  of  the  clerk 
are  sufficient  to  impeach  the  record  and  certificates  made  by 
the  judge,  precluding  the  Court  from  .considering  the  same  on 
this  writ  of  error.  We  can  not  accede  to  this  proposition.  The 
certificate  of  the  judge  to  the  bill  of  exceptions,  and  the  vaca- 
tion order  certifying  the  same  to  the  clerk,  both  show  afBrmE- 
tively  that  the  bill  was  tendered,  signed  and  filed  in  time. 
Tliis  is  all  that  ie  letjuired.  3  Cyc  1049,  and  eases  cited,  in- 
cluding our  eases  of  Bank-  v.  Shffwacre,  2(i  W.  Va.  48;  Orif- 
fiih  V.  Corrolkers,  42  W.  Va.'59,  and  Adkitis  v.  Ins.  Co.  45 
W.  Va.  38-1.  And  the  rule  is  that  "When  the  recitals  of  the 
record  as  made  up  by  the  clerk,  and  the  statements  in  the  bill 
of  exceptions,  duly  signed  and  sealed  by  the  Judge,  are  not  in 
harmony,  the  real  truth  will  be  taken  to  be  stated  by  the 
latter."  3  Cyc.  152-3,  citing  in  note  3,  Merritt  v.  Oill,  59  Ga. 
45!*,  also  3  Cyc.  154-5. 

We,  are  therefore  of  opinion  to  affirm  the  judgment  below. 

A^rmed. 
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CHARLESTON. 

Sdllivan  v.  Saundeks  et  als. 
Submitted  February  2,  1909.     Decided  December  1,  1909. 

1.  JuDOMiiN'i^— Poyment — Hole  of  Third  Perton. 

A  note  takea  by  &  Judgment  creditor  In  con^der&tlon  of  his 
Judgment,  altliougti  made  by  &  peraon  not  tMnnd  bj  the  Jndg- 
ment,  will  not  eztlogulsb  tba  Judgment  without  an  agreemMit 
by  tbe  creditor  th&t  the  note  Is  to  operate  aa  a  pajinent. 
(p.  351). 

2.  HoRTGACBS — Purc\age  of  Mortgagei  Property — Merger  of  Ettate*. 

When  a  trust  deed  creditor  buys  the  trust  subject  and  taices 
a  conveyance  therefor  from  his  debtor,  hia  \lea  la  not  thereby 
BO  merged  In  hts  estate  as  to  make  hie  entire  estate  In  the  land 
subject  to  an  intervening  lien;  equity  will'  preserve  the  trust 
Hen  tor  his  protection,  notwithstandluB  he  may  have  ^ecuted 
a  formal  release  of  it     (p.  352). 

3.  Saub. 

Such  trust  deed  lien  will  be  kept  alive  by  a  court  of  equity 
In  favor  of  a  grantee  of  such  purchaser  also,  where  no  injustice 
will  be  done  thereby,     (p.  352). 

Appeal  from  Circuit  Court,  Cabell  County, 

Bill  by  John  Sullivan  against  R,  L.  Saunders  and  otheis. 
Decree  for  plaintiff,  and  defendants  L.  W.  Simpson  and  C.  C. 
Khocles  appeal. 

Reverted  and  Remanded. 

Geo.  J.  McComas,  for  appellants. 

C.  S.  Welch,  for  appellee. 

Williams,  Judge: 

This  is  a  suit  to  enforce  the  lien  of  a  judgment  in  favor  of 
John  Sullivan  against  five-eighths  of  an  acre  of  land  formerly 
owned  by  R.  L.  Saunders,  one  of  his  judgment  debtcos,  and 
now  owned  by  C.  C.  Ilhodea.  Previous  to  the  judgment  Saon- 
ders  had  given  &  deed  of  trust  on  the  land,  which  was  duly 
recorded,  to  secure  a  debt  he  owed  to  L.  W,  Simpson,  and 
later  conveyed  the  equity  of  redemption  to  Simpeon.  Simpson 
then  conveyed  the  land  to  Rhodes  and,  later,  executed  a  release 
of  his  trust  deed  lien.     Sullivan  then  brought  his  suit  against 
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Saonders,  Simpson  and  Rhodes,  and  on  the  l?th  of  September, 
1907,  a  decree  was  made  renting  the  land  to  pay  the  judgment. 
From  thia  decree  Simpson  and  Rhodes  have  appealed. 

On  May  13,  1897,  Sullivan  recovered  a  judgmmt  in  a  jus- 
tice's court  againtit  Geo.  M.  McDemiitt,  Gordon  O'Beim,  R.  L. 
Blackwood,  W.  G.  Seiger,  H.  L.  Kirtley  and  R.  L.  Saunders 
for  the  Bum  of  $242.06,  which  was  docketed  on  the  22nd  of 
June,  1897.  On  the  same  date  of  the  docketing  of  the  judg- 
ment, Seiger  gave  his  note  to  Sullivan  for  the  amount  of 
the  judgment,  payable  one  m<»ith  after  date  at  the  Huntington 
National  Bank,  endorsed  by  E.  M.  Greene  and  E.  M.  Cobb, 
strangers  to  the  judgment.  Various  sums  were  paid  on  this 
note  at  different  times,  until  July  18,  1898,  at  which  time 
there  appeared  to  be  due  a  balance  of  $200.00,  and  for  this 
amount  Cobb  and  Greene  executed  to  Sullivan  their  individual 
notes  for  $100.00  each.  Greene  paid  his  note,  but  Cobb  failed 
to  pay  any  part  of  his.  This  note,  with  its  interest,  represents 
the  balance  claimed  by  plaintiff  on  his  judgment;  and  the 
purpose  of  this  suit  is  to  enforce  collection  of  this  amount, 
as  a  lien  upon  the  land  above  mentioned. 

Appellants  insist  that  the  acceptance  of  thia  note  from  one 
of  the  judgment  debtors  by  Sullivan  for  the  amount  of  his 
judgment,  with  endorsers  thereon  who  were  strangers  to  the 
judgment,  and  the  subsequent  acceptance  of  the  two  notes  by 
the  individual  endorsers,  operated  as  a  payment,  and  release, 
of  the  judgment.  Was  the  note  a  payment  of  the  judgment? 
This  is  one  of  the  points  presented  for  decision.  Mr.  Sullivan 
teetifies  that  these  notes  were  not  taken  in  payment  of  the 
judgment,  but  were  only  intended  as  collateral  security  there- 
for. The  settled  rule  in  England  and  in  most  of  the  States 
of  the  Union  is  that,  where  a  new  obligation  is  taken  in  con- 
sideration of  a  prior  one,  it  does  not  operate  as  a  payment, 
or  satisfaction  of  the  old  obligation,  unless  such  was  the  agree- 
ment or  intention  of  the  creditor,  notwithstanding  the  new 
obligation  binds  new  parties,  llie  question  whether,  or  not, 
it  operates  as  a  novation  of  the  old  debt  is  one  of  intention 
by  the  creditor;  and  the  burden  of  proving  that  such  was  his 
intention  rests  upon  the  one  who  asserts  it.  This  rule  applies 
in  cases  where  the  original  obligation  and  the  subsequent  one 
are  of  equal  dignity ;  it  has  even  greater  force  in  cases  where 
ss  w.  Va. 
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the  original  Dblig&tion  is  of  greater  dignity  than  the  new  one. 
In  the  present  oiGe  the  notes  did  not  operate  to  discharge  the 
judgment;  there  is  no  evidence  that  SnlllTaD  consented,  or 
agreed,  to  treat  the  notes  as  payment.  Consequently,  the  ac- 
ceptance of  them  by  SoIliYan  did  not  operate  to  discharge  the 
lien  of  hie  judgmait.  30  Cyc,  119-1-1197;  Cwkwa  v.  Improve- 
ment Ast^n,,  45  W.  Va.  490;  Feamster  v.  Witkraw,  13  W.  Va. 
611;  Banttts  v.  Jiiller.  g3  Grat.  551;  Coles  y.  Wiilters,  33 
Grat.  186;  Gilbert  v.  Wathington  &c.  B.  R.  Co.,  Idem  586; 
Kam  V.  Blacksford,  20  S.  E.  (Va.)  149;  McGvire  v.  Godshy, 
3  Call.  234. 

On  January  9,  1899,  more  than  two  years  after  the  judg- 
ment had  been  obtained  and  docketed,  Saunders  and  wife, 
by  deed  with  covenants  of  general  warranty,  conveyed  the  land 
to  L.  W.  Simpson;  the  consideration  recited  being  $300.00. 
The  proof  shows  that  the  actnU  consideration  for  the  deed  was 
the  debt  secured  by  the  deed  of  trust,  and  a  email  amount  of 
money  besides;  the  esact  amount  of  money  is  not  proven.  It 
is  also  proven  that  the  $300.00  recited  in  the  deed  was  the 
true  amount  of  the  consideration. 

On  Febmary  13,  1899,  Simpson  and  wife  conveyed  the  land 
to  C.  C.  Hhodes,  with  covenants  of  general  warranty  of  title, 
the  consideration  recitect  in  the  deed  being  $250.00;  and  on  the 
STth  of  Xovember,  1900,  the  lien  of  the  trust  deed  was  form- 
ally released  by  Simpson. 

The  decree  found  the  amonut  then  due  on  the  judgment  to 
be  $14S.50,  which  the  court  held  to  be  a  valid  and  subsisting 
lien  upon  the  land,  and  decreed  that,  unless  the  debt  was  paid 
by  Saunders,  or  some  one  for  him,  within  thirty  days,  the  land 
should  be  rented.  The  decree  does  not  expressly  decide  that 
the  trust  deed  lien  is  eitingnished ;  nor  does  it  expressly  sub- 
ordinate the  right  of  Rhodes  in  the  land  to  the  extent  of  said 
lien,  to  plaintiff's  judgment.  But  it  does  so  in  effect,  because 
it  directs  the  renting  of  the  property  to  pay  the  balance  due 
on  the  judgment,  without  regard  to  the  prior  trust  lien. 

The  trust  deed  lien  in  favor  of  Simpson  ia  not  extinguished, 
in  equity,  by  the  conveyance  of  the  land  to  him,  so  as  to  let 
in  a  junior  lienor  in  preference  to  him;  neither  is  the  land 
in  the  hande  of  Rhodes  rendered  liable  in  any  greater  extent 
to  the  payment  of  plaintilTs  judgment  than  it  would  have  been 
en  w.  v«. 
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if  the  land  had  still  remaioed  in  the  hande  of  Saunders,  the 
judgment  debtor    The  trust  lien  should  be  treated  as  still  ex- 
isting, and  Rhodes  is  entitled  to  the  benefit  of  it.    The  general 
nile  of  law  is,  that  vhere  the  holder  of  a  lien  upon  land  af  ter- 
vsrds  acquires  the  legal  title,  the  lien  is  merged  Id  his  estate, 
and  ia  extinguished.     But  the  rule   is  subject  to  eiceptiona, 
and  courts  of  equity  will  not  follow  it  when  justice  requires 
Ibe  lien  to  be  perserved  in  order  to  protect  a  right.    Simpson's 
trust  lien  was  superior  to  plaintifTs  judgment  lien.    Why  should 
he  be  in  a  worse  position  after  becoming  the  owner  of  the  land 
on  which  hia  lien  existed  than  he  was  before;  or  why  should 
Rhodes,  his  grantee,  be  put  in  any  worse  position  than  Simpson 
himself  would  have  been,  had  he  remained  the  owner?    There 
is  no  good  reason  why  Simpson's  lien  should  not  be  considered 
as  still  existing;  indeed  it  must  be  so  considered  in  order  to 
do  justice  in  this  case,    'lliere  is  a  clear  equity  here  in  favor 
of   npbolding   the  lien   of   the  trust   deed   and   preventing   a 
merger  of  the  lien  with  the  legal  estate  afterwards  acquired 
by  Simpson  from  Saunders;  and  this  equity  attaches  to  the 
estate  in  the  bands  of  Simpson's  grantee,  Bhodes.     The  fact 
that  the  lien  was  formally  released  on  the  record  by  Simpson 
after  he  had  conveyed  the  property  to  Bbodea  does  not  destroy 
the  equity;  no  one  was  misled  thereby  to  his  prejudice.     The 
supreme  court  of  New  Hampshire,  in  tbe  case  of  St-autiton  v. 
Thompson,  49  K  H.  272,  says:    "A^Tiether  the  mortgage  shall 
be  kept  on  foot  or  not  depends,  ordinarily,  upon  the  intention 
of  the  parties,  but  in  order  to  protect  the  mortgage  against 
an   intervening  title,  the  law  will  uphold  the  mortgage,  even 
when   tbe  parties  had  undertaken  to  discharge  it,  unless   in- 
justice would  be  done  thereby."     To  the  same  effect  are  the 
following  authorities:    4  Kent's  Com.  102;  2  Pom.  Eq.  .Tur., 
section  734;  Kanawha  Valhtf  Bank  v.  Wilson.  29  W.  Va.  G15; 
Brockenbrovgh  v.  Brochenbrough,  31  Grat.  580 ;  Powell  V.  Bell's 
Admr..  81  Va.  222;  Allen  v.  Palrici:  97  \a.  MX:  Uanlon  v. 
DoheHy,   109   Ind.   37;  Vuffy  v.  McGinness,   13   R.   L.   595; 
Bank  V.  Chesney,  87  111.  602;  Richardson  v.  HockcnJtuU,  85 
HI.   124;  Brooks  v.  Rice,  50  Cal.  428. 

We  fail  to  see  why  the  court  decreed  a  renting  of  the  land 
instead  of  a  sale  of  it.    The  decree  recites  that  it  appears  that 
the   rents  and  profits  of  the  land  would  satisfy  the  judgment 
ea  vr.  va. 
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in  five  years.  But  how  does  it  appear?  The  bill  alleges  that 
it  will  not  rent  for  enough  in  five  years;  the  answers  of  Saun- 
ders and  Simpson  deny  this  and  there  is  no  proof  on  the  question, 
it  is  true.  But,  notwithstanding  there  is  no  proof,  the  bill  is 
taken  for  confessed  as  to  Khodes,  the  owner  of  the  land.  It 
would,  therefore,  seem  that  the  finding  of  the  court  should 
have  been  to  the  contrary,  at  least,  so  far  as  Khodes  is  affected 
by  the  question  of  the  rental  value;  and  it  is  on  the  owner's 
amount  that  the  law  provides  for  a  renting,  instead  of  a  sale, 
of  his  land. 

There  is  no  doubt  that  the  equity  of  redemption,  or  the 
surplus  value  of  the  property,  over  and  above  the  amount  of 
the  Simpson  trust  debt,  is  subject  to  plaintiff's  judgment  lien. 
But  the  court,  instead  of  renting  the  land  to  pay  the  balance 
diio  on  tile  judgment,  should  have  first  ascertained  the  amount 
of  the  Simpson  trust  debt,  and  should  have  sold  the  land  to 
pay  the  two  liens  in  the  order  of  priority;  first,  the  Simpson 
trust  lien  now  held  by  Rhodes,  and  second,  plaintiff's  judg- 
ment. 

riaintiff  having  alleged  that  his  judgment  was  the  only  lien 
against  the  land,  and  the  two  set  up  in  the  suit  appearing  to 
be  the  only  ones,  it  was  not  necessary  to  refer  the  cause  to 
a  commissioner.  Anderson  V.  Nagle,  12  W.  Va.  98;  Boch  v. 
Bocl;  24  W.  Va.  586. 

The  demurrer  to  the  amended  bill  was  properly  overruled; 
the  bill  states  a  proper  case,  and  all  persons  interested  in  the 
land  seem  to  have  been  made  parties.  Other  errors  assigned  are 
cured  by  the  supplemental  record  brought  up  after  the  appeal 
was  granted. 

The  decree  of  the  circuit  court  of  Cabell  county,  rendered 
on  the  17th  of  September,  1907  will  he  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  the  principles 
herein  stated,  and  further  according  to  the  rules  governing 
courts  of  equity. 

Reversed  and  Remanded. 
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CHARLESTON. 

Nixon  v.  Kjddt. 
Submitted  Janiiuy  30,  1909.     Decided  December  1,  1909. 

1.  AccoKD    AND    SATisrAcnoN — Liquidated    Demand — Paynient    of 

Leu  than  Bttm  Due. 

Payment  by  a  debtor  Bnd  receipt  by  the  creditor  of  &  lesa  eam 
than  Is  due  upoD  an  undisputed  liquidated  demand  1b  not  aat- 
ur&ctlon  of  the  debt,  altbouKh  the  creditor  agrees  to  accept  it 
aa  euch.  It  there  be  no  release  under  seal  or  no  new  consid- 
eration given  as  to  the  put  left  unpaid,    (p.  35$). 

2.  Same— ^Aecep (once  of  Check. 

It  a  debtor  gives  to  his  creditor  a  check  for  part  of  an  undls- 
pnted  liquidated  sum  due,  reciting  In  the  check  that  It  Is  In 
full  of  Che  debt,  the  acceptance  and  use  of  the  check  by  the 
creditor  does  not  discharge  the  entire  debt  In  the  absence  of  a 
consideration  for  the  relcAse  of  the  unpaid  part.    (p.  368). 

Error  to  Circuit  Court,  Randolph  County. 
Action  by  Frank  Nixon  against  Roy  Kiddy.     Judgment  for 
plaintiff.     Defendant  brings  error. 

Affirmed. 

W.  B.  Maxwell,  C.  W.  Maxwell,  and  Roy  See,  for  plaintiff 
in  error. 
James  A.  Bent,  for  defendant  in  error. 

Robinson,  Judge: 

The  plaintiff  contends  that  the  defendant  contracted  to  eeil 
him  a  grocery  store  for  the  sum  of  $1100;  that  he  paid  de- 
fendant $600  in  cash  and  was  to  pay  the  balance  as  he  made 
it;  that  the  defendant  retained  the  key  and  plaintiff  never 
obtained  complete  possession  of  the  store  pursuant  to  his  con- 
tract nf  purchase;  that,  upon  a  disagreement  as  to  what  the 
terms  of  the  deal  actually  were,  the  trade,  within  a  few  days, 
was  declared  off;  and  that  defendant  still  owes  him  part  of 
the  cash  payment  which  should  have  been  refunded.  Defend- 
ant insists  that  he  sold  the  store  to  the  plaintiff  for  $600  cash 
and  $-5U0  on  time;  that  the  latter  sum  was  to  be  secured  to 
him;  and  that  because  the  time  payment  was  never  put  into 
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secured  shape  by  plaintiff  he  re-purchaaed  the  store  for  $350, 
agreeing  that  the  obligation  for  the  deferred  $500  afaould  be 
cancelled  and  that  the  plaintii!  should  keep  $50  which  he  had 
taken  from  the  store.  There  is  exhibited  a  check  by  which 
defendant  paid  plaintiff  the  $350.  It  bears  the  memorandum : 
"In  full  of  purchase  for  Bee  Hive  Grocery."  Plaintiff  admits 
that  he  received  and  cashed  this  check,  but  insists  that  there 
was  DO  re-sale  of  the  store.  He  saye  there  was  only  a  declaring 
off  of  the  agreement  whereby  he  was  to  become  the  owner  of 
the  store,  since  they  did  not  agree  as  to  who  was  entitled  to 
the  outstanding  accounts  and  ae  to  the  status  of  the  deferred 
$500.  Therefore,  he  demands  all  of  his  $600  which  he  paid 
defendant  for  something  he  did  not  get.  He  received  $50 
from  the  store  during  the  short  time  that  he  was  about  it, 
and  the  check  mentioned,  making  $400.  He  sued  and  re- 
covered a  judgment,  upon  the  verdict  of  a  jury,  for  the  addi- 
tional $200.  Defendant  strongly  insists  that  the  jury  could 
not  iind  for  the  plaintiff  in  the  face  of  the  check,  bearing  the 
endorsement  that  it  did.  The  court  below  refused  to  disturb 
the  verdict.     Shall  we  do  so? 

There  is  some  evidence  upon  which  the  jury  could  find  that 
the  agreement  of  sale  was  never  fully  carried  out — that  plain- 
tiff was  never  fully  vested  with  title  to  the  store.  Defendant 
retained  the  key  to  the  store.  He  refused  to  turn  over  the 
key  to  plaintiff  as  a  purchaser.  He  was  contending  that  se- 
curity must  be  given  for  the  deferred  payment.  Plaintiff  was 
refusing  to  give  it,  and  was  demanding  the  right  to  the  out- 
standing accounts.  From  these  facts,  the  jury  could  say  that 
there  was  no  completed  sale  of  the  store  to  plaintiff.  If  the 
purchase  of  the  store  was  not  fully  completed,  and  there  was 
only  a  declaring  off  of  the  deal,  then  what  could  be  the  con- 
sideration for  the  retention  of  the  $200  by  the  defendant? 
What  benefit  did  plaintiff  obtain  for  the  sum  retained  by  de- 
fendant? If  there  was  no  consideration  for  that  retention, 
plaintiff  is  entitled  to  recover  it  regardless  of  the  endorse- 
ment upon  the  check  upon  which  defendant  relies.  Yes,  he 
is  entitled  to  recover,  if  there  be  no  consideration,  even  though 
he  agreed  to  accept  the  smaller  sum  in  payment  of  the  larger 
one.  .On  the  other  hand,  if  plaintiff  had  become  the  owner  of 
the  store,  and,  for  a  smaller  sum  than  he  paid  defendant  for 
CO  w.  v». 
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it,  he  re-Bold  the  same  to  him,  then  the  caee  is  materially 
different.  In  that  event  there  was  consideration  for  the  $300 
— the  original  sale. 

If  a  proposed  sale  was  simply  declared  off  Bnd  there  was 
actoally  no  re-eale,  then  defendant  at  once  owed  plaintiff  the 
$600  he  had  paid.  The  demand  was  an  undisputed  liquidated 
one,  due  and  payable.  Such  liquidated  demand  could  not  be 
fully  paid  by  a  sum  less  than  its  actual  amount,  without  con- 
sideration for  the  release  of  the  part  not  paid.  "Where  the 
debt  or  demand  is  liquidated  or  certain  and  is  due,  payment 
by  the  debtor  and  receipt  by  the  creditor  of  a  lees  sum  is  not 
a  satisfaction  thereof,  although  the  creditor  agrees  to  accept 
it  as  such,  if  there  be  no  release  under  seal  or  no  new  consid- 
eration given.  Payment  of  a  less  amount  than  is  due  operates 
only  as  a  discharge  of  the  amount  paid,  leaving  the  balance 
still  due,  and  the  creditor  may  sue  therefor  notwithstaoding 
the  agreement."  1  Cyc.  319.  This  rule  of  law,  though  freely 
criticised,  is  most  generally  recognized  and  adhered  to.  1  Beach 
on  the  Ifodem  Law  of  Contracts,  section  158 ;  1  Cyc.  321 ;  1 
Amer.  &  E^ng.  Enc.  of  Law  413 ;  1  Page  on  Contracts,  sections 
313,  331.  In  some  jurisdictions,  aa  in  Virginia,  the  rule  has 
been  abrt^ted  by  statute.  2  Minor's  Inst.  (4th  Ed.)  8.10. 
It  la  the  rule,  of  the  common  law.  It  still  exists  with  us.  It 
ie  noticed  by  Judge  Litas  in  Mosilin's  Ex'rs  r.  IHett,  37  W.  Va. 
15.  This  Court  has  no  power  to  change  the  rule.  The  Legis- 
lature may,  perhaps  should,  do  so.  We  may  here  fittingly  use 
the  language  of  another  court  regarding  this  law:  "It  is  not 
necessary  for  ua  to  discuss  whether  or  not  this  rule  is  founded 
in  good  reason.  It  is  the  rule  at  common  law,  and  has  been 
followed,  with  one  or  two  exceptions,  by  all  the  courts  of  this 
country."  Mfger  v.  Oreen,  21  Ind.  App.  138  ((59  Amer.  St. 
Rep.  344).  Certain  it  is,  the  rule  is  so  technically  well  founded 
that  the  courts  steadfastly  adhere  to  it.  Beach  on  the  Modern 
Law  of  Contracts,  cited  above,  e.tprosses  the  present  under- 
standing of  it  in  this  language :  "The  rule  upon  this  subject, 
tinder  the  modifications  of  later  decisions,  both  in  England 
and  America,  seems  to  be  that  a  creditor  cannot  bind  himself 
by  a  simple  agreement  to  accept  a  smaller  sum  in  lieu  of  an 
ascertained  debt  of  lai^er  amount,  such  an  agreement  being 
nvdum  pactum  because  the  debtor  only  does  what  he  is  legally 
66  w.  v>. 
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bound  to  do;  but  if  there  be  any  benefit  or  even  any  legal 
poeeibility  of  benefit  to  \he  creditor  thrown  in,  that  additional 
weight  will  turn  the  scale,  and  render  the  consideration  suf- 
ficient to  support  a  promise  to  forego  the  balance."  And  in 
1  Page  on  Contracts,  section  313,  it  is  said:  "The  rule  that 
payment  of  a  debt  due  is  no  consideration  is  quite  teclmical. 
While  generally  enforced  by  the  courts  it  is  not  extended 
beyond  its  strict  terms." 

The  doctrine  is  frequently  applied  in  relation  to  checks  whidi 
are  endorsed  as  being  in  full  payment  of  a  larger  liquidated 
amount  by  a  smaller  one  for  which  the  check  is  given,  as  in 
the  case  before  us  if  the  facte  exist  as  plaintiff  contends.  An 
instance  of  this  kind  is  found  in  Meyer  v.  Qreen-,  au-pra,  where 
it  is  held:  "If  a  debtor  sends  to  his  creditor  a  check  for  part 
of  a  liquidated  sum  due  such  creditor,  reciting  in  the  check 
that  it  is  full  of  all  demands,  the  acceptance  of  the  check  by 
the  creditor  does  not  discharge  the  entire  debt."  The  giving 
of  a  receipt  in  full  does  not  release  the  unpaid  part  of  the  debt, 
if  there  is  absolutely  no  consideration  for  its  relinquishment. 
"In  the  absence  of  statute  providing  otherwise  the  mle  is 
settled,  except  in  one  state,  that  the  giving  of  a  receipt  in  full 
does  not  in  any  way  affect  the  rule  that  payment  of  a  less  sum 
in  discharge  of  a  greater  sum.  presently  due  is  not  a  satisfaction 
thereof  though  accepted  as  auch."  1  Cy<*.  322.  "A  receipt  in 
full  when  the  whole  amount  has  not  been  paid  is  not  conclusive, 
and  will  not  prevent  the  recovery  of  the  balance  due,"  1  Amer. 
&  Eng.  Enc.  of  Law  415.  "If,  however,  the  claim  is  liquidated, 
and  there  is  no  genuine  dispute  as  to  its  Talidity,  a  tender  of 
a  less  sum  than  the  amount  due  in  full  of  the  entire  amount, 
is,  even  if  accepted,  no  consideration  for  an  agreement  to  release 
the  balance."    1  Page  on  Contracts,  section  321. 

Xow,  can  we  say  that  the  mere  declaring  oft  of  the  sale  and 
purchase  of  the  store,  if  such  was  the  fact,  was  a  benefit  te 
plaintiff?  Or  was  there  in  it  the  legal  possibility  of  benefit 
to  hira?  If  the  sale  was  a  completed  one,  then  its  cancella- 
tion might  support  an  assumption  of  benefit  to  plaintiff  or 
possibility  of  benefit  to  him.  But  surely  if  the  sale  was  not 
complete,  a  bargain  that  did  not  yet  bind  him,  what  possible 
benefit  could  he  receive  by  its  being  declared  off?  The  declara- 
tion that  negotiations  should  go  no  further  ie  too  slight  in  its 
99  w.  Vb. 
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consequeQcee  to  be  the  basis  of  a  money  cODeideratioa.  It  would 
be  an  extremely  dear  thing  at  the  price  of  $200.  It  cannot  in 
BCnse  be  argued  that  plaintifE  intended  to  give  that  Bum  for 
the  gatiafaction  of  qnittiag  the  trade.  He  bad  the  right  to 
qoit  before  it  vas  finally  ended  without  paying  a  price  for  the 
privily.  The  misunderstanding  that  had  arisen  between  the 
parties  means  nothing  as  a  consideration  to  forego  the  return 
of  the  $200.  That  mieunderstanding  related  not  to  the  indebt- 
edness for  the  $600.  "The  desire  of  the  parties  to  avoid  trouble 
and  contention  is  not  recognized  as  constituting  a  legal  con- 
sideration for  such  agreement."    1  Cyc.  321. 

The  case  turns  on  the  question:  Was  there  consideration 
for  the  relinquishment  by  plaintiff  of  the  $200  to  defendant? 
And,  as  we  have  seen,  answer  to  this  question  involves  an  as- 
certainment of  the  fact  as  to  whether  or  not  the  proposed  sale 
was  actually  a  sale.  Unless  there  was  a  re-sale  of  the  store 
as  defendant  contends,  there  was  no  basis  for  a  consideration 
as  to  the  $200.  If  defendant  simply  took  plaintiffs  money 
and  did  not  give  him  the  store,  he  must  give  back  that  money 
unless  some  other  consideration  is  given  by  which  it  may  be 
retained. 

So  we  see  that  a  determination  of  facts  rules  this  case.  Those 
facts  arise  wholly  from  conflicting  oral  testimony.  It  was  the 
jury's  province  to  find  them.  The  jury  had  the  right  to  be- 
lieve from  the  evidence  that  there  was  no  re-sale  of  the  store 
and  no  consideration  for  the  retention  of  the  $200.  By  their 
verdict  it  would  seem  that  they  did  so  find.  The  witneasea 
were  face  to  face  with  the  jury.  The  jury  had  the  right  to 
believe  some  witnesses  and  to  refuse  to  believe  others.  They 
heard  the  testimony,  observed  the  speech,  countenances,  and 
manners  of  the  witnesses,  and  were  where  they  could  judpc  of 
the  credibility  of  those  witnesses.  There  ia  evidence  which  sup- 
ports the  finding.  Though  that  evidence  may  not  preponderate, 
yet  we  cannot  disturb  the  finding.  Coalmer  v.  Barrett,  61 
W.  Va.  237.  The  endorsement  of  the  check  does  not  control, 
as  counsel  insists.  As  we  have  seen,  that  endorsement  is  not 
a  release  of  the  residue  of  the  money,  if  there  was  no  consiilera- 
tion  for  its  release.  Nor  does  it  bind  plaintiff  to  the  fact  that 
there  was  a  re-sale  of  the  atore.  The  endorsement  might  be 
construed,  in  the  light  of  circumstances,  to  refer  to  a  return 
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of  the  purchase  money  for  the  grocery.  It  does  not  necessarily 
say  that  defendant  re-purchased  the  store  from  plaintiff.  The 
jun-  no  doubt  construed  this  endorsement  truly  in  the  light 
of  what  they  saw  and  heard.  Then  the  jury  could  well  believe, 
perhaps  they  did  believe,  that  defendant  to  an  e.xtent  had  plain- 
tiff in  his  power  and  undertook  to  pay  him  what  he  pleased. 
It  would  seem  that  plaintiff  was  by  no  means,  of  tim  two  parties, 
the  more  alert  to  his  own  interests,  nor  the  more  capable  of 
presenting  his  case.  We  do  not  know  what  the  jury  observed 
and  detennined  in  this  particular.  We  cannot  overthrow  the 
verdict  without  invading  the  province  of  the  jury  to  be  the 
judges  of  facts  arising  upon  conflicting  oral  testimony  of  wit- 
nesses recited  in  their  presence.  At  any  rate,  the  verdict  seema 
to  be  a  just  one.  Why  should  defendant  be  entitled  to  keep 
the  $-;00  when  he  lias  lost  nothing,  and  has  given  plaintiff 
nothing  for  it?    The  judgment  will  be  affirmed. 

Affirtttfd. 


CHARLESTON. 

State  v.  Wm.  T.  Emblem. 
Submitted  June  5,  1909.    Itecided  December  1,  1909. 

Ckiuinai.  Law— i^irol  Evidence  Contradicting  Writinff. 

Upon  tbe  trial  of  an  iadlctment  for  leasing  and  letting  t 
bouu  to  be  used  as  a  housa  of  ill-tame,  a  wrltteu  InatnuneDt, 
Blgned  and  acknowledged  by  the  parties,  purporting  to  be  a 
contract  for  tbe  sale  of  the  property,  relied  upon  aa  a  defenM, 
may  be  shown  by  the  state  to  be  a  collusive,  fraudulent  paper 
executed  lor  the  purpose  o(  evading  the  statute,  and.  althongb. 
on  Its  face,  a  contract  of  sale,  to  be  only  a  colorable  and  sham 
sale,  not  precluding  the  eilst^ice  of  the  relaticm  of  landloni 
and  tenant  between  the  parties,    (p.  SSI). 

DisoBDEBLT  House — Letting  Houte — Evidence — Budknenct- 

To  avoid  the  effect  of  auch  a  paper,  the  state  need  not  ea- 
tabllah,  by  direct  evidence,  a  separate  verbal  or  written  con- 
tract or  lease.  It  may  be  laferrod  from  facta  and  dmun- 
stancee,  showing  the  fraudulMit  Intent  and  purpose  of  tbe  par- 
ties In  the  execution  of  the  pretended  cootract  of  sala  (p^  !U>- 
6«  W.  T«. 
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3.  NoncB — Return  of  Service  ^v  Officer — Service  of  Papert  not 

Within  Dutv. 

An  endon«nent  upon  a  copy  ot  the  record  of  &  crirolaat  «c- 
tton,  purporting  to  be  a  return  of  service  thereof  upon  an  In- 
dividual by  an  officer,  authotriixd  by  law  to  execute  procem  and 
serve  legal  notices.  Is  not  eridence  ot  the  dellT«ry  of  such  copy 
to  tbe  penoo  named  In  sucli  Andorsement    <p.  362). 

4.  S^UE— Return  of  Service  6y  0glcer—4.ctt  Hot  Within  Duly. 

An  t^cer's  return  Is  not  evidence  of  tbe  performance  by  him 
of  acts  not  within  bis  ofllclal  duty  and  powers,    (p.  36S>. 

Error  to  Circuit  Court,  Ohio  County.     • 
William  T,  Emblen  vae  convicted  of  letting;  a  house  to  be 
josed  as  a  bawdyhouse,  and  he  brings  error. 

Reversed  and  Remanded. 

Dovener  d;  Coniff  and  A.  0.  Ficteiten,  for  plaintiff  in  error. 
William  0.  Coniey,  Attorney  Oenerai,  for  the  State. 

POPPEN-BAROEB,  JCDOE. 

William  T.  Emblen  coraplains  of  «  judgment  of  the  criminal 
court  of  Ohio  county,  convicting  him  upon  an  indictment  and 
evidence  similar  to  those  described  in  the  cases  of  the  State 
V.  EHzaheth  Emhlen,  5fi  W.  Va.  678.  Tlie  property  was 
worth  about  ^2,500.00  and  the  contract  fixed  the  price  at  $8,- 
000,00,  to  be  paid  in  equal  quarterly  installments  running 
through  six  years,  and  called  for  the  payment,  in  advance,  of 
interest  on  the  purchase  money  at  the  rate  of  twelve  per  cent, 
per  annum,  in  addition  to  taxes  and  all  other  assessments. 
Vesta  Vaughn,  the  occupant  of  the  house,  the  alleged  vendee, 
says  she  paid  ten  dollars  down  and  generally  ten  dollars  per 
week  thereafter,  but  occasionally  more  than  that  sumi  The 
indictment  contains  two  counts,  the  first  of  which  charges  an 
unlawful  leasing  and  letting  of  the  property,  and  the  other  aji 
unlawful  permiasion  of  its  use.  The  second  is  predicated  upon 
permitted  occupancy  of  the  property  after  breach  of  the  condi- 
tion of  the  contract. 

As  evidence  of  the  same  character  and  gttantum  in  general 

waa  adduced  on  this  trial  as  that  considered  in  State  v.  Emblem, 

56  W.  Va.  678,  and  held  sulBcient  to  convict,  it  is  obvious  that 

the  trial  court  did  not  err  in  refusing  to  exclude  it  from  the 
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jury.  The  principles  declared  in  that  case  also  sustain  the  in- 
Btruction,  given  for  the  state,  hy  which  the  jury  were  told  they 
should  find  the  defendant  guilty,  if  they  believed  beyond  reason- 
able doubt  he  had  owned  or  controlled  the  house  in  question 
and  wilfully  and  knowingly  permitted  the  use  of  it  by  the  wit- 
nese  Vesta  Vaughn  as  a  house  of  ill-fame  and  she  had  actually 
used  and  kept  it  as  Buch. 

The  court  erred,  however,  in  admitting  a  certain  document 
in  tvideoce  to  prove  knowledge,  on  the  part  of  the  defendant,  of 
the  purposes  for  which  the  house  was  used.  The  occupant 
thereof  was  one  Vesta  Vaughn.  She  had  been  previously  in- 
dicted for  keeping  and  maintaining  the  same  house  as  a  house 
of  ill-fame,  and,  on  her  plea  of  guilty,  entered  in  April,  1902,* 
had  been  fined  one  dollar.  A  copy  of  the  record  of  her  in- 
dictment and  conviction,  bearing  the  following  endorsement: 
"E.tecuted  the  within  writ,  within  Ohio  county,  W^st  Virginia, 
this  10th  day  of  May,  1902,  by  delivering  a  true  copy  thereof 
to  Wm.  T.  EmWen.  Wm.  J.  Lantry,  D.  S.  for  W.  W.  Irwin,  S. 
0.  C,"  was  introduced  as  evidence,  over  the  objection  of  the 
defendant,  for  the  purpose  of  proving  tiiat,  a  few  days  before 
the  date  of  the  offense  with  which  he  is  charged  in  the  indict- 
ment, the  defendant  knew  what  use  the  tenant  was  making  of 
the  property.  There  was  no  competent  evidence  of  the  de- 
livery of  this  paper  to  the  defendant,  on  the  10th  day  of  May, 
1903.  It  was  not  a  writ  or  notice,  service  of  which  is  author- 
ized by  a  sheriff  or  a  constable  as  a  part  of  his  official  duty. 
In  such  cascB,  the  return  of  the  crfficer  is  sufficient  evidence  of 
service,  but  we  know  of  no  principle  hy  wiiich  it  is  made  eri- 
dence  of  the  delivery  of  other  papers.  In  delivering  such  a 
paper,  the  (rffieer  performs  an  act  not  within  his  official  duty. 
He  is  not  bound  to  perform  it,  and,  if  he  does,  he  occupies  no 
higher  position  in  doing  bo  thaa  any  other  citiaen  would  in 
doing  the  same  act,  and  the  act  itself  must  he  proved,  if  relied 
upon,  in  the  manner  in  which  it  would  be  proved,  if  done  hy  a 
private  individual.  An  officer's  return  is  evidence  of  things  re- 
quired hy  law  to  be  included  therein  and  nothing  more.  Hea- 
song  V.  Pressley,  86  Ind.  55.5,  559;  Ltndley  v.  Kelley  42  Ind. 
294 ;  Murfree  on  Sheriffs,  sees.  866-7 ;  Wade  on  Xotiee,  sees, 
1361-64.  II  is  not  evidence  of  service,  made  outside  of  the  state. 
FiV(cr  V.  Frederick;  33  Mo.  fll2. 

66  w.  Va. 
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For  the  error  aforesaid,  the  judgment  will  be  Terersed,  the 
verdict  set  aside  and  the  case  remanded  for  a  nev  trial. 

Reversed  and  Remanded. 


CHARLESTON. 

Dudley  v.  Barrbtt  et  ah. 
Submitted  September  7,  1909.     Decided  December  1,  1909. 

I.     Abbiohhents — Enforcement   of  Partial   Payment   of  Z»e6( — /«- 

rUdictUm. 

For  the  enforcemeDt  of  payment  Of  a  part  of  a  debt,  as- 
Blgned  by  the  creditors  without  the  assent  or  acceptaace  of  the 
debtor,  there  la  no  Jurisdiction  In  a  court  of  law,  but  such  par- 
tial recovery  may  be  had  In  a  court  of  equity,     (p.  366). 

:     ElLKcnon  of  Remedies — Legal  or  Equitable  Suit — Election. 

A  plaintiff  in  a  suit  In  equity,  for  whose  benefit  an  action 
at  law  Is  pending  for  the  recovery  of  the  demand  set  up  In  his 
bill,  cannot  be  compelled  to  elect  as  to  which  suit  he  will  pros- 
ecute, If  there  appears  to  be  Jurisdiction  of  such  demand  In  the 
equity  court  and  none  In  the  law  court     (p.  372). 

Sakk — Nature  and  Oroundt. 

Before  an  election  of  remedy  can  be  ordered,  It  must  appear 
that  the  party  hbs  more  than  one  remedy,    (p.  373). 

Assignments — Construction. 

A  p^>er,  assigning  a  demand,  in  general  termii,  to  a  named 
person  aad  others  therein  named,  and  declaring  the  pur- 
pose of  the  assignment  to  be  payment  of  a  certain  debt,  de- 
scribed, to  each  of  the  persons  named,  and  the  residue,  if  any, 
to  be  intended  for  the  assignor,  is  construed  and  held  to  be 
an  assignment  of  certain  parts  of  the  debt  to  each  of  the  per- 
sons named,     (p.  367). 

Refebence — Premature  Reference — Effect. 

An  appellate  court  will  not  reverse  a  decree,  properly  made 
on  a  commissioner's  report  for  the  sole  reason  that  the  cause.  In 
the  condition  In  which  It  was,  when  the  order  of  reference  was 
made,  ought  not  to  have  been  referred  to  him.     (p.  3GS). 

PixuDiNo— <7on«lruction . 

Words  In  a  pleading  are  to  be  taken  In  the  sense  in  which  the 
contest  shows  they  were  used.     (p.  370). 
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7.  BviDEKCE— Deputy  SHertff— Collection  of  Taxet—Pretumption. 

After  the  lapse  of  a  reasonable  time,  from  the  date  oa  vhlch 
a  deputy  sheiifF  should  have  collected,  and  accouoted  to  hla 
priDclpal  for,  taxed  charged  to  him  for  collection,  he  will  be 
presumed,  In  the  absence  of  evidence  to  the  contrarr,  to  have 
collected  them,     (pl  370). 

8.  Taxation — Collection — ^Action    on    CoJIectoK*    Bond — Tariantx. 

In  an  action  on  a  bond  of  a  deputr  dieiiff  for  the  reconrj 
of  money  due  from  him  on  account  of  taxes  collected  by  him  or 
which  he  should  have  collected,  a  variance  ot  proof  from  tbe 
pleadings  Is  not  established  by  the  fact  that  the  bill  claims  a 
balance  due  on  account  of  the  last  two  years  of  the  four  year 
period,  while  the  proof  shows  that  collections  of  said  years  were 
applied  on  the  accounts  of  the  preceding  yMrs  so  as  to  pro- 
duce such  balance,     (p.  371). 

9.  Fatuent — Taking  New  Simple  Contract  for  Bpedaltv. 

The  taking  of  a  new  simple  contract  obllKatlon  for  a  spe- 
cialty debt  does  not  pay  the  orlglnal''deht,  nor  suspeod  the 
right  of  action  on  the  original  contract,    (p.  371). 

10.  EQnTY — Decree  for  Co^efendant — Prayer  for  Relief. 

Upon  a  bill  in  equity,  stating  a  cause  of  action,  constituting 
a  common  basis  tor  claims  due  the  plaintiff  and  certain  de- 
fendants Bgalnst  other  defendsnts,  and  preying  relief  to  the 
plaintiff  and  the  defendants,  having  demands  based  on  such 
common  ground,  which  1b  taken  for  confessed  as  to  a  defendant 
of  the  class,  last  named,  a  decree  may  properly  be  rendered  in 
his  favor,  although  the  record  shows  no  express  prayer  by  lilm 
for  relief,     (p.  372). 

11.  Sxas—Partiei — Pendente  Lite. 

rt  Is  not  error  to  pronounce  a  decree  In  favor  of  a  pendente 
lite  purchaser  who  has  not  been  made  a  party  to  the  suit 
(p.  374). 

Appeal  from  Circuit  Court,  'Wood  County, 

Bill  by  J.  W.  Dudley  against  A.  T.  Barrett,  W.  A.  McCosh, 
and  others.  From  the  decree  Birdie  K.  McCosli,  administratrix 
of  W.  A.  MeCoeh,  he  having  died,  appeals. 

Affirmed. 

William  Beard,  for  appellant. 

W.  E.  McDougle,  for  J,  T.  Dunbar.  Dave  D.  Johnson,  for 
D.  E.  Iieacli.  Smith  D.  Turner,  for  Weat  Union  Bank.  Dan 
B.  Leonard,  for  B,  F.  Blackahire.  Merrick  £  Smith,  for  Ean- 
Bom  Hector, 
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FoPPENRtRaEB,  Jodoe: 

A.  T.  Barrett,  a  deputy  for  J.  L,  Buckley,  sheriff  of  Wood 
county,  for  the  years  18S9,  1890,  1891  and  1892,  entered  into 
a  bond,  in  the  penalty  of  |20,000.00,  conditioned  for  the  faith- 
ful discharge  of  his  duties  as  such  and  the  accounting  for  and 
paying  over  of  all  sums  of  niMiey  that  should  come  into  bis 
hands  by  virtue  of  his  office  together  with  A.  J.  Hannaman, 
J.  R.  Barrett,  P.  C.  Barrett,  W.  A.  McCosh  and  J.  T.  Dunbar, 
his  Bureties.  He  defaulted  and,  on  October  1,  1900,  Buckley 
made  a  settlement  with  him,  according  to  the  allegations  of  the 
bill  in  thid  cauee,  showing  a  balance  of  $i>,347.73,  duo  from 
him.  On  account  of  this  balance,  four  negotiable  notes  for 
$3,500.00,  $1,500.00,  $1,500.00  and  $2,500.00,  respectively, 
dated,  respectively,  Jan.  1,  1901,  IVb.  9,  1901,  Feb,  0,  1901, 
and  March  28th,  1901,  all  payable  to  the  order  of  J.  R.  Barrett 
and  A.  J.  Hannaman  and  apparently  endorsed  by  tbcin,  and 
all  payable  one  year  after  date,  except  the  last  one  which  was 
payable  six  months  after  date,  were  delivered  to  Buckley,  who 
assigned  the  first  one  to  the  First  Xntional  Bank  of  Grafton, 
the  second  to  Hansom  Rector,  the  third  to  B.  F.  Blackshire, 
and  the  fourth  to  the  West  Union  Bank  of  West  Union,  West 
Virginia.  The  first  National  Bank  of  Grafton  assigned  and 
transferred  said  first  note  to  John  W.  Dudley.  I>ater,  just  when 
it  ia  not  disclosed,  Buckley  exetntcd  the  following  assignment 
of  the  balance  duo  him  from  Banett: 

"For  value  received  I  hereby  assign  transfer  and  set  over 
all  of  my  right  title  and  interest  in  and  to  the  within  bond; 
unto  J.  W.  Dudley  and  othfirs  named  below  in  and  to  my  claim 
against  A.  T.  Barrett,  amounting  to  924'. i3  with  interest  from 
Oct.  1st  1900,  secured  by  this  bond.  This  nssignmtnt  is  for 
the  purpose  of  paying  to  said  Dudley  2500.  with  int.  from  Jan. 
Ist  1901  to  B.  F.  Blackshire  l'>l>0.  and  Ranwom  Rector  1500. 
with  interest  from  Feby.  9th  1901  and  to  the  West  Union 
Bank  2500.  with  interest  from  Sept.  28  1901  and  the  residue 
of  said  claim  if  any  when  collected  is  to  revert  to  myself. 

J.  L.   BCCKLEY." 

On  the  8th  day  of  April,  1902,  Dudley  commenced  this  suit 
in  equity  against  Buckley,  Barrett  and  his  sureties  and  others  to 
obtain  a  decree  for  the  amount  so  assigned  him,  claiming  equity 
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jurisdiction  on  the  theory  of  want  of  remedy  at  law,  because 
he  had  an  assignment,  as  he  alleges,  of  only  part  of  Buckley's 
demand  against  Barrett  and  his  sureties.  He  made  all  the 
other  assignees  parties  defendant  to  his  bill  and  prayed  decrees 
to  himself  and  them  severally  for  the  amounts  due  him  and 
them,  respectively,  under  the  assignment.  There  was  a  refer- 
ence to  a  commissioner  and  such  further  proceedings  as  re- 
sulted in  a  decree,  requiring  A.  A.  Kellar,  Committee  of  W.  A. 
McCosh,  (who  became  insane  after  the  institution  of  the  suit), 
J.  L.  Buckley,  A.  J.  Hannaman,  J.  E.  Barrett  and  P.  C.  Bar- 
rett to  pay  to  Dudley  $3,359.20,  to  Rector  $1,910.95,  to  Black- 
shire  $1,910.95,  to  the  West  Union  Bank  $3,081.18  and  to  D. 
E.  Jjeach,  to  whom  Buckley  assigned  the  residue  of  the  Barrett 
debt,  $976.38.  After  (he  entry  of  this  decree,  McCoeh  died  and 
Birdie  K.  IlfcCosh,  his  administratrix,  has  appealed  from  it. 

Tlie  overruling  of  the  demurrer  of  Kellar,  the  committee 
of  McCosh,  is  made  the  basis  of  one  of  the  principal  assignmeata 
of  error.  Firet,  it  is  said  the  notes  executed  by  Barrett  and 
transferred,  as  hereinbefore  stated,  without  the  consent  of  the 
sureties  of  Barrett,  did  not  operate  as  payments  of  portions  of 
the  debt  on  account  of  which  the  notes  were  given.  This  sug- 
gestion seems  to  be  intended  as  an  argument  against  the  new 
that  the  debt  had  been  divided  by  the  creditor  into  parts,  by 
assignments,  without  the  consent  of  the  debtor,  so  as  to  confer 
jurisdiction  in  equity  to  enforce  payment  of  a  portion  of  the 
debt,  agreeably  to  Ihe  principles  declared  in  Kimberland  T. 
Bank,  16  AV.  Va.  555.  As  the  Barrett  debt  was  due  upon  a 
sealed  instrument  and  the  notes  wepe  not  under  seal  and  there 
is  no  evidence  tending  to  prove  that  they  were  accepted  as 
payments  on  the  debt,  they  were  obviously  not  payments.  Mer- 
ger takes  place  only  where  a  security  of  superior  grade,  giren 
by  the  debtor  to  the  creditor,  is  substituted  for  one  of  inferior 
grade,  without  any  agreement  as  to  its  effect  upon  the  original 
debt.  Andrew  v.  Simlh,  9  Wend.  (N^.  Y.)  23;  WeaJtJy  v.  Bell. 
9  Watts  (Pa.)  S73;  'iO  Am.  &  Eng.  Ency.  Law  596.  It  Is 
also  insisted  that  the  assignment  hereinbefore  quoted  was  an 
assignment  of  the  whole  debt  to  the  parties  named  in  it,  Du.lley, 
Hector.  Blackshire  and  the  West  Union  Bank,  and  consequently 
that  their  remedy  was  an  action  at  law,  since  the  statute  gives 
the  assignee  of  a  chose  in  action  a  right  to  sue  at  law  and  iih 
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hibits  a  suit  in  equity  in  such  case.  We  are  of  the  opinion,  how- 
ever, that  the  aseignment,  properly  construed,  separated  the 
debt  into  five  parts  giving  one  each  to  Dudley,  Rector,  Blackshire 
and  the  West  Union  Bank  and  leaving  the  residue  to  Buckley. 
Though  the  first  part  of  the  assignment,  clothed  in  general 
terms,  importa  an  assignment  of  the  whole  debt,  $9,247.73,  it 
must  be  read  in  connection  with  that  which  follows,  showing 
the  purpose  to  separate  it  into  parts.  The  sums  specified 
amounted  to  $8,000.00.  The  amount  of  the  whole  debt  was  set 
forth  in  order  to  show  that  there  would  be  a  balance  left  to  the 
assignor,  as  well  aa  to  identify  the  fund  or  debt  out  of  which  the 
assignments  were  made.  The  terms,  "I  hereby  assign  transfer 
and  set  over  oil  of  my  right  title  and  interest  in  and  to  the 
within  bond;  unto  J.  W.  Oudley  and  others  named  below," 
is  i!usceptjb1e,  under  a  well  nettled  rule  of  interpretation,  of  ap- 
plication to  several  und  separate  assignments  of  portions  of  the 
debt.  Particular  words  may  be  so  distributed  and  referred  to 
portions  of  the  written  instrument  as  to  make  them  conform 
to  the  general  intent  expressed  by  the  instrument,  it  being  con- 
sidered as  a  whole.  So  far  as  the  record  shows,  there  was  no 
connection  between  Dudley.  Keetor,  Blackshire  and  the  West 
Union  Bank,  except  thnt  they  held  paper  on  which  Dudley 
was  endorser  nnd  took  assignments  from  him  put  of  this  fund 
due  him  from  Barrett  for  their  protection  and  security.  Neither 
by  the  terms  of  the  assignment  nor  the  surrounding  circum- 
stances, does  it  appear  that  there  was  any  reason  for  their  taking 
a  joint  assignment  of  the  debt  or  that  they  would  have  been 
benefited  thereby.  The  intention  to  leave  to  Buckley  the  re- 
mainder of  the  Barrett  debt  after  the  payment  of  the  amounts 
due  to  Dudley,  Rector,  Blackshire  and  the  bank  is  oxpressed  on 
the  face  of  the  paper.  All  the  substantial,  material  and  con- 
trolling facts  disclosed  by  the  instrument  indicate  an  inten- 
tion to  make  separate  assignments.  Nothing  stands  in  the 
way  of  the  view  that  they  were  separate  and  partial  except  the 
general  terms  of  tiie  paper  quoted  above.  For  the  reason  al- 
ready stated,  these  lerme  are  not  controlling.  "Where  several 
words  importing  power,  authority  and  obligation  arc  found  at 
the'  commencement  of  a  clause  containing  several  branches,  it 
is  not  necessary  that  each  of  those  words  should  be  applied 
to  each  of  the  different  branches  of  the  clause ;  it  may  be  con- 
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Gtnied  reddendo  singula  singvius;  the  words  giving  power  and 
autliority  may  be  applicable  to  some  branches,  those  of  obiigt- 
tion  to  others.  *  *  •  Words  in  different  parts  of  a  statute 
must  be  referred  to  their  proper  conncctionB,  giving  each  in 
its  place  its  proper  force."  Lewis'  Suth.  Stat,  CMistr.,  section 
443;  Bvilding  As^n.  v.  Sohn,  54  W.  Va.  101,  113.  It  is 
hardly  necessary  to  say  that  the  rules  of  interpretation  appli- 
cable to  statutes  and  contracts  are  aubetantially  the  same.  Ap- 
plying this  principle,  we  read  the  assignment  as  if  it  had  said 
"I  hereby  assign,  transfer  and  set  over  to  J.  W,  Dudley  $2,- 
500,  with  interest  from  Jan.  1,  1901,  to  B.  F.  Blackshire 
$l,r.00.00  and  Bansom  Bector  $1,500.00  with  interest  from 
Feb.  9,  1901,  and  to  the  West  Union  Bank  $2,500.00  with 
interest  from  Sept.  28,  1901,  out  of  the  amount  due  me  oa  the 
within  bwid  from  A.  T.  Barrett,  $9,247.73."  In  so  constm- 
ing  the  paper  we  make  the  substance  thereof,  and  the  plain 
purpose  of  the  parties  thereto,  prevail  over  its  form.  As 
jurisdiction  in  equity  is  admitted  in  the  brief  of  counsel  for 
the  appellant,  provided  the  assignment  brc^e  the  debt  up  into 
parts,  without  the  conEcnt  of  the  debtors,  this  conclusion  ob- 
viously settles  this  contention  against  him. 

It  also  anEwers  the  argument  predicated  upon  the  allega- 
tion in  the  bill  to  the  effect  that  the  plaintiff  was  not  advised 
as  to  whether  the  other  parties  interested  in  the  assignment 
desired  to,  or  would,  unite  with  the  jdaintiff  in  the  suit. 
Whether  such  an  allegation  would  in  itself  confer  jurisdic- 
tion, we  need  not  say,  for  the  reason  that  a  solid  ground  of 
jurisdiction  is  found  in  the  division  of  the  debt  into  parts  by 
the  sGsignnKnt  without  the  consent  of  the  debtors. 

Alleged  prematureness  of  the  decree  of  reference  to  a  com- 
missioner is  assigned  and  insisted  upon  as  a  ground  of  error. 
The  decree  of  reference  was  a  mere  interloctory  order.  Though 
prematurely  made  or  otherwise  improper,  no  appeal  from  that 
decree  atone  could  be  taken.  It  is  necessary  to  await  the  final 
decree  on  the  merits  or  some  decree  that  is  made  appealable 
by  the  statute.  In  the  final  decree,  the  equities  of  the  part- 
ies, growing  out  of  any  erroneous  interlocutory  orders  or  de- 
crees, can  be  settled  and  adjusted.  If  it  be  a  matter  of  un- 
necessary cost,  the  court  may  place  it  upon  the  party  at  whose 
instance  it  was  made.  If  an  order  of  reference  be  made  in  a 
w  w.  v». 
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case  in  which  the  circumstaDces  justify  or  neceeeitate  it,  and 
IB  improper  only  becanee  it  was  made  before  necessity  there- 
for was  developed  by  the  [tieadings  and  the  evidence,  neither 
this  Court,  in  reviewing  the  decree,  nor  the  trial  coart,  in 
proDoondng  it,  would  correct  the  mere  formal  imperfectim 
or  defect  in  the  record  by  reveiBiog  and  setting  aside 
the  decree  of  reference.  "This  Court  would  not  reverse  a  Ae- 
cree,  which  was  properly  made  on  a  commissioner's  report,  for 
the  sole  reason  that  the  cause  in  the  conditicn,  in  which  it 
was,  when  the  order  of  reference  woe  made  to  the  consnifr- 
sioner,  ought  not  to  have  been  referred  to  him'."  Seabrigkt 
V.  Seabright,  28  W.  Va.  412  (pt.  6  syl).  It  is  the  duty  of 
this  Court,  on  an  appeal,  to  pronounce  such  a  decree  as  the 
circuit  court  should  have  pronounced,  and  not  to  afGirm.  a 
decree,  unless  it  be  such  as  the  circuit  court  should  have  en- 
tered. Therefore,  a  circuit  conrt,  having  prematurely  refer- 
red a  proper  cause  to  a  commissioner,  should  treat  the  report 
of  the  commissioner  as  if  it  were  one  made  in  a  case  properly 
referred,  if'  the  case  developed  before  the  commissioner  and 
by  the  pleadings  and  evidence,  shows  the  cause  to  be  one  which 
ought  to  have  been  referred  to  a  commissioner  at  a  date  or 
stage  later  than  that  at  which  it  was  referred.  It  seems,  too, 
that  if  a  reference  be  made  in  a  cause  in  which  there  is  no 
occasion  for  a  reference  and  evidence  be  taken  before  the  com- 
missioner, and  returned  by  him,  the  court  may  properly  con- 
sider it  and  render  a  proper  decree  on  the  merits,  without  set- 
ting aside  or  reversing  the  erroneous  order  of  reference.  In 
Bresee  T.  Bradfield,  99  Va.  331,  the  court  held  as  follows: 
"Where  there  is  nothing  in  the  pleadings  and  proofs  to  make 
an  account  proper  and  necessary,  and  the  court  has  improvi- 
dently  granted  an  order  of  reference,  it  is  harmless  error,  for 
which  the  cause  should  not  be  reversed." 

A  complaint  going  to  the  decree  of  reference  as  well  as  the 
decree  on  the  mlerits,  is  that  they  are  said  to  be  broader  in 
their  scope  than  the  bill,  because  the  latter,  in  terms,  claims 
a  iialance  due  on  account  of  "taxes  collected,"  while  the  order 
of  reference  requires  a  report  as  to  the  amount  due  on  ac- 
connt  of  tax  collections  "and  other  ofBcial  duties,  or  default  in 
payment  of  monies,  for  which  the  said  A.  J.  Barrett  became 
liable  as  deputy"  Ac,  and  the  proof  shows  that  fee  bills  of 
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officers  vent  into  his  hands  for  collection,  and  some  of  these, 
as  well  as  some  of  the  taxes,  were  never  in  fact  collected.  The 
settlement,  ascertaining  the  balance  due,  as  alleged  in  the  bill, 
was  made  October  1,  1900,  nearly  eight  }'eaxB  after  the  expira- 
tion of  the  term  of  office.  While  the  balance  claimed  is  de- 
scribed as  due  on  account  of  taxes  collected,  all  the  main  facts 
and  ciifumBtances  showing  the  nature  of  the  cause  of  action 
and  bow  it  accrued  and  the  making  of  a  settlement,  are  set 
forth.  Viewing  the  word  "collected"  in  connectiMi  with  these, 
we  think  it  is  used  to  indicate  not  only  actual  collections,  but 
also  what  should  have  been  collected  and  has  been  lost  and  is, 
therefore,  to  be  treated  as  collected.  It  is  not  to  be  supposed 
that  such  demands  were  oyerlooked  in  a  settlement  made  so 
long  after  the  duty  to  pay  over  the  money  had  attached.  ^S'ords 
in  a  pleading  are  to  be  taken  in  the  sense  in  which  they  are 
shown  by  the  contest  to  have  been  used.  Substance  must  pre- 
vail over  mere  form.  Ceranto  v.  TrimhoU,  63  W.  Va.  340 
(fiO  S.  £.  138).  A  deputy  sheriff's  conduct,  powers  and  lia- 
bility are  governed  by  law  as  well  as  the  ctmtract.  He  is 
clothed  with  Ihe  powers  of  his  principal,  and  his  duty  is  co- 
extensive  with  his  powera.  It  was  his  duty  to  collect  the  taxel 
and  fee-bills,  if  collectible,  and,  if  not  collectible,  to  return 
them  in  due  time,  just  as  an  officer  is  required  to  make  the 
money  on  an  eseaition  or  show  why  he  has  not  done  so.  After 
the  lapse  of  a  reasonable  time,  without  a  showing  to  the  cod- 
trary,  it  is  presumed  that  he  did  make  it.  Chapman  v.  Har- 
rison.  4  Rand.  336;  Tyree  v.  WHsmi,  9  Grat.  59;  Ballard  y, 
Thompson.  19  Grat.  14;  Murfree  on  Sheriffs,  section  976; 
Murfrce  Off.  Bonds,  section  459.  We  think  the  bill  covets  the 
relief  granted. 

MoCoeh  did  not  appear  in  the  cause.  On  the  I9th  day 
of  August,  1904.  his  insanity  was  suggested  by  the  West  Union 
Bank,  and,  on  November  23,  1904,  it  appearing  that  A.  A. 
Kellar  had  been  ap])ointed  committee  for  him,  a  scire  facias  waa 
awarded  against  Kellar  to  show  cause  why  the  suit  should  not 
proceed  against  him  as  committee.  On  December  12,  1904. 
John  G.  Hogan  was  appointed  guardian  ad  litem  for  M(<7oeh 
and  filed  his  answer.  On  March  30,  igo.*),  Kellar  appeared 
and  filed  his  demurrer  and  answer.  In  the  mean  time,  the 
order  of  reference  had  been-  made  and  partially  executed. 
66  w.  v«. 
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Most,  if  Dot  all,  of  the  evidence  had  been  taken,  and  the 
coart  ordered  the  conunisstoner  to  proceed  with  the  execution 
of  the  decree  and  make  his  report.  The  complaint  is  that  the 
court  did  not  make  a  new  reference  and  cauee  all  the  work 
to  be  done  over  again.  McCosh  was  bound  by  what  had  been 
done  before  he  became  insane.  Furthermore,  his  committee 
and  guardian  ad  litem  could  have  had  the  witnesses  re-called 
for  further  examination,  if  they  B»w  any  reason  therefor.  This 
position  of  connsel  for  the  appellant  is  clearly  untenable. 

It  is  said  there  is  a  variance  of  the  proof  from  the  allega- 
tions, because  the  bill  says  the  balance  due  is  on  account  of 
taxes  for  the  years  1891  and  1S92,  while  it  appears  that  col- 
lections, made  on  account  of  those  years,  were  so  applied  as 
to  pay  balan<:-es  due  on  account  of  the  years  1889  and  1890. 
The  bond  covered  the  four  year  period,  in  view  of  which  there 
was  no  special  reason  for  keeping  each  year's  business  separate 
from  the  others,  as  there  would  have  been,  had  there  been  a 
separate  bond  for  each  year,  or  liad  the  period  been  divided, 
as  to  liability,  by  reason  of  there  having  been  two  or  more 
bonds,  covering  different  parts  of  it,  and  having  on  them  dif- 
ferent seta  of  sureties.  Under  the  circumstant-es,  the  sheriff 
and  his  deputy  could  apply  the  payments  as  tliey  saw  fit,  and 
there  is  no  variance. 

To  the  suggestion  that  the  acceptance  of  the  notes  suspended 
right  of  action  on  the  bond,  or  extended  the  time,  and  bo  re- 
leased the  sureties,  it  suffices  to  say  there  is  no  evidence  tend- 
ing to  prove  Ihe  notes  were  accepted  as  payment  and  the  law 
does  not  presume  such  intention.  The  debt  was  due  on  a 
bond.  The  notes  were  simple  contracts,  inferior  in  legal  stand- 
ing. Hence,  the  presumption  would  be  the  other  way.  When 
ihe  debtor  gives  his  own  obligation,  carrying  a  higher  remedy 
than  that  incident  to  the  instrument  by  which  the  debt  was 
originally  evidenced,  there  is  a  presumption  of  intent  to  merge 
or  extinguish  the  latter,  but,  if  the  security  subsequently  given 
is  no  higher  than  the  original,  or,  though  higher,  is  the  obli- 
gation of  a  third  party,  there  is  no  such  presumption.  United 
States  V.  Lyman,  1  Mason  (IT.  S.)  481,  SO.");  Banorgee  v. 
Hovey.  5  Mass.  11,  25;  29  Cyc.  1135,  1136;  20  Am.  &  Eng. 
Ency.  Law  598;  2]  Am.  &  Eng.  Kncy.  Law  076. 

An  expression,  used  in  the  bHl,  is  relied  upon  in  argument. 
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as  admitting  or  charging  that  the  notes  vere  given  and  re- 
ceived in  payment  and  satisfaction  pro  tanto  of  the  amonnt 
due  on  the  hond,  and  so  making  them  payments  for  the  pnr- 
poees  of  this  case  whether  in  fact  they  were  or  not.  The 
clause  leferred  to  says  Barrett  "undertook  for  the  payment  of 
said  balance  so  fonnd  due  to  be  paid  in  installments.  And 
for  the  purpose  and  in  an  endeavor  so  to  provide  for  the  pay- 
ment thereof,  the  paid  A.  T.  Barrett  from  time  to  time  gave 
said  J,  li.  Buddey"  the  notes.  This  does  not  say  they  were 
given  and  accepted  as  payment",  nor  that  they  dhould  be 
treated  as  payments.  Me  endeavored  to  pay  in  installments 
by  giving  these  notes  and  paying  them  at  matnrity.  The  pur- 
pose was  not  accomplished,  because,  though  given,  they  were 
not  paid,  and,  therefore,  did  not  satisfy  the  debt.  We  think 
there  is  nothing  in  this  contention. 

Our  construction  of  the  assignment  answers  the  complaint 
founded  upon  the  overruling  of  the  motion  to  require  the 
plaintiff  to  elect  whether  he  would  proceed  with  this  suit  or  an 
action  at  law  for  the  enforcement  of  the  same  demand,  insti- 
tuted by  Buckley  for  his  benefit.  Such  election  will  be  re- 
quired only  in  cases  of  concurrent  jurisdiction,  or  two  or  more 
remedies  in  the  same  court.  Before  there  can  be  a  right  of 
election  as  to  remedy,  there  must  be  more  than  one  remedy 
ftvailaBle,  Here  there  was  but  one,  namely,  a  suit  in  equity, 
because  the  assignment  carried  ouly  part  of  the  debt  and  had 
not  been  assented  to  by  the  debtor,  so  far  as  the  rcoord  dis- 
closes. The  correctness  of  this  conclusion  is  made  apparent 
by  the  definition  of  the  terme,  "Election  of  Remedies."  7 
Ency.  PI.  &  Pr.  361 ;  Bouv.  Law  Die. ;  Sangsler  y.  Com.,  17 
Grat.  124;  Williamson  v.  I'cLclon,  18  Grat.  504. 

Rector  never  answered  the  bill  which  sets  forth  the  amount 
due  him  and  prays  a  decree  in  his  favor.  By  failing  to  do 
so,  it  was  taken  for  confessed,  that  is  to  say.  he  admitted  the 
money  was  due  him  and  manifested  willioguess  and  desire 
that  it  be  decreed  to  him  in  this  cause.  What  more  could  be 
have  done  by  an  answer?  The  relief  granted  hini  is  pred- 
icated on  the  bill,  not  on  extraneous  matter,  growing  out  of 
the  transaction  set  forth  in  the  hill,  and  proper  for  a  cross-bilL 
The  principles  declared  in  Kanamka  Lodge  v.  Swantij  37  W, 
ea  w.  v». 
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Va.  176,  Gojf  v.  Price,  42  W.  Va.  384,  and  Turner  v.  Slewart, 
51  W.  Va.  493,  are  not  applicable,  for  tbe  reason  that  the  re- 
lief here  given  is  based  on  sufficient  matter  in  the  bill,  and  no 
anairer,  praying  affirmative  relief  was  necessary.  Where  a 
case  ia  made  out  between  co-defendants  by  evidence  arising 
from  pleadings  between  the  complainants  and  defendants,  a 
court  of  eqnity  should  render  a  decree  between  co-defendants. 
Worthington  v.  Staunton,  Ifi  W.  Va.  308;  Roots  el  al  v. 
Magon  City  K.  M.  Co.,  27  W.  Vs.  483;  Bvrlew  v.  Quarrier,  16 
W.  Va.  108.  We  think  this  law  fits  the  case  in  hand.  It  also 
disposes  of  the  contention  that  no  decree  could  be  taken  in 
favor  of  Blackshire  because  he  took  out  no  process  on  his 
answer,  repeating  the  alle^tions  of  the  bill  and  joining  in  its 
prayer  for  relief. 

Insufficiency  of  evidence  to  warrant  the  finding  of  the  com- 
missioner, as  to  the  amonnt  of  the  Barrett  debt,  is  insisted 
upon  in  the  argument,  the  contention  being  founded  upon 
lack  of  proof  of  collection  of  all  the  taxes  and  fee  bills  placed 
in  the  hands  of  the  deputy  and  the  disclosure  that,  in  the 
settlement  of  Barrett's  estate  in  the  bankruptcy  court,  some 
tar  receipts  were  sold.  What  has  already  been  said  concern- 
ing tlie  scope  of  the  bill  applies  here.  It  does  not  appear, 
that  the  receipts  sold  were  collectible,  and,  even  if  it  did, 
Buckley  was  in  no  way  responsible  for  their  loss  by  sale  in  the 
bankruptcy  proceeding.  Buckley  was  under  no  duty  to  take 
and  collect  any  uncollected  taxes  remaining  in  the  hands  of 
his  defaulting  deputy,  if  we  could  see  that  he  had  such  taxes 
when  they  settled  in  October,  1900.  Barrett  had  contracted 
to  do  that  himself  and  these  sureties  had  guaranteed  the  per- 
formance of  that  duty.  The  bond  would  have  afforded  the 
sheriff  little  protection,  if  his  sureties  could  come  in  after  the 
taxes  had  become  old  and  uncollectible  or  dilUcult  of  collection, 
and  make  him  take  them  out  of  the  hands  of  the  deputy  and 
become  responsible  for  them  himself.  The  only  duty  Buck- 
ley owed  the  sureties  was  abstention  from  acts  of  fraud  or 
bad  faith  toward  them.  37  A.  &  E.  Enc.  Law  511.  In 
Et/re  V.  Evirett,  2  Russ.  381,  Lord  Eldon  said:  '"Hie  surety 
has  no  right  to  say  that  he  is  discharged  from  the  debt  •  •  • 
if  all  that  he  rests  upon  is  the  passive  conduct  of  the  credi- 
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tor  in  not  suing.  He  must  hiuutelf  uee  diligenee  and  take  such 
effectual  means  as  will  enable  him  to  caJl  on  the  creditor 
either  to  sue  or  to  give  him,  the  surety,  the  means  of  suing." 

The  decree  ascertained  the  amount  due  aa  of  February  1, 
1893,  and  allowed  interest  on  the  same  from  that  date.  It  is 
Eaid  there  is  no  proof  of  a  settlement  on  that  dftte.  Tliere 
is  a  paper  dated  October  1,  1900,  signed  by  Barrett  and  Buck- 
ley, stating  an  account,  showing  a  balance  as  of  that  date 
and  the  addition  of  interest,  and  independently  of  this  state- 
ment, evidenc*  proves  the  amjonnt  decreed  was  due  on  that 
date.  Therefore,  it  seems  rather  immaterial  whether  a  settle- 
ment was  then  actually  made.  That  the  hwiks  show  a  credit 
of  $570.00  as  of  October  1,  1900,  in  order  to  make  the  balance 
due,  as  of  February  1,  1893,  what  the  court  decreed  it  to  be 
on  that  date,  ie  not,  in  any  sense,  prejudicial  to  the  appellant. 
It  makes  the  interest  less  than  it  would  otherwise  have  been. 
The  assignment  is  not  well  taken. 

D.  E-  Leach  to  whom  the  decree  gives  the  residue  of  the 
Barrett  debt,  held  by  Buckley  at  the  date  of  the  institution 
of  the  suit,  not  having  been  made  a  party  to  the  cause,  an 
assignment  of  error  is  predicated  on  this  feature  of  it.  Buck- 
ley assigned  his  interest  to  Leach  pendente  lite.  Hence  the 
latter  is  as  effectually  bound  by  the  decree  as  Buckley  himeelf. 
Harmon  v,  Byram's  Adm'r,  11  W.  Va.  511;  White  v.  Perry, 
14  W.  Va.  66;  Zmr  v.  Finh,  18  W.  Va.  693;  Stout  v.  PhiU 
ipin.  41  W.  Va.  339;  Shumate  v.  Crockett,  43  W.  Va.  491. 
If  he  had  purchased  Buckley's  interest  before  the  institution 
of  the  suit,  a  decree  in  his  favor  would  have  been  erroneous. 
!^nider  v.  Brown,  3  W.  Va.  143;  Bailey's  Adm'r.  v.  Robinson, 
1  a  rat.  4. 

Perceiving  no  error  in  the  decree,  complained  of,  we  affirm 
it. 

Affirmtd. 
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CHARLESTON. 

Statb  v.  Ghatelt. 
Submitted  September  4,  1909.     Decided  December  1,  1909. 

1.  I\Dicm£NT  ASD  InrcMjfATioN — BepanUe  Count* — ConctutUmt. 

A  charge  Interpolated  In  an  lndlctniei<t  for  murder  after 
tha  main  charge  In  the  form  itf  the  statute,  and  preceding  the 
concluelon,  "Against  the  peace  and  dignity  of  the  Btate,"  that 
defendant  had  been  before  sentenced  In  the  United  States,  to  a 
period  of  confinement  In  the  penitentiary  for  the  murder  of  cme 
Laws,  In  Surrj  County,  North  Carolina,  doei  not  constitute  a 
separate  and  distinct  count,  nor  render  the  Indictment  bad  for 
want  of  a  premier  coDclnsl<m.    (p^  376). 

2.  Hoiiictim—Premmptio*  of  Law — Evidence  of  Murder. 

An  InMructlon  that,  where  a  homicide  Is  proved,  the  pre- 
Bumption  Is  that  It  Is  murder  In  the  second  degree,  and  that 
the  burden  Is  on  the  state  lo  raise  It  to  first  degree  murder,  and 
oa  the  accused  to  show  want  of  malice  and  other  facts  and  cir- 
cumstances reducing  the  offenBe  to  manslaughter,  or  to  any 
lessor  offense  provable  under  the  indictment.  Is  not  bad,  or 
Inapplicable,  though  the  erldence  be  not  sufllclent  to  support  a 
verdict  higher  than  voluntary  manslaughter;  the  presumption 
referred  to  being  a  presumption  ot  law  arising  from  the  con- 
struction given  lectlon  4200,  Code  1906,  and  not  a  presumption 
of  fact,  depending  on  the  facts  and  circumstances  attending 
the  homicide,  and  shown  In  evidence.  Poffenbakoeb,  Judge, 
dlHsenting  In  part    (p^  376). 

3.  Same — Ijittructiont — Self  Defente. 

On  a  trial  for  murder,  where  self  defense  Is  relied  on,  and  In- 
struction telling  the  Jury,  among  other  things,  that  "it  can  not 
be  Inferred  from  the  bare  act  of  striking,  without  any  danger- 
ous weapon,  that  the  aggressor  intended  to  kilt,  and  that  un- 
less there  be  a  plain  manifestation  of  a  felonious  Intent,  no 
assault,  however  violent,  without  a  deadly  weapon,  will  Justify 
killing  the  assailant  under  the  plea  of  necessity."  and  by  which 
the  remainder  of  the  Instruction  attempting  to  apply  this  law 
to  the  facts  proven  is  limited,  is  erroneous  as  calculated  to 
mislead  and  deceive  the  Jury.  It  Is  not  the  law  that  "no  assault, 
however  violent,  without  a  deadly  weapon,  will  Justify  the 
killing  of  an  assailant."     (p.  377). 

Error  to  Circuit  Court,  Haleigh  County. 
Robert  Gravely  was  convicted  of  murder  in  the  Bcoond  de- 
gree, and  brings  error.  Reversed. 
es  w.  V*. 
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W.  B.  Thompson,  W.  H.  McQinnie,  0.  W.  Williame,  and 
File  £  File,  for  plaintiff  in  error. 

WUliam.  Q.  Conleg,  Attorney  General,    for  the  State. 

Miller,  Pbesident: 

Upon  an  indictment  in  the  criminal  court  of  Baleigh  count;, 
charging  defendant  vith  the  murder  of  one  Lilly,  the  jury 
found  him  guilty  of  murder  in  the  second  degree,  and  the 
judgment  thereon  of  the  criminal  court,  that  he  be  impriaoned 
in  the  penitentiaiy  for  twelve  years,  being  afGrmed  on  af^ieal 
by  the  circuit  court,  he  haB  brought  the  caae  here  for  review 
on  writ  of  error. 

The  sufBciency  of  the  indictment,  tested  by  deowrrer  there- 
to in  the  court  below,  is  challenged  here.  The  objection  to  it 
is,  that  it  ie  in  two  counts,  and  that  the  first  count  does  not, 
as  required  by  section  8,  article  3,  of  the  Constituticm,  con- 
clude "AgaJnBt  the  peace  and  dignity  of  the  State."  The 
theory  is  that  because  there  is  interpolated  therein,  after  the 
words  charging  the  crime,  and  before  the  conclusion,  "Against 
the  peace  and  dignity  of  the  State,"  the  chai^  that  defendant 
had  been  before  sentenced  in  the  United  States,  to  a  period  of 
confinement  in  the  penitentiary  for  the  nuirder  of  one  Iawb, 
in  Surry  county,  North  Carolina,  the  latter  charge  ctmeti- 
tutes  a  separate  and  distinct  count  to  which  the  conclusion, 
"Against  the  peace  and  dignity  of  the  state,"  alone  applied. 
The  point  is  without  merit. 

The  next  error  assigned  is  the  giving  of  instructions  nnm- 
ber  one  and  two  for  the  state.  The  firat  is:  ''The  Oourt  far- 
ther instructs  the  jury  that  where  a  homicide  is  proved,  the 
presumption  is  that  it  is  murder  in  the  second  degree,  and  the 
burden  is  on  the  state  of  showing  that  it  is  murder  in  the 
first  degree;  and  upon  the  accused  of  showing  that  it  was 
without  malice,  and  is,  therefore,  only  manslaughter,  or  that 
he  acted  lawfully  and  is  therefore  not  guilty,  and  in  arriving 
at  a  verdict  in  this  case  as  to  the  degree  of  guilt,  if  any,  the 
jury  should  take  into  consideration  all  the  evidence,  both  that 
for  the  state  and  defense."  This  instruction  was  held  good 
in  Hill  V.  Commonwealth,  3  Grat.  595,  and  State  v.  Cain,  20 
W.  Va.  709;  but  it  is  said  to  be  inap|^icaUe;  that  the  pre- 
66  w.  Ta. 
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auiaption  of  murder  in  the  second  degree,  propounded  by  the 
instruction,  is  not  true  of  every  homicide,  regardleas  of  the 
facts  and  surrounding  circumstances;  that  such  presumptiixi 
ariees  only  ia  cases  where  the  killing  is  ahown  to  have  been 
vith  malice  aforethought :  and  that  such  presumption  does  not 
arise  where  the  evidence,  aa  it  is  claimed  is  the  fact  in  this 
case,  allows  defendant  guilty  of  no  higher  offense  than  volun* 
tary  manslanghter.  For  this  proposition.  Slate  T.  Beattg,  51 
W.  Ya.  333,  seventh  point  of  the  syllabus  is  relied  on,  namely, 
that  "^'here  the  killing,  although  intentional,  is  done  in  pas- 
si<Hi.  in  heat  of  blood,  upon  sudden  provocation,  by  gross  in- 
dignity, out  of  tenderness  for  the  frailty  of  human  nature, 
the  law  reduces  the  offense  to  manslaughter;"  also,  Lewis  v. 
Cotttmonwealth,  78  Va.  732,  holding  that,  "malice  is  presumed 
from  the  fact  of  the  killing  unaccompanied  with  circumstances 
of  extennaticfft ;  and  the  burden  of  disproving  malice  ia  on  the 
accused."  We  do  not  think  the  instruction  amenable  to  the 
criticism.  Section  4200,  Code  1906,  makes  all  murder,  except 
murder  by  poison,  lying  in  wait,  etc.,  murder  in  the  second 
degree.  The  presumption  intended  by  the  instruction  ia  the 
presumplion  of  law  arising  from  the  construction  given  this 
statute.  State  v.  DodAs,  54  W.  Va.  287,  296.  It  was  not  in- 
tended to  Bsaert,  and  the  instruction  does  not  in  tenre  assert, 
that  all  mnrder,  regardless  of  the  facts  and  circumstances  of 
the  crime,  is  presumed  to  be  murder  in  the  second  degree.  On 
the  contrary,  it  properly  submitted  to  the  jury  the  question  of 
the  want  of  malice  necessary  to  reduce  the  offense  to  man- 
slaughter, and  told  the  jury  also  that  if  defendant  acted  law- 
fully he  might  be  found  not  guilty  of  any  crime. 

The  objection  to  instruction  numher  two  is  more  serious. 
It  is  as  follows:  "The  court  further  instructs  the  jury  that 
it  cannot  be  inferred  from  the  bare  act  of  striking,  without 
any  dangerous  weapon,  that  the  aggressor  intended  to  kill, 
and  unless  there  be  a  plain  manifestation  of  a  felonious  intent, 
no  assault,  however  viMent,  without  a  deadly  weapon,  will 
justify  killing  the  assailant  under  the  plea  of  necessity;  and 
although  the  jury  may  believe  from  the  evidence  in  this  case, 
that  the  deceased.  Bud  Lilly,  and  A,  J.  Shumate,  or  either 
of  them,  did  in  fact  assault  the  prisoner,  Robert  Gravely, 
by  striking  him  with  the  fist,  yet  the  prisoner  would  not  be 
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justified  in  ehootiitg  and  killing  the  said  Bud  lilly,  imlesa 
there  vras  a  plain  miuiifeBtation  of  a  felonious  intent  upon  the 
part  of  the  deceased.  Bud  Lilly,  and  A.  J.  Shumate,  or  either 
of  them,  to  kill  the  said  Hobert  Oravely,  or  to  inflict  upon  him 
some  serious  bodily  harm:; 

"And  in  passing  upon  the  case  ae  to  the  innninency  of  the 
danger  which  threatened  the  prisoner,  and  the  necessity  of 
the  killing  in  the  first  instance  the  prisoner  ia  the  judge;  view- 
ing it  from  the  prisoners  stand  point  at  the  time,  but  he  acts 
at  his  peril  ae  the  jury  must  pass  upon  his  action  in  the  prem- 
ises." The  vice  of  this  instruction  is  not  in  the  conclusion  in 
its  first  peragraph,  but  in  the  first  proposition  thereof,  by 
which  the  latter  is  limited,  namely,  "that  it  cannot  be  infer- 
red from  the  bare  act  of  striking,  without  any  dangerous  wea- 
pon, that  the  aggressor  intended  to  kill,  and  unless  there  be 
a  plain  manifestation  of  a  felonious  intent,  no  assault,  how- 
ever  violent,  withovt  a  d-etuHy  weapon,  will  justify  killing  the 
assailant."  We  think  that  although  the  cOTiclusion  of  the  in- 
struction contains  the  words,  "or  to  inflict  upon  him  some  ser^ 
ious  bodily  harm,"  the  first  claupe  of  the  instruction  was  cal- 
culated io  mislead  and  deceive  the  jury,  and  to  induce  the  be- 
lief that  defendant  was  justified  in  killing  his  assailant 
in  te\i  defense,  the  assault  being  witliout  a  dangerous  weapcm, 
unless  there  was  a  plain  manifestation  of  a  felonious  intent  to 
kill  him,  "however  violent"  the  assault  may  have  been.  This 
is  not  the  law.  It  is  conceded  that  when  one  is  assaulted  he 
may  repel  force  with  force,  and  may  even  take  the  life  of  hie 
assailant,  if  it  is  plainly  manifest  that  he  is  in  danger  of  ana* 
taining  serious  bodily  harm.  By  section  4208,  Code  iy06.  if 
one  by  any  means  cause  another  bodily  injury  with  intent  to 
maim,  disfigure,  disable,  or  kill,  he  is  guilty  of  a  felony.  The 
evidence  in  this  ca^  shows  and  tends  to  show:  That  Bud 
Lilly,  the  deceased,  was,  at  the  time  the  shot  was  fired,  assist- 
ing Shumate,  the  principal  assailant,  and  had  then  on  his  per- 
son a  pistol,  which  he  had  taken  from  the  bed  in  the  room 
where  the  homicide  occurred ;  that  defendant  had  not  assaulted, 
or  attempted  to  asspult,  either  of  his  assailants;  that  both  Lilly 
and  Shumate  were  larger  and  stronger  men  than  himself, 
and  that  at  the  time  he  fired  the  fatal  shot,  Shumate  was 
striking  him  in  the  face  with  his  fist,  and  the  blood  from  his 
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woani  vas  running  into  his  eyea  and  blinding  him.     Wliarton 
on  Horn.  (3rd  Ed.)   500,  saye,  that  "if  an  assault  was  made 
by  a  Btrong  man  Tipon  a  veak  one,  and  the  battery  extended  bo 
far  beyond  the  provocation  as  to  ainouni  to  a  felcaiy,  or  as  to 
endanger  the  life  of  the  person  aesaalted,  he  might  be  justified 
in  using  a  deadly  weapon  in  rwictanc*.     So,  one  is  justified  in 
using  a  deadly  weapon  to  defend  hiraeelf  from  a  public  whip- 
ping, by  one  greatly  his  superior  physically.     Aud  where  a  man 
is  assaulted  bj  a  mob  of  angry  and  excited  men,  some  of  whom 
are  armed,  and  he  kills  one  of  them  with  a  deadly  weapon,  an 
iostniction  is  erroneous  which  limits  Kis  right  to  defend  him- 
self to  assaults  made  by  the  deceased  only,  leaving  out  of  con- 
tideratioQ  his  right  to  use  a  weapon  if  necessary  to  protect  him- 
self from   impending  harm   at  the  hands   of   ihe   mob."     In 
Davis  V.  rAe  People,  88  111.  350,  one  of  the  case*  cited  by 
Wharton,  the  syllabus  is:     "It  is  not  true,  as  a  matter  of  law, 
that,  where  one  menaces,  and   threatens  to  strike,  aud  does 
strike  another  with  bis  hand  or  fist,  the  latter  is  not,  in  any 
case,  justified  in  using  a  deadly  weapon  upon  the  assailant. 
Whether  the  use  of  Euch  weapon  is  justified,  must  depend  upon 
the  fact  i^ether  the  party  was  in  imminent  peril  of  rcceiring 
great  bodily  harm,  or  had  reasonable  ground  to  so  believe,  and 
that  such  act  was  necessary  to  prevent  the  same."     In  Dtwta 
V.  State.  152  Ind.  34  (71  Am.  St.  Bep.  322,  325),  the  Indiana 
court  aays,  referring  to  instructions:     "These  inetructitms  in- 
form the  jury  that  a  person  assaulted  by  another,  who  has  no 
weapon  in  his  hands,  or  the  appearance  thereof,  is  not  justified 
in  using  a  deadly  weapon  in  defense  of  his  person.     If  that  is 
the  law,  then  in  every  conceivable  case  of  a  violent  attack  upwj 
one  by  another,  no  matter  what  the  circumstances  may  be,  no 
matter  what  the  disparity  between  the  ages  and  physical  strength 
of  the  two  may  be,  the  assaulted  party  must  stand  and  take 
his  chances  of  being  knocked  down  and  stamped  into  a  jelly, 
or  of  being  (^oked  to  death  before  he  can  lawfully  use  a  wea- 
pon   in  -his   defense.     Though   the   appearance   and   circuni- 
stances  of  the  assault  were  such  as  to  induce  the  reasonable 
belief  to  be  honestly  entertained  by  the  defendant  that  his  life 
\r&a  in  danger,  or  that  he  was  in  danger  of  great  bodily  harm 
from  the  assault,  he  could  not  lawfully  use  a  deadly  weapon  to 
repel  such  assault,  unless  the  assailant  had  a  weapon  in  his 
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bands,  or  the  appearance  thereof,  no  matter  how  many  he  had 
about  his  pereon.  Tbia  is  not  the  law.  •  *  *  *But,  we  have  a 
case  where  an  assailant  was  convicted  of  manslaughter,  where 
he  used  nothing  hut  his  hands,  thereby  choking  his  victim  to 
death,  and  that  judgment  was  affirmed  in  this  court."  Citing 
SkieUis  V.  Mate,  149  Ind.  395.  In  Botjers  v.  State.  60  Ark. 
76  (46  Am.  St.  Rep.  1S4,  158),  Uiat  court  says;  "One  who 
intentionally  commits  a  great  bodily  injury  upon  the  person 
of  another  may  or  may  not  be  guilty  of  a  felony,  depending 
upon  the  circumstances;  but,  as  such  an  injury  may,  under 
some  circumstances,  be  committed,  and  still  the  offender  not 
be  guilty  of  a  felony,  it  is  therefore  not  accurate  to  define  'great 
bodily  injury"  aa  'a  felony  committed  on  the  person.'  What 
constitutes  a  great  bodily  injury,  and  whether  the  circumstances 
in  any  case  are  such  as  to  justify  one  in  believing  that  such  an 
injury  is  about  to  be  comraitted  upon  him,  and  in  defending 
himself  against  it,  are  matters  which  niust  be  left,  to  a  great 
extent  to  the  jury."  In  High  v.  Staie,  26  Texas  App.  545  (8 
Am.  St.  Rep.  488,  490),  that  court  quotes  approvin^y  from 
Commonvfealth  v.  Drum,  58  Pa.  St.  1,  opinion  by  Justice 
Agnew,  as  follows:  "If  a  man  approaches  another  with  an 
evident  intention  of  fighting  him  with  his  fists  only,  and  where, 
under  the  circumstances,  nothing  would  be  likely  to  eventuate 
from  the  attack,  but  an  ordinary  beating,  the  law  cannot  recc^- 
nize  the  necessity  of  taking  life  with  a  deadly  weapon.  In 
such  a  case  (pain  or  bloodshed  supervening),  it  would  be  man- 
slaughter. *  •  •  But  a  blow  or  blows  are  just  cause  of  provo- 
cation; and  if  the  circumstances  indicated  to  the  slayer  a  plain 
necessity  of  protecting  himself  from  great  bodily  injury,  he 
is  excusable  if  he  slays  his  assailant  in  &n  honest  purpose  of 
saving  himself  from  this  great  harm."  These  authorities  we 
think  render  the  instruction  bad  in  the  particulars  indicated, 
calling  for  reversal  of  the  judgment  and  a  new  trial. 

The  judgment  below  refusing  a  new  trial  on  the  ground 
that  the  verdict  was  not  supported  by  the  evidence  is  also  as- 
signed as  error;  but  as  there  is  to  be  a  new  trial  because  of  a 
misdirection  to  the  jury,  it  would  be  improper  for  us  to  cwi- 
sidcr  the  evidence. 

The  judgment  below  will  be  reversed,  and  the  defendant 
awarded  a  new  trial.  Reversed. 
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Brannos,  Jcdoe.   {ditsenting) : 

I  hive  often  e^ipreeeed  my  oppoeitioD  to  the  reversal  of  fair 
triaU  for  grave  crimeB  upon  technical  groimde  or  overdiawn 
Tefinements.  I  cannot  agree  to  reverse  because  of  instruction 
Ho.  2.  Its  meaning  is,  that  if,  one  assault  another  with  a 
deadly  weapon,  the  fact  of  being  so  armed  tells  the  party  a«- 
eanlted  that  he  is  in  danger  of  death  or  great  bodily  hann, 
and  he  may  kill  bis  aseailant;  but  that  if  the  party  is  not  bo 
srmed  euch  danger  does  not  appear  to  be  imminent,  and  he 
vould  not  be  justifiable  in  killing  his  as^ilant,  unless  it  mani- 
festly appears  that  be  ts  in  such  danger.  It  does  not  say  that 
the  person  assaulted  may  not  kill  if  his  assailant  is  not  so 
armed.  It  simply  says  that  from  the  mere  act  of  striking 
with  the  fist  the  party  cannot  justify  the  killing.  If  this  were 
not  so  any  man  when  struck  by  another  with  the  fist  could  justify 
killing.  Such  a  doctrine  would  place  a  Bmflll  premium  on 
human  life,  l^is  instruction  does  tell  the  jury  that  even  if 
the  party  have  no  weapon,  but  is  striking  only  with  the  fist, 
the  party  assailed  may  take  the  life  of  bis  assailant,  provided 
it  does  sppear  from  the  violence  of  the  assault  that  he  was  in 
great  danger  of  death  or  bodily  injury.  This  instruction  con- 
cedes tlie  right  to  the  prisoner,  if  the  assault,  though  only 
with  the  fist,  was  so  violent  as  manifestly  to  disclose  an  iO' 
tent  to  do  great  bodily  harm,  to  take  the  life  of  his  assailant. 
Did  not  that  jury  understand  from  this  instruction  that  though 
the  deceased  was  not  armed,  yet  that  the  prisoner  haa  tne 
right  to  kill  him  if  the  aeaanit  was  eo  violent  as  to  manifest 
an  intent  to  inflict  upon  the  prisoner  death  or  great  bodily 
harm?  Is  not  that  the  plain  meaning  of  the  instruction?  The 
instruction  did  not  mislead  the  jury.  It  is  not  reasonable  to 
assume  that  it  did  when  it  is  so  readily  susceptible  of  a  meaning. 

Judge  WiLLUUB  unites  in  this  dissent. 

PoFFENBAEOKH,  JuDGE,  {dmenling  in  part) : 

I  fully  concur  in  the  reversal  of  the  judgment  and  granting 
of  a  new  trial.  I  have  no  fault  to  find  with  the  opinion,  ex- 
cept in  so  far  as  it  says  the  presumption,  alluded  to  in  the 
second  point  of  the  syllabus,  is  one  of  law  and  founded  upon. 
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or  grows  out  of,  section  4200  of  the  Code  of  1906.  In  my 
opinion,  it  is  wholly  unnecessary  to  say  whether  it  is  a  pie- 
Bimipti<»i  of  law  or  a  presumption  of  fact.  I  would  not  decide 
that  question  at  all  in  this  case.  I  do  not  think  the  pre- 
sumption, whatever  it  may  be,  grows  out  of  the  statute.  It 
was  recognized  at  common  law,  long  before  our  statute  was 
passed.  It  is  simply  a  rule,  formulated  fur  the  guidance  of 
courts  and  juries,  to  cover  the  omission  of  proof  of  express 
malice,  which  is  not  always  susceptible  of  direct,  positive  proof. 
It  being  impossible  to  look  into  the  mind  and  heart  of  the 
pris<Hicr,  to  ascertain  his  intent  and  purpose  at  the  time  he 
fired  the  fatal  shot  or  struck  the  mortal  blow,  the  existeni:* 
of  malice,  the  basic  ingredient  of  murder,  must  be  established 
by  inference.  It  cannot  be  established  in  any  other  way. 
Therefore,  the  law  says  if  a  homicide  has  been  proven,  the  jury 
may,  and  ought,  to  infer  malice,  on  the  part  of  the  accused, 
from  hie  act  in  taking  the  life  of  a  fellow  man.  Stated  in  a 
diiTerent  way,  the  rule  is  tliat  the  juiy  are  to  presume  the 
killing  to  have  been  malicious.  Kow,  whether  this  is  matter 
of  law  or  matter  of  fact,  is  a  mere  unsubstantial  and  generally 
immaterial  question  of  definition.  Whether  the  presumption 
l>e  regarded  as  one  of  law  or  of  fact,  its  function  and  effect 
upon  court  and  jury  are  just  the  same.  It  did  not  talce  its 
birth  from  our  statute  because  it  always  existed.  Blackstoae, 
Vol.  II,  p.  19!),  says:  "Lastly,  the  killing  must  be  committed 
with  malice  aforethought,  to  make  it  the  crime  of  murder. 
This  is  the  grand  criterion  which  now  distinguishes  murder 
from  other  killing;  and  this  malice  prepence,  maiUia  praecogt- 
iata,  is  not  so  properly  spite  or  malevolence  to  the  deceased  in 
particular,  as  .my  evil  design  in  general,  the  dictate  of  a  wicked, 
depraved,  and  malignant  heart.  *  *  *  And  it  may  be  either 
express  or  implied  in  law.  Express  malice  is  when  one,  wiih 
a  sedate,  deliberate  mind  and  formed  design,  doth  kill  another; 
which  formed  design  is  evidenced  by  external  circumstances 
discovering  that  inward  intention;  as  lying  in  wait,  antece- 
dent menaces,  fonner  grudges,  and  concerted  schemes  to  do 
him  some  bodily  harm.  *  *  •  Also  in  many  cases  where  no 
malice  is  expressed  the  law  will  imply  it,  as,  where  a  man  wil- 
fully jKiisons  another:  in  such  a  deliberate  act  the  law  pre- 
sumes malice  thougl;  no  particular  enmity  can  be  proved.  And 
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if  a  man  kills  acother  suddenly,  without  any  or  without  a  con- 
Btderable  provocation,  the  law  impliee  malice;  for  no  person, 
unless  of  an  abandoned  heart,  would  be  guilty  of  such  an  act 
upon  a  slight  or  no  apparent  cause."  See  also  1  Russell  on 
Crime,  p-  667.  Murder  is  a  common  law  crime,  AH  its  ele- 
ments are  determined  by  the  common  law.  No  statute  in  this 
State  undertakes  to  say  what  shall  constitute  murder.  Our 
statute  merely  alters  the  common  law  rule  of  pleading,  divides 
mnrder  into  two  degrees,  defining  the  lirst,  and  declaring  all 
other  murder  to  be  of  the  second,  and  prescribes  punishment 
different  from  that  inflicted  by  tbe  common  law.  It  does  not 
make  all  killing  murder,  nor  say  any  thing  about  a  presump- 
tion,, nor  define  murder,  nor  indicnte  the  kind  or  amount  of 
evidence  necessary  to  establish  it,  Ae,  at  common  law,  malice 
only  was  established  by  inference  from  the  fact  of  killing,  not 
express  intent  to  take  life,  the  essential  element  of  what  our 
statute  makes  murder  of  the  first  degree,  the  division  of  mur- 
der into  two  degrees  necessarily  limits  the  operation  of 
the  common  law  presumption  to  murder  of  the  second  de- 
gree. A  malicious  killing  constitutes  murder  of  that  degree, 
and  malice,  both  under  the  statute  and  at  common  law, 
was  inferred  from  the  act  of  killing.  llie  additional 
elements  of  deliberation  and  piemeditation  must  rest  upon 
additional  evidence.  The  criterion  of  first  degree  mur- 
der is  specific  intent  to  take  life  and  there  must  be  sufficient 
evidence  in  the  case  to  enable  the  jury  to  find  that  fact.  "We 
have  another  rule  which  says,  if  the  accused  struck  the  mor- 
tal blow  with  a  deadly  weapon,  upon  slight  provocation  or 
lA'ithout  any  at  all,  he  is  presumed  to  have  intended  the  con- 
sequences of  his  act,  and  is,  therefore,  prima  facie,  guilty  ol 
murder  of  the  first  degree.  Here,  again,  the  real  intent  and 
purpose  of  the  slayer  is  established  by  inference  from  the 
means  by  which,  and  the  circumstances  under  which,  he  effected 
the,  killing.  At  common  law,  these  circumstances  made  out 
a.  case  of  express  malice.  In  view  of  these  principles,  I  am 
/irmly  of  the  opinion  that  the  presumption  in  question  was  not 
lH>m  of  the  statute,  but  is  limited  and  restrained  by  the  statute. 
There  being  no  degrees  in  rmirder  at  common  law,  the  pre- 
siamption  of  malice  covered  the  whole  field  of  murder.  Whar. 
Horn.,  section  177.     The  statute  stops  it  at  murder  of  the  second 
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Aegree.  Thou^  the  courts,  in  stating  the  mle,  have  some- 
times mentioned  the  statute,  1  am  not  aware  of  an;  decision 
that  sa^'8  the  rule  emanates  from  it. 

As  to  whether  these  preauniptionB  are  of  law  or  fact,  Mr. 
Bishop  says  the  question  cannot  be  regarded  as  settled.  2 
Bish.  New  Crim.  Law,  section  673a  et  seg.  The  conclusions 
vary  throughout  the  several  jurisdictions  and  even  in  the  same 
jurisdiction.  In  State  v.  Dodds,  54  W.  Va.  289,  297,  Judge 
Warr£H  Miller  said,  with  the  concurrence  of  the  Court,  the 
presumption  of  specific  intent  to  take  life  is  one  of  fact. 

I  think  the  instruction,  embodying  the  rule  in  question,  was 
properly  given.  Its  propriety  depends  upim  the  existence  of 
evidence,  tending  to  prove  a  malicious  killing,  not  upon  the 
(lefinilion  or  origin  of  the  rule  in  any  degree.  BoUi  at  com- 
mon law  and  under  the  statute,  the  infliction  of  death  is  evi- 
dence of  malice.  This  evidence,  though  it  nray  not  be  con- 
trolling, nor  (.uHicient,  under  the  circumstances  of  the  case,  to 
sustain  a  verdict  of  guilty,  will  always  justify  the  giving  of 
snob  an  inslruction.  St-ale  v.  Taylor,  57  W.  Va.  228.  In  that 
c«se  we  said:  "Whether  these  presumptions  be  regarded  as 
matters  of  law  or  fact  cannot  affect  the  question  under  con- 
sideration. Even  if  presumptions  of  fact  only,  they  are  import 
tant  olenients  of  evidence  which  can  be  affirmatively  and 
autlioritively  brought  to  the  attention  of  the  jury  only  by  the 
action  of  the  court.  How  else  can  they  be  proved?  What 
document  other  than  a  law  book  will  prove  them?  What  wit- 
npiw  can  swear  to  them  ?  Must  they  be  brought  into  the  case 
by  the  nft-ntat  operation?  and  knowledge  of  the  jurors  only, 
unaided  by  rules  and  principles  bom  of  CMituries  •  of  expe- 
rience? Most  assuredly  not.  Obviously  the  court  may  prop- 
erly direct  attention  to  them.  Viewed  in  this  li^t,  the  court 
says  no  more  than  that  they  are  evidence,  an  aeacrtion  whicji  ia  - 
indisputably  tnie.  The  jury  arc  neither  told  that  they  jwove 
the  whole  cape  against  the  prisoner  nor  that  they  are  entitled 
to  any  fixed  amount  of  weight  as  against  other  evidence.  What 
amount  of  evidence  to  the  contrary  will  overcome  such  iwe- 
sumption  ia  always  left  to  the  jury,  but  there  must  be  some." 
We  may  add  here  that,  in  giving  such  an  instroctiMi.  the 
court  merely  advises  the  jury  of  inferences  which  they  ni»y 
draw,  and  are  in  duty  bound  to  draw,  from  the  evidence  be- 
es W.  Va. 
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fore  them.  To  justify  the  giving  of  Buch  an  instruction,  it  is 
odI;  necessary  that  there  be  snch  evidence,  and  it  is  plainly  oh- 
yiouB  that  there  is  such  evidence  in  every  instance  or  case  in 
which  a  homicide  has  been  proven.  In  passing  upon  the  pro- 
priety of  an  instruction,  the  court  does  not,  and  should  not, 
weigh  the  evidence,  to  determdne  whether  or  not  it  will  sustain 
a  finding,  agreeable  to  the  hypothesis  stated  in  the  instruction. 
The  <mly  inquiry  arising  upon  the  application  for  an  instruc- 
tion is,  whether  there  is  evidence  appreciably  tending  to  prove 
the  facta  6up[*Dsed  in  the  instruction.  State  v.  Clifford,  59 
W.  Va.  1.  The  sufficiency  of  the  evidence  to  sustain  a  verdict 
must  be  raised  in  a  different  way.  It  must  be  challenged  by 
a  motion  to  esctude,  a  demurrer  to  the  evidence  or  a  motion  to 
set  aside  tlie  verdict.     Stale  v.  Clifford,  cited. 


CHARLESTON. 

BeNNBTI'    v.    HOLLIMOEll.  ! 

Submitted  June  5,   1909.     Decided  December  1,  1909. 

1.  FoBCiBLE  Entry  and  Detaireb — Appeat— Amendment  of   fium- 

The  rules  respecting  description  of  the  property  required  In 
uolawful  detainer,  and  amendments  of  the  sutnmonB  or  com- 
plaint therein,  announced  In  Simpkina  v.  White.  43  W.  Va.  li!6; 
Thom  V.  Thorn.  47  W.  Va.  4;  Drinkard  v.  ifep(tn«(oII.  65  W. 
Va.  320;  and  BillinggUe  t. 'Stutter,  52  W.  Va.  92,  approved  and 
applied,     (p.  3S6). 

2.  LiANDLOBD  AND    TENANT — Unlawful    Detainer — Tenancg    by    the 

Montli — Conditiotu  Precedent. 

In  unlawful  detainer,  where  a  tenancy  Is  by  the  montb,  a 
definite  period,  as  distinguished  from  a  tenancy  for  an  IndeB- 
nlte  period,  as  from  month  to  montb,  no  notice  to  quit  Is  nec- 
essary; but  a  demand  for  poaseBBton  and  refueal  to  renew  such 
moDtlily  tenancy,  and  If  the  ground  of  the  action  be  tor  breach 
of  contract  to  pay  rent,  demand  for  the  rent  at  the  time  and 
place  Btlpulated,  are  conditions  precedent  to  such  right  of  ac- 
tion,    (p.  3S7). 

3.      Samb — Dnlawful  Detainei^-Default  in  Rent — Right  to  Danun/ea. 
la  an  action  of  unlawful  detainer  by  landlord  agalnet  ten- 
se w.  v«. 
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t  for  breach  of  contract  to  par  rant  reoerred  an 
not  racoTenble,  wbere  It  Is  ahown  tb&t  defendant,  with  th« 
craumt  of.  or  by  asreemait  with  the  plalntitf,  attorned  for  the 
rent  to  a  third  petsMU      (p.  388). 

Error  to  Circuit  Court,  Hancock  County. 
Avuon  bv  .Toeeph  Bennett  against  J,  P.  Bollinger.     Judg- 
mont  for  plaintiff,  and  defendant  brings  error. 

Beversed. 

0.  S.  .V'i.'--A  Ut,  Jchn  Starshall,  and  J.  R.  Donehoo,  for  plain- 
tiff in  eiror. 

E.  A.  H'lii,  for  defendant  in  error. 

MiLLKR.  Preside<ct: 

In  unlawful  detainer,  begun  before  a  justice,  plaintiff  ob- 
tained judgment  on  appeal  in  the  circuit  court  for  possession  of 
the  properly,  and  $13?,00  damages;  the  damages  demanded  in 
the  writ  being  only  $100.00. 

Tlie  fir^t  point  made  is  that  the  original  summons  and  com- 
plaint, as  aniended.  are  too  indefinite  and  uncertain  in  de- 
scription of  the  property  sned  for.  It  is  described  as  "a  part 
of  Lot  Xo.  l<ir>.  as  shown  on  the  recorded  plat  of  Chester,  Han- 
cook  Coimty.  West  Va..  and  descril>ed  as  follows:  The  West 
side  of  said  lot  fronting  36  feet  on  Indiana  Avenue,  thenoe 
alonj;  said  lot  Xo.  166 — 68  feet  to  an  alley,  along  said  alley 
34  feet,  thence  across  said  lot  No.  166  to  place  of  beginning." 
The  verdict  and  judgment  were  for  the  property  deacrtbed  in 
the  summons  as  amended.  We  think  the  amendment  was 
proper  and  the  description  sufficient.  Simpkitu  t.  White,  43 
W.  Va.  125:  Thorn  v.  Thorn,  47  W.  Ta.  4;  Drinkard  v.  Hep- 
tinslall  55  W.  Va.  330;  Biltwgstes  v.  Stttiler,  52  W.  Va.  92. 

The  complaint  charges  a  renting  by  the  month,  and  a  bread 
of  the  contract  to  pay  rent.  This  is  the  cause  of  action  stated. 
The  evidence  Fhows,  or  tends  to  show,  a  renting  by  the  month, 
and  not  a  tenancy  from  mouth  to  month.  A  tenancy  fn»a 
month  to  month,  which  may  be  determined  on  notice,  is  said 
to  be  in  the  nature  of  a  tenancy  at  will.  It  is  created  by  agree- 
ment, or  it  may  be  implied  from  the  manner  in  which  the 
rent  is  paid.  A  lease  for  an  indefinite  term  with  mcMithly 
rent  reperved,  creates  a  tenancy  from  month  to  month;   it  is 
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a  continuing  one,  and  not  a  new  tenancy  by  renewal  at  the  be- 
ginning of  each  month.  24  Cyc.  1034;  1  McAdam  on  Land- 
lord and  Tenant,  section  40.  Such  a  tenancy  is  distinguiBbed 
from  a  tenancy  by  the  month  in  that  the  latter  is  for  a  definite 
period,  to-wit,  tme  montb,  while  the  former  i^  for  an  indefinite 
period.  A  tenancy  from  month  to  month  requires  notice  to 
quit  before  action  brought  for  possesBion;  and,  if  the  ground 
of  the  action  be  a  breach  of  the  contract  to  pay  rent,  rent 
must  also  be  demanded  at  the  time  and  place  stiputated.  But 
where  the  tenancy  is  by  the  month,  terminating  at  the  end 
of  each  month,  no  notice  to  quit  is  required,  24  Cyc.  1034, 
1035:  1  McAdam  on  Landlord  and  Tenant,  section  179.  Oar 
statute,  section  3398,  Code  190fi,  says  notice  is  unnecessary 
where  the  terra  is  to  end  at  a  certain  time.  This  was  the  law 
applied  in  Drintard  v.  HepHnstall,  sui>ra,  point  3  of  the  syl- 
labus. 

But  though  no  notice  to  quit  is  required  where  the  tenancy 
ends  on  a  day  certain,  na  in  case  of  a  monthly  renting,  the 
authorities  are  agreed  that  demand  for  possession  and  refusal 
to  renew  is  a  condition  precedent  to  right  of  action.  Dritik- 
urd  T.  HepHnstall,  supra;  Hays  v.  AUizer,  24  Wj,  Va.  SO."), 
SO? ;  Hukitt  V.  Ouffey,  37  W.  Va.  425,  454 ;  6  Ency.  Dig.  Va.  ' 
&  T\'.  Va.  Rep.  171:  Bowyer  v.  Seymour,  13  \V.  Va.  13.  There 
is  not  a  particle  of  evidence  in  this  case  showing  any  demand 
for  possession  or  payment  of  rent.  PlaintifF  does  say  that  about 
the  end  of  the  first  month  defendant  notified  him  that  Mrs. 
Bloom,  frc-m  whom  plaintiff  claimed  to  have  purchased  the 
property,  but  who  had  made  him  no  deed,  had  notified  him  to 
pay  no  more  rent  to  plaintiff;  that  was  in  July,  1907,  eight 
months  or  more  before  suit  brought.  But  he  does  not  pretend 
to  have  then  made  any  demand  for  rent,  or  posaesaion  of  the 
property.  On  the  contrary,  he  practically  admits  an  agree- 
ment with  defendant  that  he  should  pay  Mrs.  Bloom,  taking 
receipts  from  her.  No  cause  of  action,  therefore,  had  accrued 
to  defendant  when  he  instituted  this  suit. 

Another  point  of  error  relied  upon  is  that  the  judgment  for 
damages  exceeded  ihe  amount  sued  for,  and  that  it  is  exces- 
Bive.  There  waa  absolutely  no  proof  of  any  damages,  except 
non-payment  of  rent,  which  the  uncontradicted  evidence  shows 
was,   with  consent  of  plaintiff,  paid  to  Mrs.  Itloom.     Section 
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3397,  Code  1906,  provides  that:  "The  attornment  of  a  ten- 
ant to  any  etranger  shall  be  voJ<l,  unleiiB  it  be  with  the  cod- 
sent  of  tlic  landlord  of  such  tcnnnt,"  etc.  The  evidence  is  flat 
thai  the  plaintiff  not  only  consented  that  the  defendant  should 
attorn  to  Afra.  Bloom,  but  that  he  practically  directed  him  to 
do  60,  and  to  take  receipts  therefor.  Wherefore  the  jury  wa< 
unwarranted  in  finding  damages  for  plaintiff,  by  way  of  rent 
accrued  under  the  lease.  We  held  at  this  term,  in  Satem' 
Traction  Cx  v.  Mcdraw,  66  \V.  Va.  331  (66  S.  E.  463)  that  in 
an  action  of  assum-psii  on  a  contract,  the  jury  cannot,  for 
damages,  allow  an  amount  beyond  the  amount  laid  in  the 
declaration,  except  where  the  verdict  over  that  amount  may  be 
lawfully  attributed  to  interest.  Inasmuch  as  plaintiff  in  this 
case  was  not  entitled  to  recover  rent,  and  there  was  no  proof 
of  any  other  damages,  the  verditi  for  damages  was  also  un- 
warranted, and  the  verdict  should  have  been  set  aside. 

Our  judgment  here  will  be  that  judgment  below  be  reversed, 
the  verdict  set  aside,  and  a  new  trial  be  awarded. 

Revened. 


CHARLESTON. 

Reynolds  v.  Wjiitescaryer  et  al. 
Submitted  September  4,  190S.     Decided  December  7,  1909. 

DowES — Rights  of  Widow. 

A  widow  1b  dowBble  In  all  tbe  real  estate  of  which  the  bus- 
band,  at  any  time  during  the  coverture,  was  seized  of  an  es- 
tate of  Inheritance,  wftbout  regard  to  whether  or  not  ibe  ckd 
make  beneflcfal  use  of  her  dower  estate,     (p.  391). 
!.     Same— ff*(oj)pel  to  Claim  Rigtits  of  Widow. 

If  a  wife  sign  aikd  acknowledge  a  trust  deed  executed  tty  ber 
husband,  conveying  his  land  to  secure  some  of  bis  creditors  to 
tbe  prejudice  of  others,  which  trust  deed  Is  void  as  to  such  pref- 
erence by  reason  of  the  statute  and  the  husband's  Insolvency, 
she  Is  not  thereby  estopped  from  claiming  dower  Id  the  sur- 
plus proceeds  of  sale  of  the  lands  and  unopened  coal  veins  nn- 
derlylng  the  same,  over  the  amount  necessary  to  pay  the  debts 
expressly  secured  by  thE  trust  deed.  Section  2,  chapter  74. 
Code,  does  not  enlarge  the  scope  of  aucb  trust  deed  beyoDd  Its 
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expressed    pnrpoBe    to   tha   dMrlmeut    of  the   wife's    rlgbt   to 
dower,    (pi  390). 
(HoBiNao.t,  JtnwE,  abseot.) 

Appeal  from  Circuit  Court,  Taylor  County. 

Bill  by  Rebecca  Reynolds  against  John  T.  Whitescarver  and 
others-     Decree  for  defendants,  and  plaintiff  appeals. 

Reversed  and  Remanded. 

W.  R.  D.  Dent   for  appellant. 

Dent  £  Dent,  for  apirellees.  Mm.  E.  Wahh,  for  appellee 
Maryland  Coal  Co. 

Williams,  Judge: 

Rebecca  Reynolds,  widow  of  John  T.  Reynolds,  deceased, 
brought  her  suit  in  equity  in  the  circuit  court  of  Taylor  county 
to  recover  her  dower  in  the  proceeds  of  lands  which  had  been 
sold  tinder  decree  of  court  to  pay  her  husband's  debta.  On  the 
5th  of  April,  1906,  the  cause  was  heard  upon  the  pleadings;  and 
upon  such  hearing,  her  bill  was  dismisBed.  From  this  decree 
she  has  appealed. 

The  facts,  as  they  appear  from  the  pleadings,  are  as  follows: 
Husband  of  plaintiff  was  seized,  during  coverture,  of  four  hun- 
dred and  SLsty-three  acres  of  land.  In  a  suit  by  Moran  against 
PrUQtvtown  Oak  Harness  Company  and  others,  this  land  was 
sold  to  pay  the  debts  of  the  husband,  and  was  not  sufficient  to 
pay  all  the  debts.  Pending  that  suit  the  husband  died,  but  his 
widow  was  not  made  a  party.  The  land  was  divided  into  par- 
cels, the  coal  severed  from  the  surface,  and  sold  in  separate  parts. 
John  T.  Whitescarver  purchased  87  acres  at  the  price  of  83.- 
750.00;  Annie  Boyers  147  acres  at  the  price  of  $4,000.00; 
Geo.  W.  Reynolds  23C  acres  at  the  price  of  $8,02rj.00;  and 
John  T.  McGraw  purchased  the  coal,  114  acres,  underlying  said 
land,  and  mining  rights,  at  the  price-of  $8,000.00.  The  only 
contest  now  is  as  to  plaintiff's  right  to  dower  in  the  87  acres 
bought  by  Whitescarver  and  in  the  coal  purchased  by  McOraw 
and  afterwards  conveyed  by  him  to  the  Maryland  Coal  Com- 
pany. The  bill  alleges  that  settlement  has  been  made  with 
the  purchasers  of  the  other  tracts. 

Before  the  suit  was  brought  to  sell  the  land  John  T.  Rey- 
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Bolde  bad  giyec  two  deeds  of  trust  on  it  to  secure  two  debts 
aggr^ating  $10,977.91.  Plaintiff  bad  joined  in  the  execution 
of  these  trust  deeds.  The  proceeds  of  the  sales  of  the  Beveral 
parcels  of  land,  and  coal,  aggregated  $23,775.00,  which  was 
not  enough  to  pay  aJl  the  debts.  Tbe  bill  alleges  that,  after 
charging  against  this  enm  the  costs  of  suit  and  expenses  of  sale, 
there  was  a  surplus  of  $11,424.09  over  the  amount  of  the  debts 
named  in  the  deeds  of  trust;  and  it  is  in  this  surplus  that 
plaintiff  elaims  dower.  The  answer  of  WMtescairer  denies 
that  there  is  so  much  surplus  and  alleges  that  it  does  not  ex- 
ceed $5,00f',00  The  admission,  however,  that  there  is  a  sur- 
plus enables  us  to  settle  tbe  principles  of  the  cause;  and  the 
exact  amount  of  the  surplus  can  be  later  determined  by  the 
lower  court.  There  is  nothing  in  the  record  here  by  which  we 
can  determine  iL  But  it  clearly  appears  that  there  is  a  large 
surplus  over  and  above  the  amount  necessary  to  pay  tbe  debts 
e.tprcEGly  secured  by  the  two  deeds  of  trust. 

At  the  time  one  of  said  trust  deeds  was  given  tbe  husband 
was  insolvent;  and,  by  virtue  of  section  2,  chapter  74,  Cod^ 
the  court  held  that  deed  of  trust  void  as  to  the  preference  at- 
tempted to  be  created  by  it,  and  held  it  to  have  been  given  for 
the  benefit  of  all  of  iiia  creditors  pro  rata.  Counsel  for  ap- 
pellees insist  that  because  the  wife  signed  and  acknowledged 
this  trust  deed,  she  thereby  released  her  right  to  dower,  not 
only  In  so  much  of  the  land  as  was  necessary  to  pay  the  debts  ex- 
pressly secured,  but  in  all  the  land,  because  it  did  not  bring 
enough  to  pay  all  the  debts.  We  do  not  think  the  statnte 
above  referred  to  should  be  so  construed  as  to  deny  the  wife  the 
right  of  dower  in  the  surplus  proceeds  of  the  land  over  and 
above  the  amount  necessary  to  pay  the  debts  which  the  tmst 
deeds  were  originally  designed  to  secure.  Tte  purpose  of  this 
statute  is  to  prevent  an  insolvent  debtor  from  preferring  one, 
or  more,  of  his  creditors  to  the  detriment  of  others.  It  af- 
fects the  intention  only  ftf  the  insolvent  grantor,  and  operates 
to  change  hts  purpose  by  ascribing  to  the  trust  a  different  and 
a  wider  scope  than  the  debtor  designed  it  to  have;  the  estate 
attempted  to  he  conveyed  is  permitted  to  pass  by  the  trust  deed, 
but  the  trust  is  changed;  it  is  declared  to  be  for  tbe  benefit 
of  all  creditors  instead  of  for  the  persons  only  attempted  to 
be  preferred.     No  reference  whatever  is  made  in  the  statute  to 
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the  dower  right  of  the  wife,  and  there  is  clearly  no  inteotion 
sliown  by  the  act  to  take  from  her  any  of  her  pre-existing 
marital  rights.  The  wife,  by  signing  and  acknowledging  a 
deed  of  trust  conveying  her  hoBbend's  lands,  grants  Dothing, 
!)ecaase  she  has  no  estate  which  could  be  granted.  She  is  in  no 
eense  a  grantor  in  anch  a  truat  deed ;  the  signing  and  acknowl- 
edging by  her  is  not  to  effect  a  grant  by  her  of  any  estate, 
because  she  has  no  estate  that  can  be  the  subject  of  a  grant. 
Tkomhurg  v.  Tkomburg,  18  W.  Va.  623;  Nickell  v.  Tom^ 
linson,  27  W.  Va.  697 ;  George  v.  Hess,  48  W.  Va.  534.  Her 
deed  is  elmply  a  release  of  an  inchoate  right;  it  operates  on 
her  by  way  of  estoppel.  At  conuiA>n  law  a  wife  could  not 
release  her  inchoate  dower  right  by  deed;  and  it  is  only  by 
virtue  of  the  statute  that  she  can  now  do  so.  Plaintiff  was  in 
no  sense  a  grantor  with  her  insolvent  husband;  no  transfer  of, 
or  charge  upon,  the  land  was  made  by  her  deed,  and  her  dower 
right  in  the  lands  of  her  insolvent  husband  is  in  no  way  cuiv 
tailed  by  section  2,  chapter  74,  Code.  ,It  is  true  that,  the  wife's 
right  to  dower,  being  only  an  inchoate  right,  not  a  vested  es- 
tate or  interest,  the  l^slature  has  power  to  modify  it,  or  even 
to  take  it  away  without  violating  the  constitution.  See  cases 
above  cited.  But  there  is  nothing  in  section  2,  chapter  74, 
Code,  from  which  it  can  even  be  inferred  that  the  legislature 
intended  to  curtail  the  wife's  right  of  dower;  and  section  3, 
chapter  65,  Code,  gives  her  dower  in  the  surplus  proceeds  of 
sale  of  her  husband's  lands,  renniniug  after  a  satisfaction  of 
the  liens  secured  by  any  deed  of  trust  given  by  the  husband, 
which  she  may  have  signed  and  acknowledged.  Holden  v.  Boff' 
gess,  20  W.  Va.  63;  Martin  v.  Smith,  25  W.  Va.  579. 

Counsel  for  the  Maryland  Coal  Company  insist  that,  as  the  coal 
purchased  by  it  was  in  a  state  of  nature,  no  mines  being 
opened  on  it  at  the  time  it  was  sold,  and  none  being  opened 
eince,  the  wife  is  not  dowable  in  it  in  kind;  and,  not  being 
dowable  of  the  coal  in  kind,  she  can  not  have  dower  in  the 
surplus  proceeds  derived  from  its  sale.  This  is  not  tenable. 
The  wife's  right  to  dower  does  not  depend  upon  the  kind,  or 
character,  of  the  real  estate  of  which  the  husband  happened 
to  be  seized  in  fee  during  coverture.  Section  1,  chapter  65, 
Code,  says  she  shall  be  endowed  of  "one-third  of  all  the  tius- 
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band's  real  estate."  Coal  is  as  much  real  estate  aa  the  surface 
of  the  land,  and  remains  bo  until  it  ia  severed  from  the  lealty. 
This  Court  has  decided  that  oil  ia  place  is  s  part  of  the  realty, 
a  part  of  the  land.  So  also  is  coal  a  part  of  the  land.  n<akfil 
V.  Sutton,  53  W.  Va.  206.  There  is  no  question  but  that  the 
term  "real  estate"  includes  lands,  and  all  that  is  comprehended 
by  the  word  land.  Clause  15,  section  17,  chapter  13,  Code, 
makes  the  words  'Hand,"  "real  estate,"  and  "real  property," 
synonymous  terms,  and  makes  them  to  include  "tenements  and 
heredUaments  and  all  rights  thereto  and  interest  therein 
except  chattel  interests."  Coal  in  place  is,  therefore,  real  es- 
tate within  the  meaning  of  the  statute  giving  the  wife  dower 
in  all  her  hueband't  real  estat«  of  which  he  was  seized  in  fee 
at  any  time  during  coverture.  ~ 

It  is  argued  that,  because  the  wife  can  receive  no  benefit 
from  dower  assigned  to  her  in  an  unopened  seam'  of  coal,  she 
is  not  dowable  in  it;  and  that,  not  being  dowable  in  such 
coal  in  kind,  she  is  not  dowable  in  the  proceeds  derived  from 
the  sale  of  it.  But  her  right  to  dower  is  not  made  to  depend 
upon  the  uee  she  may  be  permitted  to  make  of  the  real  estate; 
it  depends  only  on  the  fact  that  it  is  "real  estate;"  and  even 
though  she  may  not  be  able  to  make  any  beneficial  use  of  it, 
whatever,  and  even  though  the  taxes  may  be  a  burden  to  her, 
still  she  is  entitled  to  dower;  and  being  entitled  to  dower  in 
the  unopened  seam  of  coal,  simply  because  it  is  real  estate, 
she  is  entitled  to  dower  in  the  surplus  proceeds  derived  from 
its  sale. 

Plaintiff  is  entitled  to  recover  dower  in  the  surplus  pro- 
ceeds of  sale  over  the  debts  expressly  named  in  the  two  trust 
deeds  which  she  signed  and  acknowledged,  after  the  payment 
of  costs  of  the  suit  in  which  the  land  was  sold,  and  expenses 
of  sale. 

The  decree  of  the  circuit  court  of  Taylor  county,  pronounced 
on  the  5th  of  April,  190G,  dismissing  plaintiffs  bill,  will  be 
reversed,  and  the  cause  will  be  reinstated  and  remanded  fdr 
further  proceedings  according  to  the  principles  herein  stated, 
and  further  according  to  the  principles  governing  courts  of 
equity. 

Reversed  and  Remanded. 
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BiUNSOX,  Judge,  {dissettiing  in  part) : 

I  agree  lo  the  matter  decided  by  the  decree.  I  do  not  agree 
to  the  proposition  that  a  widow  may  be  endowed  of  coal  in 
place.  Of  course,  if  the  husband  owned  the  corpus  including 
coal,  when  her  dower  la  assigned,  the  surface  included  coal ; 
but  she  cannot  work  the  coal  by  mines  made  by  herself.  If 
mines  had  been  opened  in  her  husband's  life,  or  by  heirs  be- 
fore aseignment  of  dower}-,  she  would  be  dowable  of  them. 
But  suppose  the  husband  died  owning  only  the  coal.  le  she 
dowable  of  that?  I  Bay  no.  What  good  would  it  do  her? 
She  could  work  mines  opened  in  her  husband's  life;  but  she 
could  not  for  the  first  time  open  them.  Aa  far  back  as  Brac- 
ton  he  stated  the  principle  as  regulating  dower  that  a  widow 
cannot  claim  a  thing  in  dower,  unless  she  may  use  and  enjoy 
it  "sine  rasto,  exilio  el  destructioite,"  without  waste,  expulsion 
(forfeiture)  and  destruction.  Scribner  on  I>ower  aOC ;  2 
Minor's  Inst.  128.  I  agree  to  the  widow's  participation  in 
the  money  surplus  because  she  united  in  deeds  of  trust  having 
priority  ortr  her,  and  she  is  dowable  of  the  money  surplus  by 
force  of  our  statute.  Donahue  Oil  &  Gas,  64;  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190. 


CHARLESTON. 

Stanton  t'.  The  City  of  PARKERaiinno. 

Submitted  February  9,  1909.     Decided  December  7,  1909. 

Municipal  Cobpobations — Defective  Btreets— Liability. 

Section  53,  chapter  43.  Code,  ImpoBes  an  absolute  liability  on 
Incorporated  cities  and  towns  for  Injuries  sustained  on  ac- 
count of  Its  public  streets  atid  aldewalke  being  out  of  repair,  or 
obstructed  In  such  a  manner  as  to  make  It  dangerous  to  travel 
thereon  In  the  ordinary  modes,  (p.  395). 
I.     Same — Obttructinn  in  8treeti — Precautioni. 

In  ease  of  necessltj''  such  city  or  town  may  permit  a  tempo- 
rary obstruction  of  any  of  its  public  streets  or  sidewalks,  but 
It  Is  bound  to  take  proper  precaution  to  warn  the  public  of  the 
danger  occasioned  by  the  obstruction.  _  (p.  396). 
I.     Dauaoes — Pertonal  In}urie» — Am<ntnt — Queition  for  Jury, 

In  an  action  for  negligently  causing  a  personal  Injury,  the 
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Jury  are  to  Jndge  from  the  nature  and  extent  of  Uie  injury,  the 
pain  and  mental  anguish  produced  by  It,  what  Is  a  reasonable 
compensation,     (p.  397). 
i.     TWAL— In«(nicMoB< — NeceMity—TKeorv  of  Cote, 

When  an  Instruction,  embodying  aa  hypothesis,  dep«ident 
upon  the  finding  of  a  certain  tact  by  the  ]ury,  baa  been  glren 
for  one  party.  It  Is  error  to  refuse  an  Instruction  for  the  op- 
posite party,  stating  the  converse  of  the  legal  proposltloa  em- 
braced in  the  one  given,  there  being  evidence  tending  to  sustain 
both  theories  of  the  case.    (p.  398). 

Error  to  Circuit  Court,  Wood  County, 

Action  by  George  W.  Stanton  against  the  City  of  Parkers- 
burg.     Judgment  for  plaintiff,  and  defendant  brings  emx'. 
Reversed  and  Remanded. 

W.  S.  Allen,  for  plaintiff  in  error. 

J.  W.  Vandervort  and  George  W.  Johnson,  for  defendant  in 


WiLUAMs,   Jddge: 

About  nine  o'clock  on  the  night  of  June  18th,  1907,  6«orge 
W.  Stanton  was  going  along  Murdock  Avenue,  one  of  the  pub- 
lic streets  in  the  City  of  Paikereburg,  and  was  tripped  by  a 
wire  netting  stretched  across  the  sidewalk  to  protect  a  piece 
of  recently  made  cement  aidewalk  in  front  of  the  property  of 
J.  W.  Jones,  and  was  thrown  down  and  fiiirt.  He  brought 
an  action  against  the  city  for  negligently  causing  the  injurj", 
and  on  the  JSth  of  March,  1908,  recovered  a  verdict  and 
judgment  for  $550.00.  To  this  judgment  defendant  obtained 
a  writ  of  error  and  miperxedeas  from  thia  Court. 

A  number  of  errors  are  assigned  as  cause  for  a  reveisaL 
The  first  is  the  overruling  of  the  demurrer  to  plaintiff's  amend- 
ed declaration.  We  see  no  error  in  this;  the  amended  declara- 
tion states  a  good  caase  of  action. 

The  eecond,  third  and  fourth  assignmentB  relate  to  the  ac- 
tion of  the  court  in  overruling  defendant's  motion  to  exclude 
plaintiff's  evidence  and  direct  a  verdict  for  defendant,  and  ovei^ 
ruling  its  motion  to  set  aside  the  verdict  and  grant  a  new  trial. 
Bill  of  exceptions  No.  3  mnkes  the  evidence  a  part  of  the  record; 
and.  without  expressing  any  opinion  in  regard  to  the  wei^t 
of  the  evidence,  we  may  very  properly  say  that  these  bills  of 
ea  w.  va. 


.yLlOO^IC 


Dec.  1909.]    Stanton  v.  Citt  of  Park&rsbubg.  395 

esceptloDB  ahoir  no  error.  l^e  evidence,  apart  froiD  agreed 
facts,  consiete  altogether  of  the  testimony  of  witnesees;  and  the 
rule  of  law  making  the  jury  the  Bole  judges  of  the  credibility 
of  witnesses  and  of  the  weight  of  evidence  has  been  so  often  re- 
peated, and  is  so  well  nndentood,  that  we  need  only  to  mention 
it.  We  can  shed  no  new  light  upon  it  by  discussing  it.  It  is 
proven  that  the  cement  walk  upon  which  plaintiff  fell  wns 
earroimded  by  a  poultry  wire  netting  which  extended  along  the 
curbing  and  across  the  nidewalk  at  either  end.  This  netting 
was  about  four  feet  high,  and  was  made  of  wire  about  the  size 
of  a  broom  straw.  The  walk  was  laid  for  one  J.  W.  Jonee  by 
a  contractor  by  the  name  of  M.  G.  Jenkins.  The  wire  net- 
ting was  held  in  place  by  stakes  driven  in  the  ground  near  the 
curbing  at  either  end  of  the  cement  walk  and  the  two  enda 
drawn  around  these  stakes  and  across  the  sidewalk  and  securely 
fastened  to  a  house,  or  some  other  object.  It  was  placed  there 
on  the  Sth  of  June,  when  the  work  was  completed,  and  re- 
mained there  until  the  13tb.  PlaintitI  was  injured  on  the 
night  of  the  I3th  about  nine  o'clock. 

Section  53,  chapter  43,  Code,  makes  it  the  duty  of  the  city 
to  keep  its  streets  and  sidewalks  in  repair  and  free  from  dan- 
gerous obetmctions,  and  if  it  fails  to  do  so,  and  injury  re- 
sults, it  is  liable.  A  city  may  permit  temporary  obstructions 
of  its  streets  and  sidewalks,  in  cases  of  necessity,  but  it  is 
bound  to  take  proper  precaution  to  warn  the  public  against 
the  danger  occasioned  by  the  obstruction. 

Edwin  Howe,  an  employe  of  Mr,  Jenkins,  testified  that  on 
the  night  plaintiff  was  hurt,  and  just  before  dusk,  between 
seven  and  eight  o'clock,  he  had  put  up  two  lights,  one  at  either 
end  of  the  netting.  This  is  the  only  testimony  on  behalf  of 
defendant  to  show  that  any  signal  lights  were  placed  on  the 
wire  on  the  night  of  plaintiff's  injury.  The  plaintiff  and  a 
nnmber  of  other  witnesses  introduced  by  him  testified  that  no 
lights  were  there  when  he  was  injured. 

F.  M.  Barringer  says  that  he  went  down  town  about  eight 
o'clock  on  the  night  of  the  accident  and  went  back  about  nine 
o'clock;  that  he  passed  by  the  place,  and  that  there  were  no 
lights.  Samuel  McConaughey  states  that  he  was  coming  up 
the  street  about  fifteen  feet  behind  Stanton  and  saw  him  fall 
over  the  wire;  that  in  going  to  assist  Stanton  he  came  near 
w  w.  v«. 


„L>oogle 


396  Stanton  v.  City  of  Pabkersbobo.    {Dec.  1909. 

falling  ever  the  wire  himself;  that  he  pressed  the  wire  down  a 
little,  got  over  it  and  helped  Stanton  up  from  the  pavement; 
and  he  says  there  were  no  lights.  A  boy,  John  Wolfe,  was 
with  McConaughey  at  this  time,  and  he  says  they  were  not 
more  tlian  a  quarter  of  a  square  away  from  Stanton,  and 
heard  hira  fall.  He  says  there  were  no  lights  there.  W. 
T.  Hupp  says  that  he  passed  along  about  five  or  ten  minutes 
before  plaintiff  got  hurt  and  ran  into  the  wire  hini;Belf.  He 
also  says  there  were  no  lights.  A,  J.  McFarland  says  that  he 
passed  the  pliiee  about  half  pa^^t  seven  o'clock  of  the  same 
evening;  that  it  was  not  then  dark,  and  that  there  were  no 
lights  there  at  that  time. 

We  admit  the  force  of  counsel's  argument,  that  it  is  hard 
to  understand  how  a  man  of  ordinary  height  could  be  tripped 
on  such  a  netting  and,  in  falling,  fall  over  it;  provided  it 
was  upright  and  was  drawn  as  taut  at  the  top  as  at  the  bot- 
tom. But  its  condition  in  thi«  particular  does  not  appear,  and 
if  (he  stakes  were  not  kept  firm  and  upright,  the  top  wire 
would  become  slackened  and  the  netting  would  lean  over;  if 
such  was  its  condition  at  the  time  plaintiff  was  hurt,  his  feet 
very  probably  struck  the  bottom  of  the  netting  before  his  body 
touched  the  top;  and,  if  walking  rapidly,  as  plaintiff  says  he 
was,  he  would  be  very  likely  to  fall;  and,  in  falling,  would 
fall  over  the  wire.  The  fact  that  he  did  fall  over  it  is  not  de- 
nied by  any  witness.  Witness  MeConaughey  saw  him  over 
the  netting  and  helped  him  up.  J.  W.  Jones,  a  witness  for  the 
defendant,  says  that  he  learned  of  the  accident  about  noon  on 
the  Following  day,  and  found  a  spot  of  blood  on  the  sidewalk 
about  eighteen  inches  from  the  netting  on  the  inside  of  it,  and 
that  he  took  the  hose  and  washed  it  off.  Plaintiff  testified  that 
in  the  fall,  he  knocked  out  six  teeth,  lacerated  his  fate  and  ear; 
that  he  bled  a  great  deal  from  his  nose  and  ear,  and  that  the 
hurt  he  received  has  permanently  impaired  his  hearing  in  one 
ear. 

Bills  of  exceptions  Kos.  6  and  7,  relate  to  the  giving  of 
plaintiff's  instructions  No«.  7  and  6.  We  do  not  think  the 
court  erred  in  giving  cither  of  them. 

Instruction  Xo.  6  is  as  follows:  "The  Court  instructs  the 
jurj-  that  while  the  defendant  had  the  right  to  temporarily  ob- 
struct the  passage  of  travel  over  the  sidewalk  where  the  plain- 
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tiifs  injury  is  alleged  to  have  occurred,  for  the  purpose  of 
grading  and  paving  the  Aaid  aidewalk,  it  was  not  authorized  to 
leave  or  permit  to  be  left  said  obBtructioii  while  undergoing 
euch  grading  or  paving  in  Buch  condition  as  unnecessarily  to 
expose  those  who  might  pass  upon  it  to  danger,  and  that  in 
BUch  condition,  said  obstruction  or  sidewalk  should  not  have 
been  left  without  Bignala  or  beacon  lights,  especially  at  night, 
to  warn  travellers  of  its  condition  against  such  danger,  and  that 
if,  the  jury  believe  from  the  evidence  that  such  reasonable 
and  precautionary  measures  were  not  adopted  for  the  safety 
of  Ruch  citizens  or  travellen,  and  the  defendant  by  reasonable 
diligence  could  have  ascertained  that  fact,  the  defendant  waa 
culpable  and  is  liable  for  injuries,  if  any,  resulting  to  the 
,  plaintiff  therefrom  if  without  9uch  knowledge  and  without 
any  fault  on  his  part,  he  was  injured  thereby."  This  instruc- 
tion correctly  propounds  the  law  applicable  to  the  case.  It 
eubmits  to  the  jury  the  question  whether,  or  not,  the  city  had 
taken  the  proper  precaution  to  warn  pedestrians  of  an  obstruc- 
tion on  its  sidewalk  which  was  liable  to  caupc  injury  if  no 
signal  of  warning  was  used,  and  also  the  otlier  question 
whether,  or  not,  the  plaintiH  hiinaelf  was  in  fault,  or  waa 
guilty  of  contributory  negligence.  Both  of  these  questions 
were  for  the  jury  to  decide  upon  the  evidence.  This  Court  has 
held  a  number  of  times  that  section  53,  chapter  43,  Code,  im- 
])oses  an  absolute  liability  upon  cities  and  towns  for  injury 
resulting  from  failure  to  keep  its  streets  in  repair  and  free 
from  obstructions.  Bi-iffi  v.  Iluntingion.  3a  W.  Va.  5."i ;  Arthur 
V.  Vilij  of  Charleslon,  51  W.  Va.  13S;  Chajman  v.  Milton,  31 
W.  \&.  384;  Bowen  v.  CUy  of  Huntington,  35  \V.  Va.  683. 
Xliere  being  an  absolute  liability  on  the  city,  it  was  not  mate- 
rial to  plaintitTs  recovery  to  show  want  of  reasonable  diligence 
on  the  part  of  the  city.  It  was  bound  to  take  notice  of  the 
obstruction,  and  the  existence  of  the  dangerous  obstruction  un- 
gfiiarded  by  any  signal  light,  or  other  warning,  was  negli- 
groiice  per  se.  Skeff  v.  City  of  Huntington,  l(i  \V.  Va.  307; 
and  cases  above  cited.  The  jury  had  to  determine,  from  the 
character  of  the  obstruction,  the  darkness  of  the  night,  and 
from  the  other  evidence  in  relation  to  the  lights,  whether,  or 
not,  plaintiff  was  guilty  of  contributory  negligence. 

Instruction  No.  7  relates  to  the  measure  of  damages,  and 
66  w.  v«. 
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tells  the  jury  vhat  facte  they  may  cooBider  in  estimating  the 
araoant  of  damages  io  the  event  they  find  in  his  favor.  It 
is  unnecessary  to  copy  the  inHtniction  in  this  opinion.  It  is 
snch  an  instruction  as  is  usually  given  in  such  cases  and  cor- 
rectly states  the  law,  and  is  applicable  to  the  case.  Indeed, 
counsel  for  defendant  seems  to  have  abandoned  his  objections 
to  Imth  of  the  foregoing  instructions,  as  he  docs  not  discuss 
them  in  his  brief. 

Bill  of  exccpti(ms  Xo.  5  relates  to  the  court's  refusing  to 
give  its  instructi<Hi  Xo.  2,  which  is  as  follows:  "The  Court 
instructs  the  jury  that  if  they  believe  from  the  evidence  in  this 
case  that  the  defendant  in  tiie  construction  of  the  imppove- 
meiit  of  the  sidewalk  at  the  place  named  in  the  declaration 
had,  at  the  time  of  the  injury  com[ilained  of,  a  lantern  or 
beacon  light  at  said  place,  that  the  plaiutift  was  not  exercis- 
ing ordinary  care  when  the  said  injury  occurred  and  they  must 
find  for  the  defendant."  This  instruction  states  the  converse 
of  Xo.  6,  given  on  behalf  of  plaintiti;  and  a  majority  of  the 
Court  are  of  the  opinion  that  it  was  prejudical  error  not  to 
give  it  and,  reverse  the  judgment  for  this  error.  But  I  can 
not  concur  in  this  view.  I  think  the  court  was  justified  in 
refusing 'the  instruction  for  two  reasons:  (1)  because  plain- 
tiffs instruction  Ko.  6  c-overs  the  entire  question  of  defend- 
ant's negligence  and  plaintifTs  contributory  negligence,  and 
in  effect,  tells  the  jury  that  before  plaintiff  can  recover 
they  must  believe  the  city  was  negligent  and  that  plaintiff 
was  not,  although  according  to  our  decisions  construing 
section  53,  chapter  4.3,  Code,  plaintiff  was  not  bound  to 
prove  the  citj-'s  negligence;  defendant's  No.  %  states  nothing 
more  than  the  converse  of  this  proposition;  it  is  a  necessary 
sequence  flowing  from  plaintiff's  No.  C;  if  the  jury  did  not 
believe  the  city  was  negligent  and  the  plaintiff  wbs  careful  to 
avoid  injury  there  was  only  one  thing  for  them  to  do,  i.  e.,  find 
for  the  defendant.  I  think  it  would  be  a  reflection  on  the  in- 
telligence of  juries  to  hold  that  it  was  necessary  to  instruct 
them  on  a  question  so  self  evident  as  this.  If  they  could  not 
find  for  the  plaintilf,  as  a  matter  of  course,  they  had  lo  find 
for  the  defendant;  and  this,  in  effect,  is  all  that  defendant's 
\o.  2  would  tell  them.  It  means  no  more  than  if  the  conrt 
had  said:  "if  you  can  not  find  for  the  plaintiff  you  must  find 
68  w.  v«. 
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lefendant."  Defendaafa  No.  2  presented  no  different 
sd  no  (Merent  phase  of  the  case  than  waa  cleariy 
nded  in  plainttfe  Is'o.  6.  (3)  I  Uiiok  the  court  was 
Qstified  in  refusing  it,  because  there  is  no  appre- 
ience  on  which  to  base  it.  The  t«atimony  of  plaia- 
iree  other  witnesses  proves  that  no  lights  were  on  the 
Dg  when  the  injury  occurred;  this  testinwoy  ie  not 
•y  any  other  witness.  It  is  true  a  witness  for  de- 
fB  he  hung  out  the  Isoterne  between  seven  and  eight 
t  neither  he,  nor  any  other  witness,  says  the  lights 
here;  and  I  do  not  think  the  natural  presumption 
they  remained  there  where  he  had  placed  them  and 

0  give  light,  could  be  considered  as  evidence  con- 

1  the  testimony  of  four  witnesses  to  the  fact  that, 
the  injury  occurred,  they  were  not  there;  one  is 

ience  teitding  to  prove  the  fact,  while  the  other  is 
KWitive  proof  of  the  fact;  it  was  not  necessary  to 
rendant's  witness  in  order  to  find  in  favor  of  plain- 
witnesses  may  have  testified  truly;  the  verdict  is 
sat  with  the  truth  of  the  testimony  of  any  wit- 
>n  the  other  hand,  a  finding  for  the  defendant 
equired  the  jury  to  disregard  all  the  direct  and 
mony  in   the  case;  this  the  jury  could  not  do 

reason  for  it,  and  none  appears;  they  are  gov- 
mdence,  as  veil  as  by  the  lav,  and  I  see  no  ap- 
nce  in  the  case  to  support  the  instruction ;  hence, 
xrly  appears  that  defendant  was  not  prejudiced 

of  the  court  to  give  it,  and  I  would  affirm  the 
\o  not   controvert  the  law  of  the  instruction;  I 
idant  was  prejudiced  by  its  refusal. 
it  of  the  lower  court  will  be  reversed,  the  ver- 
ad  the  case  remanded  for  a  new  trial. 

Reversed  and  Remanded. 

iNDE.      (dissenting) : 

should  be  affirmed,  llie  refusal  to  give  in- 
■was  not  error.  There  is  no  conflict  of  testi- 
h    it    could  be  based.       No  witness  maintains 

a  ^t'aming  at  the  place  of  danger  at  the  time 
tned.       It   is  established  without  contradiction 

68   W.   Ta. 
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that  none  was  there  at  that  time.  The  witness,  Howe,  does  not 
even  pretend  to  say  that  a  warning  waa  there  when  plaintiff 
fell.  The  time  of  which  he  speaks  waa  an  entirely  different 
time — niiiich  earlier.  It  was  the  city's  duty  to  have  a  warning 
there  at  all  times.  But  the  city  was  not  entitled  to  an  in- 
struction based  on  the  theory  that  it  did  its  duty  in  that  r^ard, 
in  the  face  of  uncontradicted  evidence  that  it  did  not. 

PorKlvNBAROKII,    JUDGE  t 

I  do  not  think  the  giving  of  the  plaintiff's  instruction  No, 
(i  excused  or  justified  the  refusal  of  defendant's  instruction 
No.  2.  Though  the  subject  matter  of  the  latter  is  adverted 
to  in  the  former,  and  the  defendant  asked  a  mere  statement  of 
the  converse  of  the  proposition,  hypothetically  atated  for  the 
plaintiff,  and  the  jury  is  presumed  to  be  composed  of  reasonable 
and  intelligent  men,  it  is  elementary  law  that  a  party  to  a  trial  ■ 
before  a  jury  is  entitled  to  have  his  theory  of  the  case  hypothetic- 
ally  submitted  to  the  jury  by  means  of  an  instruction,  if  it  ia 
properly  framed,  based  on  evidence  and  not  covered  by  others 
given.  His  fate  is  not  to  be  left  to  the  presumed  reason  and  intel- 
ligence of  the  jury,  uncontrolled  by  direction  or  guidance  of 
the  court,  in  respect  to  matters  of  law.  unless  he  signifies  his 
wiltingness  to  let  the  jury  take  it  in  that  way  by  his  failure 
to  ask  for  such  direction  and  guidance.  It  is  only  proper  in 
the  absence  of  a  request  for  an  instruction.  Notwithstanding 
the  intelligence  of  the  jury,  law  everywhere  says  a  party  to  a 
trial  ia  always  entitled  to  have  that  intelligence  directed  to  the 
issue  of  fact,  committed  to  the  jury  by  the  law,  by  an  instruc- 
tion, if  he  demands  it.  If  he  does  not,  he  is  presumed  to 
have  waived  his  right  to  it.  All  juries  are  not  of  equal  intel- 
ligence and  conditions  in  all  trials  are  not  the  same.  There 
are  degrees  of  intelligence  and  differences  in  condition.  A 
party  to  a  trial  has  always  and  everywhere  been  permitted  to 
determine  for  himself,  whether,  owing  lo  abnormal  conditions 
pertaining  to  the  character  and  composition  of  the  jury  or  the 
conditions  surrounding  it,  he  will  let  his  case  go  to  it  with  or 
without  the  influence  and  control  of  proper  instructions  from- 
the  court.  However  intelligent  the  jurors  may  be,  and  what- 
ever the  conditions  surrounding  them,  they  are  not  supposed 
to  know  any  law,  though  they  may,  and  a  party  may  treat 
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holly  ignorant  of  that  subject.  It  is  his  abeo- 
ey  are  triers  of  fact,  not  declarants  of  law. 
7  of  onr  system  of  jnry  trial,  and  sum  is  one 
ywhere  recognized.  Wo  must  take  the  law  as 
r  it  is  such  ae  we  would  like  it  to  be,  or  would 
:  Dot.    It  is  unnecessary  to  cite   the   many 

the  rule.  It  ia  of  daily  application  and 
e  criterion  for  the  del  erm  in  in  at  ion  of  every 
g  to  the  giving  or  refusing  of  inetructiona. 
and  it  to  be  denied  here.  The  argument 
ant's  theory  or  hypotheeiB,  eet  out  in  the  in- 
ion,  is  embodied  in  the  plaintifTe  instruc' 
jsting  the  correctness  of  this  position,  it  is 
Q  mind  the  nature,  purpose  and  objeit  of  an 
a  direction  to  the  jury  to  obeerve,  consider 
omeOiing,  found  in  the  evidence,  or  some 
if,  or  conditionally  to  declare  a  certain  rc- 
'Bult  is  possible  in  the  state  of  the  evmence, 
irection  to  find  that  and  nothing  else.  It 
d  essentially  a  direction  or  order  to  do 
t  in  Tain  at  instruction  No.  C,  given  for  the 
irection  or  order  to  the  jury  to  do  or  find 
of  the  defendant.  It  tells  them  to  find 
they  believe  there  were  no  beacon  lights  or 
!i€  place  at  which  the  injury  occurred  at 
d,  but  it  does  not  say  what  they  shall  do 

find  such  lights  or  signals  were  there  at 
■r  words  nor  effect,  does  it  say  they  shall 
nt  in  the  latter  event.  As  to  what  shall 
rt  of  the  case,  it  ia  utterly  silent.  Finding 
ipell  say,  for  anything  in  the  letter  of  the 
e  no  direction  as  to  what  we  shall  do," 
for    the     plaintiff.     We     may  say   they 

would    be  unreasonable.     We  could  have 

in  many  other  cases,  in  which  we  have 
■r  refusal  to  give  insfnutions,  declaring 
V  man  of  ordinary  sense  might  well  be 
to  be  able  to  infer  it  from  other  legal 
;he  case.  It  leaves  it  to  the  jury  to  infer 
tty  under  the  law  so  to  find.     The  ijues- 
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tioa  ia  one  of  law,  not  fact,  and  the  defendant  was  entitled  to 
have  the  law  declared  to  the  jury  by  the  court,  and  was  Dot 
bound  to  leave  it  to  the  jury,  because  of  their  eoppoeed  in- 
telligence, to  infer  it  for  the  defendant  from  a  separate  and 
distinct  proposition  of  law  stated  for  the  plaintiff.  If  this 
may  be  done  in  one  case,  why  not  in  every  case?  There  are 
many  legal  propositions,  so  plain  that  we,  aa  men,  may  very 
well  suppose  an  intelligent  jury  would  apprehend  and  apply 
them,  but  I  know  of  no  instance  in  which  a  court  has  refused, 
on  that  ground,  to  declare  them  to  a  jury,  when  properly 
requested. 

Nor  can  I  agree  to  the  view  that  there  is  no  evidence  of  the 
existence  of  lights  at  the  place  of  the  injury  at  the  time  there- 
of. A  witness  stated  that  he  had  placed  them  there  just  a 
short  time  before  it  happened.  They  had  no  pow«r  of  them- 
selves to  depart.  The  presumption  is  that  they  remained 
there,  if  he  placed  them,  as  he  saye  he  did,  and,  Aether  he 
did  or  not,  depends  upon  the  July's  belief  ae  to  the  truthful- 
ness of  his  statement.  That  presumption  is  not  destroyed  by 
the  testimony  of  other  witnesses  who  say  the  lights  were  not 
there  at  the  time  of  the  injury.  It  may  be  overctHne  by  this 
testimony,  but  it  is  not  rendered  non-existent.  It  remains  in 
the  case  and  operative  aa  evidence,  and,  therefore,  justifiea 
the  giving  of  the  instruction,  embodying  the  defendant's  theory 
of  the  case.  Whether  it  is  sufficient  to  sustain  a  finding  fw 
the  defendant,  does  not  arise  on  the  application  for  an  instmc- 
tion.  If  there  is  any  evidence  appreciably  tending  to  sustain 
the  hypothesis  of  an  instruction,  it  should  be  given.  The  suffi- 
ciency of  the  evidence  to  sustain  a  verdict,  must  be  raised  by 
a  motion  to  exclude,  a  demurrer  to  evidence  or  a  motion  to  set 
aside  the  verdict. 
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CHARLESTON, 
FsjoN  Sroppm  Co.  v.  McGaila. 
Submitted  January  15, 1909.    Decided  December  7,  1909. 

1.    SuKcmTSOiii—KiitoneKait—Contiittratkrti, 

Whm  0118  agTHf,  t7  "W  of  subscription  to  the  promotion  ot 

a  gl»M  taetorj,  to  eoiiTef  real  estate  of  a  stated  value  to  parties 

who,  nlflBg  upon  mcb  agreement,  keep  and  perform  oa  tbelr 

jMrt  ttie  UlDgi  nnderlaken  to  be  done  as  a  conalderatlon  for 

the  sabiaiptioa,  the  contnct  Is  binding  and  damages  mar  be 

KCorered  for  Its  bretcb  In  falling  to  convey,     (p.  404). 

SAMB^Enforcement— Nature  Of  Remedy. 

A  coatract  ot  sabscrlptloa  to  an  enterprise  providing  on  the 

lart  of  Ibe  BDbwrlber  onlr  tor  the  conveyance  of  real  estate  of 

stated  ntloe  fe  not,  fn  any  event,  a  contract  for  the  payment 

'  maaey.    Redress  for  failnre  of  the  subscriber  to  observe 

s  cooCrsct  la  by  suit  for  damages,  not  for  a  debt.     (p.  406). 

lUMPftrr,  Acnom  or-^eclaration — Si^lciencti. 

Mints  fn  MtumpsU  which  aver  defendant's  undertaking  and 

^  coasfderadoD  therefor,  the  breach  of  defendant  In  fail- 

:o  keep  that  undertaking,  and  the  Injury  to  plaintiff  there- 

are  generall7  snfflclent.     (p.  407). 
iNo — Declaration. 

its  or  a,  declaration  which  omit  In  their  averments  noth- 
essentiai  to  the  action  that  Judgment  according  to  law 
'  very  right  ot  the  cause  cannot  be  given,  are  sufflclent. 

'urpJu*affe. 

WDt  alleges   sufllclent  matter  of  fact  to  warrant  a  re- 

\l  zD&terlal'UIeeatlonB  rnxj  be  dlsregsurded.    Surplusage 

aC««  a,  declaratloD.     (p.  409). 

,     AcTTOir     ov—DeclaraHon — Fromite — SufllcUncv     of 

:    a.   count    In    a««wmpsi(  which  shows  that  what  is 
to   a    proiDiae    has  taken  place  is  good  without  the 
Tord  "DTomlB^."     (p.  409). 
B — Action — Declaration—Content*— Material     Mat' 

7Q  to  a  defendant  of  any  fact  Is  not  necessary  to 
liability  on  lilna.  It  need  not  be  averred  In  stating 
410). 

t    Court,    Monongalia  County. 
Tnion    Stopper  Company  against  Samuel  Mc- 
oe  w,  v«. 
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Oara.     From  a  judgment  for  defendant  on  auBtaining  demur- 
rer to  declaration,  plaintiif  brings- error. 

Reversed,  Demurrers  OvemUed,  and  Remanded. 


Charlex  E.  Hogg,  James  C.  Frazer,  and  Lazelle  £  Steuxtrt, 
for  plaintiff  in  error. 
Robert  E.  Guy,  for  defendant  in  error. 

EoBiNBON,  Jddqe: 

In  this  action  in  assumpnit,  a  demurrer  to  the  original  decla- 
ration, as  to  eacli  of  the  three  special  counts  thereof,  was  eua- 
taincd.  Two  amended  special  counts  were  filed,  and  a  demur- 
rer as  to  each  of  them  was  sustained.  The  plaintiff  dismissed 
its  case  as  to  the  common  counts,  and  declined  to  amend  as 
to  the  special  counts  held  bad  on  demurrer.  Thereupon  the 
action  was  disrais«ed.  Plaintiff  comes  here,  assigning  that  it 
waa  error  to  sustain  the  demurrers. 

The  action  is  founded  upon  tlie  following  writing,  which 
was  signed  by  the  defendant  and  a  number  of  other  persons : 

"The  undersigned,  citizens  and  residents  of  the  City  of 
Morgantown,  Monongalia  county.  West  Virginia,  for  and  in 
consideration  of  the  benefits  and  advantages  to  accrue  to  ns 
by  reason  of  the  performance  of  the  acts  and  things  herein- 
after set  forth  to  be  done  and  i)erformed  by  tlie  Glass  Com- 
pany hereinafter  named,  agree  to  donate  to  C.  \.  Briscoe  and 
ThoB.  L.  Waters,  or  to  such  person  or  company  as  they  shall 
direct,  tlie  real  estate  described  and  of  the  value  set  opposite 
our  respective  names,  and  we  believe  that  the  valuatiMi  put 
on  such  real  estate  is  a  fair  and  reasonable  value  therefor. 

"The  conditions  of  this  subscription  or  donation  are  as  fol- 
lows: The  said  Briscoe  and  Waters  will  organize  a  glass  com- 
pany to  be  known  by  the  name  oh Com- 
pany, which  will  purchase  for  cash  the  site  formerly  occu- 
pied by  the  Monongalia  Textile  Company,  and  the  buildings 
thereon,  and  will  convert  the  same  into  a  glass  factor;-  for  the 
manufacture  of  glass  specialties,  paying  cash  for  said  property 
and  iiTiprovements,  estimated  at  $20,000.00,  employ  not  fewer 
than  one  hundred  and  fifty  work  people  and  deposit  in  local 
banks  to  be  used  for  the  purposes  of  the  said  Glass  Company 
the  sum  of  $100,000. 
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"Deeds  for  said  real  estate  shall  be  delivered  to  the  Federal 
Savings  &  Trust  Company,  to  be  held  by  it  in  eecrow,  and  ahall 
not  be  delivered  until  the  conditions  above  named  have  been 
fully  complied  with. 

Nun*  Amount         UMcrlptlon  aod  LoeaUon         V«1im 

S.  McGara  $500. ...   in  lota  in  South  Mor." 

It  is  necessary  to  determine  the  true  meaning  and  interpreta- 
tion of  the  writing  before  proceeding  to  test  the  sufficiency  of 
the  averments  in  relation  to  liability  growing  out  of  it.  What 
liability  dots  it  impose  upon  the  parties  to  it  ?  What  are  their 
dependent  relations,  the  one  to  the  othor? 

Clearly  the  party  signing  this  paper  made  a  subscription 
thereby  for  the  promotion  of  a  glass  factory.  In  consideration 
of  benefits  to  accrue  to  him  from  such  an  enterprise  in  his 
neighborhood  he  agreed  to  do  something.  Unless  we  go  into 
the  realm  of  conjecture  and  search  for  something  arising  from 
uncertain  implication,  it  is  not  difficult  to  say  what  the  party 
Bubseribing  agreed  to  do.  The  subscriber  agreed  to  deliver  in- 
to the  possession  of  a  trust  company  a  deed  to  Briscoe  and 
Waters,  or  to  any  other  party  they  might  designate,  convey- 
ing real  estate  of  the  value  of  five  hundred  dollars.  That 
deed  was  to  be  held  in  escrow  by  the  trust  company.  By  the 
holder  in  escrow,  tiie  deed  was  to  be  delivered  to  the  grantees, 
or  their  asaigns,  when  they  should  have  complied  with  the  ob- 
ligations stipulated  to  be  kept  and  performed  on  their  part.  The 
sub^^iption  plainly  bound  McOara  presently  to  make  and  de- 
liver such  deed  to  the  trust  company  for  the  benefit  of  the 
other  parties.  And  in  ease  they  complied  with  what  they 
agreed  to  do,  that  deed  belonged  to  them.  If  they  did  per- 
form and  Mcdara  did  not,  the  breach  is  on  him.  If  he  per- 
formed his  part,  and  they  failed  in  theirs  the  injury  for  not 
keeping  the  contract  was  the  other  way.  Both  parties  were 
bound.  The  paper  evidences  dependent  promises,  the  one  party 
to  the  other.  McGara  had  nothing  to  do  in  carrying  out  his 
part  of  the  agreement  but  to  make  and  deliver  in  escrow  the 
deed  for  real  estate  of  the  value  stipulated.  When  he  did  that, 
he  performed  what  he  agreed  to  do.  In  brief,  he  agreed  to 
make  and  deliver  in  escrow  a  deed  for  real  estate  of  the  value 
of  five  hundred  dollars,  for  his  doing  which  they  were  to  build 
ee  w.  vb. 


„L>oogle 


406  Stopper  Co  v.  McGara.  [Dec.  1909. 

and  put  in  operation  a  glass  factory.  He  did  not  agree  to  pay 
money  for  ench  consideration  on  the  part  of  Briscoe  and 
Waters.  He  chose  to  subscribe  real  estate  to  the  enterprise, 
and  they  chose  to  contract  for  that  particular  commodity.  We 
do  not  know  why  the  parties  contracted  in  relation  to  real 
estate,  but  they  did.  We  must  assume  that  good  reasona 
actuated  them.  Yet  having  bo  contracted  we  can  raily  deal 
with  the  c<Hitract,  for  either  party,  as  one  demanding  satis- 
faction of  the  subscription  in  real  estate.  It  is  not  a  promise 
to  pay  money  to  the  enterprise;  it  is  a  promise  to  convey  real 
estate  to  it.  No  particular  real  estate  ia  required  to  be  con- 
veyed, except  that  its  general  location  is  stipulated.  But  it 
must  be  of  the  value  of  five  hundred  dollars.  Ndtiier  is  the 
contract,  technically,  one  to  pay  the  sum  of  five  hundred  dol- 
lars in  real  estate.  .  The  terms  in  fact  do  not  so  provide.  ISor 
is  it  a  ctHitract  to  pay  that  amount  if  the  real  estate  is  not 
cMiveyed.  The'  subscriber  had  no  option  to  pay  in  money.  The 
other  parties  are  entitled  to  the  amount  of  real  estate  agreed  to 
be  conveyed  after  compliance  on  their  part.  The  contract 
promises  them  nothing  but  reai  estate.  We  can  only  interpret 
the  contract  by  the  generally  accepted  meaning  of  the  terms 
the  parties  have  employed.     There  is  no  ambiguity  in  it. 

That  the  contract  to  convey  so  much  real  estate  was  bind- 
ing on  McOara  in  case  Briscoe  and  Waters  performed  is  well 
settled  law.  We  have  said  it  was  a  subscription.  That  is  what 
the  parties  themselves  called  it.  The  subscriber  agreed  to 
convey  real  estate  to  the  extent  of  a  particular  value.  That 
was  tiie  real  effect  of  his  subscription.  The  subscription  was 
an  offer  which  might  be  revoked  before  performance  by  the 
other  parties.  But  unless  it  was  expressly  revoked  before  that 
time,  it  was  binding  on  the  subscriber  after  performance  by 
the  paTtiee  to  whom  the  offer  was  made.  No  revocatima  of  the 
offer  appears  upon  the  demurrers  under  consideration.  At  this 
term,  in  Nniional  Valley  Rani-  of  Stavnton  v.  Houston,  vre  held 
that  though  a  contract  be  treated  as  a  mere  snbscriptirai,  "it 
the  subscription  be  acceded  to,  on  the  terms  on  which,  it  is 
made,  and  labor  or  money  be  expended  on  the  faith  thereof, 
the  party  making  the  subscription  in  bound  thereby."  In  re- 
lation to  subscriptions,  1  Page  on  Contrects,  section  298,  says: 
"The  necessary  consideration  is  usually  found  in  the  assump- 
80  w,  v«. 
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tioQ  by  the  prconisee  of  new  liabilities  in  reliance  upon  the  piom- 
iBe,  sneh  liabilities  being  of  a  kind  contemplated  by  the  ofter." 
For  this  propoeition  a  multitude  of  authoritiee  are  cited  by  the 
author.  "Where  the  anbecription  is  made  on  condition  that 
Bometbing  he  done  or  that  a  certain  amount  of  money  in  the 
a^^r^ate  be  subscribed,  the  performance  of  the  condition  bj 
the  payee  or  by  the  party  accepting  the  terms  of  the  offer  con- 
etitut«s  a  consideration  suBideDt  to  support  the  subecriber'e 
promise."     37  Amer.  &  Eng.  Enc.  of  Law  378. 

Metiara  did  not  perform  bis  part  of  the  agreement.  Briscoe 
and  Waters  did  perform  their  part.  They  assigned  tbeir  rights 
to  Union  Stopper  Company,  the  glass  company  which  they  pro- 
moted in  reliance  upon  the  subscription.  The  contract  even 
contemplated  this  assignment.  Through  that  company  they 
did  what  they  agreed  to  do  through  such  a  company.  What 
redress  under  the  contract  has  tJie  plaintiff?  Its  remedy  is 
of  course  one  suitable  to  reach  the  case  made  by  the  non- 
perfonuauce  of  McGara.  It  cannot  demand  a  specific  sum  of 
money  for  McGara  did  not  subacribe  that.  There  has  not  been 
non-performance  in  the  payment  of  money.  It  cannot  sue  for 
specific  performance  of  a  contract  to  convey  certain  and  speci- 
fic real  estate.  McGara  did  not  contract  to  convey  any  par- 
ticular lot  or  lots.  But  he  did  agree  to  help  the  enterprise  by 
the  conveyance  of  real  estate  of  a  certain  value.  If  he  does 
not  do  this,  he  owes  no  debt,  but  he  damages  the  other  party. 
That  party  may  seek  to  recover  the  damages  by  an  appropriate 
action. 

The  plaintti!  has  sought  redress  for  tlie  non-delivery  of  the 
deed  for  five  hundred  dollars  worth  of  real  estate  by  appro- 
priate notion,  asmmpeit.  In  each  of  three  special  counts  in 
the  original  declaration  it  has  averred  the  undertaking  on  the 
part  of  defendant  to  make  and  deliver  in  escrow  the  deed  for 
real  estate  as  agreed  to  he  done  in  the  paper  writing  we  have 
hereinbefore  set  forth,  the  failure  of  the  defendant  to  keep 
and  perform  that  undertaking,  the  full  performance  of  the 
things  stipulated  to  be  done  by  Briscoe  and  Waters  as  con- 
sideration for  performance  on  the  part  of  McGara,  and  the 
damages  arising  to  plaintiff  from  the  defendant's  non-perform- 
ance of  his  part  of  the  contract.  The  averments  of  each  of 
the  two  amended  counts  are  substantially  to  the  same  extent. 
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In  other  words,  each  of  these  original  and  amended  coudU,  as 
we  view  them,  aver  defendant's  undertaking  and  the  considera- 
tion therefor,  tlie  breach  of  the  defendant  in  failing  to  keep 
that  undertaking,  and  the  injury  to  plaintiff  therefrom.  What 
more  is  essential  to  present  the  plaintiff's  case  ?  It  is  sufficient 
to  show  a  legal  obligatinu  resting  on  defendant  in  favor  of  the 
plaintiff,  one  based  on  a  valid  consideration,  the  failure  of 
defendant  to  perform  that  obligation,  and  the  damages  aris- 
ing to  the  plaintiff  therefrom.  A  careful  examination  of  each 
of  the  original  and  amended  counts  reveals  a  showing  of  the 
essentials  that  we  have  mentioned.  True  it  is,  these  counts  are 
somewhat  cumbeTsomely  drawn  and  each  contains  matter  that 
is  not  essential  to  a  statement  of  plaintiff's  case.  But  in  all 
the  mass  of  averments,  we  observe  relevent  averments  which 
do  make  a  case  for  the  plaintiff.  Then  shall  we  say  the  counts 
are  bad  ?  Must  we  not  exclude  from  consideration  matters  not 
necessary  to  be  averred  as  mere  surplusage?  We  may  exclude 
the  surplusage  and  yet  leave  sufficient  averments  of  a  state  nf 
facts  which  would  entitle  the  plaintiff  to  recover  if  they  are 
proved.  The  test  is  whether  there  is  sufficient  substance  in  the 
count  to  make  a  case.  The  mere  form  of  the  declaration  or 
count  is  not  to  be  considered  upon  demurrer,  though  it  is  most 
commendable  in  a  pleader  to  set  forth  the  essential  facta  in  a 
direct  and  concise  way.  "On  a  demurrer  *  •  *  the  court  shall 
not  regard  any  defect  or  imperfection  in  the  declaratifm  or 
pleadings,  whether  it  has  heretofore  been  deemed  mispleading 
or  insutficient  pleading  or  not,  unless  there  be  omitted  some- 
thing so  essential  to  the  action  or  defence  that  judgment  ac- 
cording to  law  and  the  very  right  of  the  cause  cannot  be 
given."'  Code,  chapter  135,  section  S9,  Kem  v.  Zeigler,  13 
W.  Va.  70?.  "Xo  action  shall  abate  for  want  of  form,  where 
the  declaration  sets  forth  sufficient  matter  of  substance  for  the 
court  to  proceed  upon  the  merits  of  the  ease."  Code,  chapter 
li.\  scctiou  9.  "A  dcciaration  containing  the  necessary  aver- 
ments, so  that  judgment  according  to  law  and  the  very  right 
of  tlie  cause  may  be  given  thereon,  is  sufficient,  although  not 
artistically  and  critically  drawn."  Dtwideon  v.  Batlway  Co., 
41  W.  Vn.  407.  Each  of  the  counts  under  consideration  con- 
tains averments  which  make  a  case  good  in  law.  But  the 
counts  go  further  and  introduce  matter  and  averments  that  are 
08  w.  Vlu 
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not  pertioeut  to  the  duties  and  obligations  of  the  parties  legally 
arising  from  the  undertaking  declared  upon.  For  instance, 
while  averring  matters' which  show  the  liability  of  the  defend- 
ant for  a  breach  of  his  undertaliing  to  convey  the  real  estate, 
the  pleader  has  endeavored  to  turn  the  case  to  one  of  an  obliga- 
tion to  pay  an  indebtedness  of  five  hundred  dollars  because  of 
his  failure  to  convey.  Indeed  we  may  eay  that  an  effort  has 
been  made  to  declare  upon  the  breach  of  the  contract  to  make 
and  deliver  the  deed  for  the  real  estate  and  in  the  same  count 
to  declare  upon  the  theory  that  the  undertaking  was  a  subscrip- 
tion of  five  hundred  dollars  in  money  to  the  glass  factory,  if 
the  real  estate  was  not  conveyed.  Yet  the  last  paragraph  in 
the  declaration  avers  the  damage  to  the  plaintiff  that  has  ac- 
crued by  reason  of  "the  matters  and  things"  in  the  several 
counts  set  forth.  That  closing  averment  must  relate  to  that 
which  is  legally  sutlieient  to  justify  the  plaintifil'g  demand 
for  damages— the  breach  of  the  contract  to  make  and  deliver 
a  deed  for  real  estate.  The  averments  of  an  indebtedness  and 
all  matter  thereto  related,  must  be  excluded  as  insufficient  and 
as  constituting  mere  surplusage.  With  tlie  surplusage  exclud- 
ed, a  cause  of  action  is  shown,  1'here  nevertheless  appears  the 
real  cau^e  of  action  that  arises  to  the  plaintiff  because  of  de- 
fendant's disregard  of  his  actual  undertaking.  "Surplusage 
never  vitiates  a  declaration,  and  is  treated  as  if  it  had  never 
been  inserted  therein."  Hogg's  PI.  and  Forme,  59.  If  a 
count  alleges  sufficient  matter  of  fact  to  warrant  a  recovery,  all 
immaterial  allegations  may  be  disregarded  as  surplusage.  In- 
jury from  such  immaterial  matters  in  a  declaration  may  be 
prevented  by  objection  to  evidence  and  by  application  for  proper 
instruetionij.  Perningion  v.  G-illaspie,  (JS  W.  Va.  541;  R<^- 
breckt  \.  Marlines  Adm'T.,  29  W.  Va.  7B5. 

It  is  urged  against  the  various  counts  that  they  do  not 
enfficiently  aver  a  promise  on  behalf  of  the  defendant.  We 
find  that  they  come  within  the  rule  that  "generally,  a  declara- 
tion which  shows  that  what  is  equivalent  to  a  promise  has  taken 
place  is  good  without  the  use  of  the  word  'promise.'  "  2  Enc. 
PI.  and  Pr.  997;  1  Chitty  on  PI.  301;  Hogg's  PI.  and  Forma, 
section  S4.  Then  it  is  said  that  the  breach  assigned  in  the 
various  counts  is  not  co-extensive  with  the  undertaking  averred. 
Let  the  iinimaterinl  matter  which  cannot  truly  relate  to  the  case 
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be  excluded,  the  breach  assigned  Ib  then  co^xtcosiTe  with  the 
real  agreement  set  forth  and  averred. 

A  specific  objection  made  to  the  dedaration  is  that  notice 
to  the  defendant  of  the  performance  on  the  part  of  plaintiff  is 
not  averred.  It  suffices  to  observe  that  it  is  not  eseeDtiat  to 
aver  notice  in  that  regard  since  plaintiff's  right  of  action  doee 
not  depend  on  the  giving  of  such  notice.  The  undertaking 
clearly  contemplated  performance  by  the  defendant  before  per^ 
formance  on  behalf  of  plaintiff.  It  was  defendant's  duty  to 
deliver  the  deed  to  the  trust  company.  He  was  entitled  to  no 
notice  that  the  other  party  had  performed  before  it  became 
his  duty  to  execute  and  deliver  the  deed.  He  agreed  to  do 
that  upon  consideration  that  the  other  party  agreed  to  do 
certain  things.  He  must  do  it  without  awuiting  the  perform- 
ance by  the  other  party.  In  contracts  based  on  dependent 
promises,  it  is  usual  for  one  of  the  parties  to  be  obliged  to  per- 
form Before  the  other.  Here  it  was  defendant's  duty  to  per- 
form first.  Then,  why  should  notice  be  given  him  of  perform- 
ance on  behalf  of  the  plaintiff?  Defendant  could,  he  must,  by 
his  contract,  perform  his  undertaking  without  notice  of  aay- 
thiog  done  by  the  opposite  parties.  Why  should  IfcGsra  agree 
to  deliver  a  deed  in  escrow  if  the  delivery  of  the  deed  in  escrow 
were  not  to  be  made  until  Briscoe  and  Waters  had  performed 
their  part  of  the  contract?  Tlie  contract  virtually  says  that 
the  deed  is  to  be  made  and  held  awaiting  performance  on  the 
part  of  Briscoe  and  Waters.  In  this  defendant  failed,  it  ifl 
averred.  That  being  true,  why  shonld  defendant,  in  order  to 
fix  liability  on  him,  have  notice  that  they  performed? 
Tucker's  Com.,  Book  3,  p.  144 ;  Fogg's  PI.  and  Forms,  section  96. 

As  we  have  stated,  we  view  each  of  the  counts  as  containii^ 
matters  substantially  setting  forth  the  real  case  of  liability  for 
damages  arising  from  a  failure  to  convey  the  real  estate  ss 
defendant  agreed  by  his  contract  of  subscription.  Viewing 
the  case  in  the  true  light  of  the  liabilities  growing  out  of  the 
contract,  there  has  not  been  omitted  anything  so  essential  to 
the  action  that  judgment  according  to  law  and  the  very  right 
of  the  case  cannot  be  given.  The  judgments  sustaining  the 
demurrers  will  be  reversed,  the  demurrers  will  be  here  ovep- 
ruled,  and  the  case  remanded  for  further  proceedings.  It  is 
perhaps  unnecessary  to  suggest  the  utility  of  an  amendment  of 
6«  w.  V«u 
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ihe  dedaration  bo  as  to  etrike  from  it  the  surplusage  and 
more  clearly  and  concisely  to  state  the  real  case  that  ariees  from 
the  alleged'  failure  of  defeodant  to  keep  his  contract. 

Reversed,  Demurrers  Overrvled,  and  Remanded. 


CHARLESTON, 

State  u.  MoNkal. 

Suhmitted  June  11,  1909.     Decided  December  7,  1909. 

1.      lNToxicATi>fa  LiQUOBS — Illegal  Bale—Bale  to  Minor. 

It  IB  not  an  offense  In  a  licensed  saloon  keeper  to  deliver  to 
a  minor  Intoxicating  liquor  under  an  order  Irotn  the  minor's 
father  to  the  saloonlst  under  a  prior  agreement  between  the 
father  and  the  saloonlst  that  whenever  the  father  should  send 
the  eon  with  a  written  order,  the  saloonlst  should  let  the  son 
have  whatever  liquor  It  called  for,  for  the  father's  use.    (p.  412). 

Error  to  Circuit  Court,  Bandolph  Coimty. 
Peter  McNeal  was  convicted  of  selling  liquor  to  a  minor, 
and  brings  error. 

Reversed. 

Sirader,  Qreynolds  <6  Strader,  for  plaintiff  in  error. 
Wtiliam  0.  Conley,  Attorney  General,  and  D.  E.  Mathews, 
Assistant  Attorney  Qeneral,  for  the  State. 

Beannon,  Judge: 

Peter  McNeal  was  indicted  in  the  circuit  court  of  Randolph 
coimty  for  selling  intoxicating  liquor  to  Joe  Jaggi,  a  minor. 
The  case  was  tried  by  the  judge  in  lieu  of  a  jury  upon  agreed 
facts,  and  the  judge  found  McNeal  guilty  and  gave  judgment 
against  him  for  a  fine.    The  facts  agreed  are  as  follows: 

"^n  Jaggi  is  a  man  about  fifty-five  years  old,  lives  in  Coal- 
ton.  West  Virginia,  and  is  a  coal  miner  and  has  a  eon  named 
Joe,  who  is  an  infant  about  eighteen  or  nineteen  years  old. 

Peter  McNeal  runs  a  saloon  in  Coalton,  West  Virginia,  and 
has  a  State  license  therefor.  Ben  Jaggi  told  Peter  McNeal 
and  hie  bartender  that  whenever  he  sent  Joe  with  a  written 
order  to  let  him  have  whatever  the  order  called  for  in  way 
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o(  8pirituo)]B  liquors,  &c.,  and  that  on  two  or  more  occasions 
said  Ben  Jaggi  sent  written  orders  for  liquor  to  said  saloon, 
and  it  was  delivered  to  said  Joe  Jaggi,  and  by  liim  taken  to 
his  father,  Ben  Jaggi." 

Upon  those  facts  we  hold  that  there  was  no  sale  to  a  minor; 
that  the  sale  was  to  his  father;  that  the  son  acted  only  as 
messenger  or  agent  for  his  father.  We  interpret  the  facts  aa 
showing  a  contract  between  McNeal  and  Ben  Jaggi,  before  the 
delivery,  by  which  McNeal  agreed  to  sell  liquor  to  the  fatlier, 
to  be  sent  for  through  the  son.  A  sale  to  the  father,  not  a 
sale  or  gift  to  the  son.  The  liquor  was  taken  to  the  father. 
The  contract  of  sale  was  between  the  father  and  McNeal,  the 
son  acting  only  as  carrier  of  the  liquor.  The  son  did  not  even 
make  the  purchase.  Randaii  v.  State,  14  Ohio  St.  R.  435,  was 
a  case  like  this.  A  minor  was  sent  on  a  personal  order  for 
liquor  given  by  his  father  on  a  preceding  day,  to  which  the 
seller  agreed,  and  the  liquor  was  delivered  to  the  minor  in 
pursuance  of  the  agreement.  The  court  held  it  a  sale  to  the 
father,  not  to  the  minor.  As  tlie  court  said  in  Stittev.  Mahon. 
55  Amer.  R.  140,  to  convict  McNeal  would  be  to  hold  him 
liable  only  for  the  minor's  handling  the  bottle.  There  is  some 
autliority  to  the  contrary,  but  the  great  weight  of  authority  is, 
"That  a  delivery  of  liquor  to  a  minor  whom  the  seller  knows 
to  be  acting  as  ogcnt  for  an  adult  is  not  an  offence."  17  Am. 
&  Eng.  Ency.  L.  338.  This  position  is  supported  by  23  Cyc. 
195.  I  quote  from  Black  on  Intoxicating  Liquors,  section 
420:  '"When  a  minor  purchases  liquor,  not  for  his  own  cmi- 
Buniption,  but  for  the  use  of  another  person,  as  whose  agent  or 
messenger  he  is  acting,  and  to  whom  the  sale  might  lawfully 
be  made,  the  guilt  or  innocence  of  the  seller  will  depend  upon 
the  disclosure  to  the  seller  of  the  fact  of  agency,  because,  so 
far  as  concerns  the  seller,  that  will  determine  the  person  who 
is  to  fill  the  character  of  purchaser.  If  the  minor  informs 
the  liquor-dealer  that  the  liquor  purchased  is  for  the  use  of 
another  person,  who  has  sent  him  to  buy  it,  and  with  whose 
money  he  pays  for  it,  such  being  the  truth  in  the  case;  or  if 
the  dealer  knows,  from  other  sources  of  information,  that  the 
real  purchaser  is  an  adult  and  the  minor  is  only  his  messenger ; 
then  the  sale  takes  place  between  the  dealer  and  the  adult, 
and  the  minor  is  not  concerned  in  it  except  as  the  conduit 
so  W.  Vs. 
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by  which  the  money  la  conveyed  to  tlie  'oiie  and  the  liquor  to 
the  other,  and  consequently  the  dealer  cannot  be  convicted  of 
selling  to  the  minor.  'To  sell  liquor  to  a  minor  is  what  ia 
forbidden  by  the  statute.  Merely  to  deliver  liquor  to  a  minor, 
with  notice  that  it  is  to  be  carried  to  au  adult,  is  not  a  sale, 
within  the  meaning  of  the  statute.  We  cannot  extend  the 
terms  of  a  criminal  statute  beyond  ita  clear  legal  meaning. 
We  cannot  construe  the  word  sell  in  the  statute  to  mean  some- 
thing different  from  ita  ordinary  legal  import.  Undoubtedly, 
a  minor  may  be  an  agent  or  lawfully  go  on  errands  for  an 
adult,  and  a  person  may  buy  through  an  agent,  and  in  such 
case,  there  being  no  question  of  the  fact  of  agency,  although 
the  dealing  is  with  the  agent,  and  the  delivery  is  to  him,  in 
legal  effect  the  sale  is  to  the  principal.  The  law  i^,  that  where 
a  person  contracts  as  agent,  or  he  is  known  to  be  such,  the 
contract  is  with  the  principal,  and  not  with  the  agent;  but 
where  the  agent  deals  in  his  own  name,  and  the  principal  is 
not  disclosed  or  knoWn,  the  contract  is  with  the  agent,  and 
he  is  liable.'  HenCe,  for  example,  the  seller  should  be  allowed 
to  show  that  the  liquor  was  drawn  and  delivered  to  the  minor 
in  pursuance  of  an  agreement  between  his  parent  and  the 
defendant,  on  the  previous  day,  for  its  purchase  and  subse- 
quent delivery  to  the  minor. 

But  on  the  other  hand  as  between  a  seller  and  an  agent, 
who  deals  with  him  without  disclosing  the  fact  that  he  acts  as 
agent,  the  latter,  as  well  as  the  principal,  may  be  regarded  as  the 
purchaser.  A  liquor-seller  who  contracts  with  a  minor  may  there- 
fore be  convicted  of  selling  liquor  to  a  minor,  notwithstand- 
ing the  fact  may  subsequently  be  disclosed  that  the  minor 
acted  as  agent  for  an  adult.  Jn  other  words,  if  the  seller  had 
no  notice  or  knowledge,  either  from  the  statements  of  the 
minor,  from  a  previous  course  of  dealing,  or  from  other  sources, 
that  the  minor  is  making  the  purchase  for  any  one  but  him- 
nelf,  80  that,  for  all  the  seller  knows  to  the  contrary,  he  is  sell- 
ing liquor  to  the  minor  for  the  latter's  own  use,  he  is  guilty 
of  a  statutory  offence,  although  in  point  of  fact,  the  minor  was 
acting  as  agent  or  messenger  for  another." 

The  attorney  general  cites  us  two  cases  as  supporting  the 
contrary  view.  One  of  them  is  CommonweaUh  v,  O'Leary, 
14-3  TriasB.  as.     That  case  will  not  support  the  State,  as  it  will 
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be  seen  that  the  atatate  on  which  it  rests  said,  "And  tiiat  do 
Bsle  or  delivery  of  intoxicating  liquor  shall  be  made  to  a  minor 
for  his  parent's  nse,  or  for  the  use  of  any  other  pereoD."  That 
decision  was  under  an  amended  statute  so  reading.  Prior  to 
the  statute  controlling  that  case  the  statute  waa,  "That  no 
sale  or  delivery  of  liquor  shall  be  made  on  the  premises  de- 
scribed in  the  license  to  a  person  known  to  be  a  drunkard,  or 
to  an  intoxicated  person,  or  to  a  minor."  A.  similar  statute 
to  ours  found  in  chapter  33,  section  21.  As  the  ease  just 
cited  in  143  Massachusetts  states,  it  will  appear  that  under 
the  older  statute  it  had  been  held  that  the  sale  or  dellTeiy 
by  a  licensed  person  of  liquor  to  a  minor  for  the  use  of  another 
person  was  not  a  sale  to  a  minor.  Commonwealth  v.  LatHnvile, 
120  Mass.  385,  and  other  cases  there  cited.  So  we  have  the 
support  of  the  Masaachusetts  court  under  a  statute  like  ours. 
The  attorney  general  cites  People  v.  Oarrelt,  68  Mich.  487. 
That  case  does  support  the  attorney  general's  position;  but 
it  is  against  the  weight  of  authority.  Two  out  of  the  five 
judges  diseented,  and  gave  the  statute  the  same  conBtmctdon 
as  we  do.  The  majority  opinion  says  that  the  defendant  must 
have  known  that  the  boy  might  taste  the  beer  before  he  got  across 
the  street,  and  that  the  legislature  intended  to  prevent  de- 
livery of  liquor  to  children ;  that  they  should  "touch  not,  taste 
not,  handle  not."  But  we  do  not  find  in  the  statute  anything 
to  warrant  ue  in  writing  into  it  aji  exceptional  provision  not 
in  it,  and  likely  not  intended.  We  cannot  see  under  onr  statute 
that  the  legislature  intended  to  prohibit  a  father  from  buying 
liquor  of  a  licensed  saloonist  and  sending  his  son  for  it,  the 
messenger  disclosing  that  the  liquor  is  for  hia  father.  We  can- 
not see  that  the  statute  is  bo  rigid.  We  cannot  write  it  into 
the  statute  when  the  legislature  has  left  it  out.  We  cannot 
expand  the  statute,  and  thus  legislate. 

Therefore  we  reverse  the  finding  and  judgment  of  the  cit- 
puit  court,  and  enter  judgment  in  tliis  Court  that  the  defendant 
be  discharged  from  said  indictment  and  go  thereof  without 
day, 

Reversed, 
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CHARLESTON. 

Hawkins,  Admikisteator,  v.  JlLrrALLDURO  Coal  &  Coke  Co. 

Submitted  March  23,  1909.     Decided  December  7,  1909. 

1.     Appeal  ahb  Ebbok— Party  AggrieveA — Orant  of  New  Trial. 

In  an  action  under  chapter  103,  Bectlon  5,  Code,  to  recover 
damages  for  the  death  of  a  person  from  wrongful  act  or  neglect, 
and  a  verdict  for  the  plaintiff  Is,  on  hla  motion,  against  the 
objection  of  the  defendant,  erroneouslj'  set  aside  because  of 
amallnesB  of  the  amount  of  the  Terdtct,  the  defendant  may  have 
a  writ  of  error,     (p.  416). 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  E.  B.  HavkiDs,  adminifitrator,  ag&inet  the  N'uttal- 
burg  Coal  &  Coke  Coke  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error. 

Reversed. 

Dillon  &  NvciolU  and  Price,  Smith,  SpUman  &  Clay,  tat 
plaintifF  in  error. 

Otenton  4h  McPeak  aud  Charles  E.  Hogg,  for  defeadant-in 
error. 

Bhaskon,  Judge: 

Joseph  H.  Carman,  while  in  the  service  of  Ifuttalbnrg  Coal 
&  Coke  Company  ronoing  an  electric  motor  in  a  coal  mine, 
was  killed,  and  hig  administrator  sued  the  coal  company  to 
recover  damages  because  of  his  death,  and  a  jury  rendered  a 
verdict  for  the  plaintiff  for  five  hundred  dollars  damages,  and 
tbe  plaintiff  moved  the  court  to  set  aside  the  verdict  because 
it  was  BO  small  that  it  evinced  passion,  prejudice  or  corruption, 
and  over  the  objection  of  the  defendant  the  court  set  aside  the 
verdict  and  granted  the  plaintiff  a  new  trial,  from  which  action 
of  the  court  tfae.coal  company  obtained  this  writ  of  error. 

The  first  question  arises  apon  the  contention  of  counsel  that 
this  Court  has  no  jurisdiction  of  this  writ  of  error.  This  con- 
tention rests  on  the  theory  that  the  action  of  the  circuit  court 
was  favorable  to  the  coal  company,  as  it  relieved  it  of  the 
verdict  against  it,  and  that  therefore  the  coal  company  cannot 
appeal,  citing  many  cases  for  the  rule  that  a  person  cannot 
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appeal  from  action  of  a  court  in  his  favor.  Such  is  the  general 
rule,  but  only  a  general  rule.  It  bae  its  exceptions.  Turning 
to  2  Ency.  Pleading  &  Practioe  157,  we  quote:  "Where  the 
plaintiff  obtains  the  precise  relief  Bought  by  him  in  the  trial 
he  is  estopped  from  prosecuting  an  appeal  from  the  decieion 
awarding  it,  but  where  the  judgment,  although  in  his  favor, 
does  not  afford  him  the  relief  claimed,  or  where  he  trnu/  svslain 
injury  thereby,  he  may  seek  its  reveraal."  It  cannot  possibly 
be  that  where  a  man  sues  for  one  thousand  dollars  aod  re- 
covers Jive  hundred,  he  can  not  appeal  for  good  cause.  The 
question  in  every  case  is,  Is  the  party  aggrieved  by  the  action 
of  the  court?  Is  he  prejudiced?  Is  he  deprived  of  a  legal 
right?  Handy  v.  Scott,  26  W.  Va.  710;  2  Cyc.  632-3.  All 
the  cases  make  this  a  test.  In  this  -case  is  the  coal  com'pany 
aggrieved?  Has  it  suffered  harm  from  the  setting  aside  of 
the  verdict?  We  say  it  has.  Wherein?  In  the  faot  that  it 
is  exposed  to  delay  and  the  cost  of  another  trial,  and  more 
tlian  that,  it  is  exposed  to  the  gi-eater  danger  of  a  heavier 
verdict.  The  coal  company  was  content  to  accept  the  verdict, 
and  therefore  opposed  the  motion  to  set  it  aside.  It  wanted 
finality.  It  wanted  the  suit  to  end  with  the  verdict,  and  the 
litigation  closed.  The  action  of  the  court  deprived  it  of  that 
finalitj'. 

The  only  question  then  is.  Is  there  error  in  the  the  action  of 
the  court  setting  aside  the  verdict?  We  think  there  is.  The 
jury  is  generally  in  actions  for  tort  the  judge  of  th»  amount 
of  damages^.  We  have  held  that  where  a  motion  to  set  aside 
a  verdict  is  because  of  excessive  or  inadequate  damages  the 
court  must  not  encroach  on  the  province  of  a  jun-.  In  their 
assessment  in  tort  oases  there  is  no  fi.^ed  measure  as  in  cases 
nf  contract.  This  is  the  case  in  actions  generally.  BaiireU  v. 
Ohio  River  By.  Co..  34  W.  Va.  213.  But  in  the  case  of  an 
action  under  the  statute  for  the  death  of  a  person  this  is 
peculiarly  the  case.  Our  decisions  go  to  the  ^ect  that  the 
jury,  in  such  cnses,  is.  under  the  statute  giving  the  action, 
absolutely  the  judge  of  the  amount  of  damages,  and  its  iinding 
cannot  be  disturbed  unless  the  court  can  see  that  the  jury  was 
actuated  by  passion,  prejudice  or  corruption.  Thomat  v,  EUc- 
iricnl  Co..  54  W.  Va.  396  (pt.  10  Syl.) ;  Bertha  Zinc  Co.  v. 
Blnrk,  S8  Va.  303;  GosJiorn  y.  M'heeliug.  65  W.  Va.  260. 
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There  is  no  appearance  of  paseion,  prejudice  or  corruption 
on  the  part  of  the  jury,  unless  we  can  assert  the  presence 
thereof  from  the  mere  amount  of  the  verdict.  Xo  evidence 
of  passion,  prejudice  or  corruption  is  given.  We  cannot  assume 
their  presence.  I  suppose  that  the  jury  was  in  doubt  whether 
it  should  find  anything,  because  there  is  a  great  deal  of  evidence 
in  this  case  and  its  circumstances  tending  to  show  that  Car- 
man's death  was  attributable  to  his  own  negligence  in  running 
the  motor  at  high  dangerous  speed.  There  was  evidence  that 
he  himself  declared  that  the  accident  was  attributable  to  his 
.  own  negligence.  There  is  much  evidence  to  show  this.  In 
fact  a  case  of  contributory  negligence  is  shown.  Likely  the 
jary  made  the  amount  small  because  of  this  evidence,  and 
did  not,  under  all  the  circumstances,  consider  that  a  heavy 
verdict  would  be  just.  This  does  not  establish  passion,  preju- 
dice or  corruption.  We  can  see  why  the  jury  did  not  find  a 
greater  amount  of  damages. 

Therefore,  we  reverse  the  order  of  the  circuit  court,  and 
proceeding  to  render  such  judgment  as  the  circuit  court  should 
have  rendered  we  overrule  the  motion  for  a  new  trial,  and  we 
will  enter  a  judgment  in  favor  of  the  plaintiff  against  the  coal 
company  for  the  amount  of  the  verdict  with  interest  from  its 
date.  * 

Reversed. 


CHARLESTON. 

Stone  v.  Campbells  Cheek  Railroad  Company. 
Submitted  March  30,  1909.     Decided  December  7,  1909. 

Neolicencb — Pleading  and  proof — Variance. 

Where  a  declaration  for  personal  Injurj'  from  neglieence  de- 
tails the  Tacts  or  clrciimEtancefl  of  negligence,  so  the  main  or 
essential  facts  pleaded  as  constituting  the  negligence  be  proven, 
the  failure  to  prove  details  or  Incidental  facts  in  the  trans- 
action, not  vital  to  the  action,  does  not  constitute  variance  or 
defeat  recovery,  (p.  419). 
BvmcncE — A-dmitaibility — Ret  Oettae. 

The  statement  made  by  an  engineer  of  a  locomotive,  "I  told 
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bim  to  get  off  the  eaglne,  and  he  dropped  down  In  front  of  the 
engine",  made  three  or  four  minutes  after  Injury  to  a  boy 
jumping  from  a  train,  and  run  over  by  it.  Is  admlselble  under 
the  rule  of  res  QeHae  In  an  action  by  a  boy  against  a  railroad 
company  to  recover  for  the  Injury,     (p.  421). 

Error  to  Circuit  Court,  Kanawha  County. 
Action  by  Earl  Stone  against  the  Carapbella  Creek  Railroad 
Company.    Judgment  for  defendant  and  plaintiff  brings  error. 


Fergvson  <fe  Ellison,  C.  J.  Van  Fleet  and  If.  W.  Wertz,  for 
plaintiff  in  error. 
.  Bromh  Jackson  <£  Knight,  for  defendant  in  error. 

Brannon,  Jddge  : 

Earl  Stone,  a  boy  of  eleven  years  of  age,  got  upon  the  tender 
of  a  locomotive  engine  of  the  Campbells  Creek  Railroad  Com- 
pany and  in  jumping  off  received  bodily  injury  and  sued  that 
company  for  damages  therefor.  The  train  was  backing,  tender 
foremost.  Upon  the  trial  the  court  struck  out  the  plaintifFs 
evidence  and  rendered  judgment  for  the  defendant,  and  the 
plaintiff  appeals  to  this  Court. 

The  only  point  made  in  opposition  to  the  writ  of  efror  by 
counsel  of  the  railroad  company  in  their  brief  is  what  I  may 
call  a  variance  between  declaration  and  proof;  or  rather,  that 
the  declaration  stated  certain  things  chargeable  to  the  railroad 
company  as  wrongful  acts  causing  the  injury,  and  the  evidence 
proves  other  things.  Counsel  say  that  the  declaration  alleges 
that  Stone  got  upon  the  tender  to  ride  to  the  home  of  an  uncle; 
that  while  the  train  was  running  at  a  speed  which  made  it 
dangerous  to  get  off,  the  engineer  went  to  the  boy  and  threw 
a  shovel  of  water  on  him,  and  ordered  and  directed  him  to 
get  off  the  train,  and  refused  to  stop  the  train,  and  in  violent 
language  threatened  to  put  the  plaintiff  off  by  force;  that  the 
plaintiff  believing  that  the  engineer  would  forcibly  eject  him, 
and  that  an  effort  to  resist  would  result  in  greater  injury 
than  he  would  encounter  by  getting  off,  jumped  from  the  train, 
and  the  train  was  going  so  rapidly  that  he  slipped  and  fell 
on  the  track,  and  the  train  ran  over  him  and  inflicted  bodily 
harm  upon  him.     We  are  told  in  the  brief  of  counsel  that  the 
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law  is  that  if  a  declaration  for  negligence  states  particular  acts 
as  the  source  of  damage  no  evidence  of  other  acts  causing  it 
can  be  given,  citing  Snt/der  v.  Wheeling  Electrical  Co.,  43 
W,  Va.  CCl.  That  was  a  case  where,  as  the  Court  held,  there 
was  a. different  cause  of  action  proven  from  that  stated  in  the 
declaration.  We  are  also  cited  to  HawJcer  v.  B.  d  0.  R.  Co., 
lo  W.  Ya.  628.  In  that  case  the  declaration  averred  that  the 
injurj-  to  the  cattle  by  the  train  wbb  caused  solely  by  negligence 
of  the  defendant  in  this,  that  the  defendant  saw  the  cattle  on 
the  track  and  wrongfully  drove  its  locomotive  on  them;  whereas 
an  instruction  was  given  that  would  warrant  the  jury  in  find- 
ing negligence  before  the  engineer  saw  the  cattle,  a  fact  not 
charged  in  the  declaration,  a  different  negligence  from  that 
charged  But  let  ns  look  to  the  character  of  this  case.  It  is 
said  in  brief  of  counsel  that  of  all  the  things  imputed  to  the 
defendant  in  the  declaration  the  only  one  proven  was  that  the 
engineer  told  the  plaintiff  he  would  have  to  get  off  and  threw 
a  shovel  of  water  on  him,  and  that  this  according  to  the  declara- 
tion had  nothing  to  do  with  the  accident.  In  this  we  cannot 
concur  with  counsel.  The  declaration  does  state  that  the 
engineer  went  to  the  boy  and  threw  a  shov^  of  water  upon 
him  and  ordwed  and  directed  him  to  get  off.  Proof  was 
given  to  show  these  facts.  They  are  the  very  essence  of  the 
charge  of  negligence.  The  ordering  the  boy  off  while  the  train 
was  moving  and  throwing  water  upon  him  in  his  face,  the 
declaration  and  the  proof  concur  in  this  matter.  Here  is  the 
vital  part  of  the  case  in  declaration  and  in  evidence.  The 
act  of  the  engineer  in  going  to  the  hoy  and  in  throwing  water 
upon  him,  as  a  means  of  forcing  him  off,  and  ordering  and 
directing  him  to  get  off,  as  declaration  and  evidence  charge, 
are  the  wrongs,  the  vital  wrongs,  attributed  to  the  defendant 
as  the  cause  of  the  accident  to  the  boy.  Those  circumstances, 
together  with  the  injury,  constitute  the  gravamen  of  the  action. 
As  stated,  they  are  charged  in  tiie  declaration  and  evidence 
is  given  to  show  them.  So,  there  is  no  variance  between 
declaration  and  proof  on  these  vitals.  What  if  there  is  no 
evidence  of  rapid  running  of  the  train?  The  declaration  al- 
leges that  it  was  running,  and  only  says  it  was  running  rapidly, 
and  the  evidence  tends  to  show  that  it  was  going  five  miles  an 
hour;  still,  it  was  intended   to  allege  that  the  movement  of 
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tiie  train  was  ao  element  of  danger.  That  is  a  mere  detail. 
What  difference  about  the  rate  of  speed  ?  There  is  no  variance 
here,  if  we  consider  this  important.  CounBel  say  that  the  plain- 
tiff's evidence  claims  that  the  water  scared  him,  and  that  he 
then  started  to  jump  and  that  he  then  slipped  and  fell,  and 
that  the  water  caused  him  to  fall.  The  declaration  charged 
the  throwing  of  the  water  as  a  wrongful  act,  as  constituting 
a  part  of  the  alleged  wrong  of  the  defendant.  Is  it  possible 
that  the  mere  fact  that  the  boy  said  that  the  water  scared 
him  and  caused  him  to  fall  can  raise  a  variance?  It  is  a 
mere  detail  or  incident  of  evidence  under  the  head  of  the  charge 
in  ttie  declaration  that  the  defendant  ejected  the  boy  by  throw- 
ing water  upon  him  and  ordering  him  off  the  train.  It  is  said 
that  the  declaration  did  not  impute  the  accident  to  the  water 
as  a  cause;  but  it  docs,  because  it  charges  it  as  a  part  of  the 
wrongful  act  The  declaration  need  not  say  that  it  was  the 
water  that  caused  him  to  slip,  a  means  of  ejection  from  the 
train.  Counsel  say  there  was  no  evidence  of  any  violent  or 
insulting  language.  Say  that  there  was  not.  That  was  only 
a  failure  to  prove  an  item  of  the  declaration  not  really  es- 
sential to  (he  action.  Counsel  say  that  no  evidence  was  offered 
of  a  refusal  to  stop  the  train  or  any  threat  to  eject  the  plaintiff 
by  force;  but  there  is  evidence  that  the  train  was  runoing,  and 
though  there  is  no  evidence  of  a  request  to  stop  the  train  and 
a  refusal,  the  evidence  goes  to  show  that  ihe  train  kept  on  and 
while  running  the  engineer  odered  the  boy  off.  This  is  tanta- 
mount to  a  refusal.  It  was  an  omission  of  prudence  and  care 
on  the  part  of  the  company  to  stop  before  ordering  the  boy 
off.  In  this  matter  I- can  see  no  variance  or  failure  of  the  action 
because  no  request  to  stop  the  train  and  refusal  appear.  We 
fail  to  realize  the  force  of  this  argument  of  counsel.  We  say 
again  that  the  declaration  charges  that  the  engineer,  while  the 
train  was  running  at  a  dangerous  speed,  went  to  the  boy. 
threw  a  shovel  of  water  upon  him  and  at  the  same  time  ordered 
him  to  get  off,  and  that  in  jumping  at  the  bidding  of  the  en- 
gineer he  received  the  injurj'.  These  are  the  vitals  of  the 
action.  They  are  charged  in  the  declaration  and  evidence 
given  under  their  head  tending  to  establish  those  facts.  Other 
matterp  are  merely  matters  of  detail.  It  is  only  the  case  of 
failure  to  prove  details  or  incidental  facts  not  essential  to  the 
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action.  Our  law  is,  upon  the  subject  of  variance  of  evidence 
from  declaration,  in  actions  for  damages  resulting  from  injury 
by  negligence,  that  there  is  no  variance  in  respect  to  specifica- 
tion of  mere  matters  of  detail  concerning  the  manner  or  in- 
stmmentalities  by  which  the  injury  was  inflicted  bo  the  cardinal 
substantial  elements  of  th^  negligence  alleged  be  proven. 
Kmcely  v.  Railroad  Co.,  64  W.  Va.  278.  In  Hanky  v.  Railway 
Co.,  59  W.  Va.  419,  we  held  that  a  variance  between  the 
declaration  and  proof  relating  alone  to  the  instrument  by  which 
bodily  injury  is  inflicted  is  immaterial  when  the  instntmeat 
alleged  and  the  instrument  proved  are  of  the  same  general 
nature. 

On  the  trial  the  plaintiff  proposed  to  prove  by  a  witness 
that  the  engineer,  three  or  four  minntes  after  the  accident, 
e&id  to  the  witness  "I  told  him  to  get  ofF  the  engine,  and  he 
dropped  down  in  front  of  the  engine."  The  court  refused  to 
allow  this  evidence.  We  think  it  was  clearly  ndmissible  as 
part  of  the  res  gestae,  as  it  tended  to  show  that  the  engineer 
required  the  boy  to  get  oft  and  that  in  obedience  to  the  order 
he  did  so,  and  it  was  so  close  in  time  to  the  misfortune.  Sample 
V.  Light  Co.,  50  W.  Va.  478 ;  Hawker  v.  Railroad  Co.,  15  Id. 
628. 

Onr  conclusion  is  to  reverse  the  judgment,  set  aside  the 
verdict  and  award  a  new  trial. 

Reversed. 


CHARLESTON. 

Geokoe,  Adm'b,  v.  Cbim  et  al. 
Submitted  January  19,  1909,    Decided  December  7,  1909. 

SuBBOoAnoR — Rights  of  Surety. 

A  iiurety,  on  the  payment  by  him  of  a  Judgment  constituting 
a  Hen  on  the  property  of  his  principal,  Is  entitled  In  equity, 
-without  an  assignment  thereof,  to  be  subrogated  to  all  the 
rights,  powers  and  remedies  of  the  Judgment  creditor,  tor  the 
enforcement  of  the  lien  against  property  Qt  the  principal  debtor 
for  hie  own  Iwneflt.  (p.  429). 
J  UDO  HEIST — Iiien — Merger. 

Though,  in  law,  a  Judgment  lien,  or  other  incumbrance  on 
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property,  iB  merged  In  the  legal  title  to  the  property  hy  the 
purchase  ot  the  rame  by  the  creditor  and  ceaaee  to  exist.  It  Is 
otherwise  in  equity,  it  the  interest  and  Just  rights  of  the  parties 
require  the  lien  to  be  kept  alive;  and,  In  such  cases,  equity  will 
regard  It  as  still  subsisting  and  enforce  It  by  means  ot  suhro- 
gation  or  otherwise  for  the  protection  o[  the  purchaser.  <pL 
430). 
Pbincifal  and  SuBirr — iDiicharffe  of  Bvrety. 

Purchase  by  a  Judgment  creditor  of  property  on  which  the 
Judgment  Is  a  Hen  does  not  release  a  surety  in  the  judgment, 
if  the  property  so  purchased  was  encumbered  hy  prior  liens  in 
favor  of  the  purchaser  to  the  extent  of  the  full  value  thereof, 
(p.  431). 
SAit^—Riglita   of   Surety— Creditor's   Rights. 

A.  Judgment  creditor,  having  a  number  of  Judgments  against 
the  debtor,  in  some  of  which  there  are  Bureties,  may  pursue  his 
remedies  by  execution  and  otherwise  for  the  collection  of  the 
Judgments  in  which  there  are  no  sureties,  without  violation  of 
any  duty  to  the  latter,  provided  he  has  not  been  in  any  way  re- 
quired by  them  to  proceed  to  collect  the  Judgments  for  wlikh 
they  are  liable,  and,  if  properiy  be  taken  on  execution  on  such 
other  Judgments  and  released,  or  the  executions  be  returned 
unsatisfied,  the  issuance,  levylog  and  return  of  the  same,  neither 
rel^kse  the  sureties  in  such  other  Judgments,  nor  work  a  dis- 
charge or  satisfaction  of  the  judgments  on  which  they  were 
Issued,  Eo  as  to  give  priority  to'  such  others  In  favor  of  the 
sureties,  (p.  432). 
Vendor  and  Purciiaseb — Bona  Fide  Furchaaert — Notice. 

A  surety's  right  of  eubrogatiou  Is  an  equity.  Qot  always  dis- 
closed   by   the    Judgment,    and    persons  having    no   knowledge 
thereof  may  deal  with  the  property  on  which  the  judgment  Is 
a  lien  as  if  such  right  did  not  exlet.     (p.  433). 
Same — Notice  of  Claim — Effect. 

A  purchaser  of  properiy,  with  notice  of  a  rl^t  in  a  surety 
to  charge  the  same,  by  way  ot  subrogation,  takes  It  subject  to 
BMch  equitable  right,     (p.  433). 
Witnesses — Competency — Transactiont  With  Decedent. 

In  a  suit  by  a  surety,  to  enforce  the  Hen  of  a  Judgment  against 
land  of  the  principal  debtor,  conveyed  (o  the  Judgment  creditor, 
and  contribution  from  his  co-sureties,  after  the  death  of  the 
principal  debtor  and  the  Judgment  creditor,  such  co-suretlfs  are 
not  competent  wllnesees  to  prove  the  relation  of  suretyship,  (p. 
434). 
Plea  Di  nc — Den  ial — 0  bject  ions — Waiver. 

In  the  absence  ot  an  exception  for  generality,  a  general.  In- 
formal and  Indefinite  denial  of  a  material  allegation  in  an  an- 
swer Is  sufficient,     {p.  429). 

ee  w.  va.  ,  , 
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Appeal  from  Circuit  Court,  Barbour  County. 

Action  by  R.  T.  George,  adminietrator  of  Allen  V.  Wilmotli, 
against  J.  N*.  B.  Crim  and  othere.  From  the  decree,  defendants 
E.  H.  Crim  and  Melville  Peck  appeal. 

A/firmed  in  part.    Reversed  in  part.    Remanded. 

W.  T.  Ice,  Jr.,  iot  appellants. 
MV.  T.  George,  for  appellee. 

POFFENBABGEE,  JUDGK : 

A  decree  of  the  circuit  court  of  Barbour  county,  pronounced 
on  the  bill  of  R.  T.  George,  administrator  of  Allen  V.  Wilmoth, 
against  J.  N.  B.  Crim  and  others,  praying,  among  other  things, 
subrogation  of  the  estate  of  plaintiff'B  decedent  to  the  benefit 
of  judgment  liena  on  a  certain  tract  of  land,  conveyed  by  the 
debtor  to  Crim,  in  satisfaction  of  certain  other  liens,  pending 
a  suit  by  said  Crim:  against  the  debtor,  one  John  Howell,  having 
conditionally  eet  aside  said  deed  to  the  extent  of  said  alleged 
lien,  adjudged  the  land  liable  therefor  in  the  hands  of  E.  H. 
Crim  and  Melville  Peck,  vendees  of  said  J.  N.  B.  Crim,  and 
referred  the  cause  to  a  commiseioner,  the  said  E.  H.  Crim  and 
Peck  have  appealed. 

The  facts  and  proceedings  involved  have  furnished  the  basis 
of  some  three  or  four  suits,  the  records  of  all  of  which  have 
been  brought  tt^ther  in  this  cause  by  reference,  adoption, 
consolidation  and  otherwise.  One  of  these  was  instituted  by 
J.  N.  B.  Crim  against  John  Howell  in  1887  to  enforce  the 
liens  of  several  judgments,  recovered  by  the  former  against 
the  latter,  among  which  were  the  following:  One  for  $979.39, 
rendered  June  19,  1876,  one  for  $992.13,  rendered  Apr.  9, 
187r,  one  for  $655.59,  rendered  May  24,  1899,  and  one  for 
$3,090.00,  rendered  Dec.  17,  1883.  There  never  was  a  final 
decree  in  this  cause.  The  second  suit  was  brought  by  Geo. 
A.  Lough  against  said  Howell,  in  1889,  for  rescission  of  a 
contract  of  sale  of  30  acres  of  land  by  the  latter  to  the  former, 
carried  into  conveyance.  As  eonsiderntion  for  this  land.  Lough 
had  paid  Howell  $350.00  and  executed  his  notes  for  the  residue 
of  purchase  raon^,  amounting  to  $550.00,  secured  by  a  vendor's 
lien.  Finding  the  land  encumbered  by  judgments  in  favor 
of  Crim  and  others,  he  refused  to  pay  any  part  of  the  notes, 
M  w.  Ta. 
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Bought  reecisBion  and  a.  decree  for  the  money_  he  had  paid. 
No  final  decree  was  ever  rendered  in  that  cause.  In  January, 
1897,  Crim  broiight  another  suit  for  the  purpoBe  of  enforcing  the 
liens  of  three  judgmente,  owned  by  him,  against  lands  be- 
longing to  Allen  V.  Wilmoth.  The  first  of  these  was  against 
John  Howell  and  Wilmoth,  recovered  by  S.  L.  O'Neal,  Feb, 
18,  1892,  and  assigned  to  Crim;  the  second  was  against  Howell, 
Wilmoth  and  B.  L.  and  G.  W.  Dllworth,  recovered  by  James 
Nutter,  May  26,  1892,  and  assigned  to  Crim;  and  the  third 
was  against  Howell  and  Wilmoth,  recovered  Feb.  4,  1893,  by 
Grim.  These  judgments  were  for  $133.71,  $1,&36.60  and 
$324.00,  respectively,  and  costs.  Before  Crim  brought  this 
Buit,  the  Dilworths  had  paid  $500.00  on  the  second  judgment, 
and,  pending  the  suit,  Wilmoth  paid  the  balance  of  it  and  all 
of  the  other  two,  and  the  suit  was  thereupon  dismissed.  In 
April,  1899,  John  Howell  filed  bis  petition  in  voluntary  bank- 
ruptcy in  the  district  court  of  the  Untted  States  for  the  North- 
ern District  of  West  Virginia,  and,  later,  on  proof  of  debta 
and  liens,  determination  of  priorities  of  lien,  sale  of  his  lands 
by  the  trustee  in  bankruptcy  and  distribution  of  the  funds 
tmiong  the  creditors,  the  proceedings  on  eaid  petition  were 
closed. 

Howell  had  dealt  very  extensively  in  land,  and  purchased 
largely  on  credit  and  contracted  a  vast  amount  of  indebtedness, 
which  was  reduced  to  judgments  and  held  mainly  by  J.  N.  B. 
Crim.  The  record  in  the  cause  of  Crim  v.  How&ll  shows  Crim 
had  owned  more  than  twenty  judgments  against  Howell  and 
Howell  and  others.  Some  of  these  had  been  released,  but  the 
amounts  remaining  unsatisfied  and  unrdeased  were  large.  The 
report  of  the  appraisers  in  the  bankruptcy  proceeding  indi- 
cates Howell's  ownership  of  eleven  tracts  of  land  in  Barbour 
county  and  two  in  Randolph  county,  valued  at  about  $17,500.00. 
They  were  sold  in  said  proceeding  for  $13,205.00.  By  the 
referee's  report  in  that  proceeding,  it  appears  that  Crim  proved 
lien  indebtedness,  amounting  to  $14,857.80,  and  the  representa- 
tives of  the  estate  of  Samuel  Woods,  deceased,  Buch  indebted- 
ness amounting  to  $1,762,85.  The  Crim  judgments,  held  by 
recovery  and  aaaignment  from  others,  range  in  date  from  June 
19, 1876,  to  August  14,  1893,  and  in  ajnounts  from  slightly  over 
$100.00  up  to  more  than  $4,000.00, 
ee  w.  Ta. 
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In  general  sucli  were  the  conditions  under  vhicli  R.  T. 
George,  as  adminiBtrator  of  Wilinoth,  filed  his  bill  ia  this  cause 
at  January  liules,  1904,  claiming  right  of  sabrogatinn  in  respect 
to  the  judgments  paid  by  his  decedent,  originally  constituting 
liens,  subsequent  to  some  of  those  of  Crim,  on  dereral  tracts 
of  land  and  the  coal,  oil  and  gas  in  other  tracts,  conveyed  by 
Howell  and  wife  to  A.  B.  Brown.-Albert  Brown  and  Geo,  W. 
Gall,  Jr.,  by  deed,  dated  July  5,  1892,  in  consideration  of 
$17,000.00,  while  the  suit  instituted  by  Crim  against  Howell, 
was  pending,  and  another  tract  of  land,  containing  337  acres 
and  20  poles,  conveyed  by  Howell  and  wife  to  J.  N.  B.  Crim 
himself,  while  said  suit  was  pending,  (Feb.  11,  1896),  in 
consideration  of  $6,743.38,  satisfied^  ae  to  all  but  $1,460.12 
thereof,  by  the  cancellation  and  release  of  certain  judgment 
liens,  held  by  Crim,  the  said  residue  of  $1,460.12  having  been 
applied  in  satisfaction  of  a  prior  vendor's  lien  on  the  land  in 
favor  of  one  Lewis  Wilson.  By  this  sale  three  of  Crim's  judg- 
ments, those  of  June  19,  1876,  April  9,  1877,  and  May  24, 
1879,  were  wholly  satisfied,  and  another,  that  of  Dec.  17,  1883, 
partially.  These  and  a  number  of  others  were  all  prior  to  those 
recovered  against  Howell,  Wilmoth  and  others,  and  substan- 
tially paid  by  Wilmoth.  Prior  to  the  conveyance  of  Feb.  11, 
1896,  Crim  executed  a  release,  including  .all  of  the  four  judg- 
ments, wholly  and  partially  satisfied  out  of  the  proceeds  of 
that  sale,  and  many  others,  in  so  far  as  they  were  liens  upon  the 
lands  conveyed  to  A.  B.  Brown,  Albert  Brown  and  G.  W.  Gall, 
Jr.,  by  deed  dated  July  5,  1892,  These  judgments,  as  rendered, 
a^regated  about  $24,000.00,  but  they  were  not  wholly  re- 
leased. Among  them  was  one  of  the  Wilmoth  judgments.  Ac- 
cording to  the  testimony  of  Howell,  the  consideration  of  the 
conveyance  to  the  Browns  and  Gall  consisted  of  $1,250.00  in 
cash  and  ten  notes  for  $1,275.00  each,  payable  consecutively  in  ten 
years,  all  of  which,  save  $6,566.21,  used  in  the  discharge  of  pur- 
chase money  indebtedness  and  two  small  judgments,  went  into  the 
bands  of  Crim  on  account  of  Howell's  indebtedness  to  him. 
Crim  seems  to  have  executed  a  paper,  on  January  16,  1894, 
reciting  payment  and  satisfaction  of  several  small  judgments, 
by  assignment  of  purchase  money  notes,  given  to  Howell  by 
the  Browns  and  G^U-  These  judgments  aggregate  about  $4,- 
500.00  and  range  in  date  from  November  27,  1887,  to  July 
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18,  1801,  and  in  amount  from  about  $100.00  to  about  $500.00. 
Prora  time  to  time,  beginning  on  the  19th  day  of  June,  1879, 
Crim  had  taken  out  a  number  of  executions  against  Howell, 
one  of  which  was  on  the  judgment  of  June  19,  18T6,  for 
$979.39,  which  was  levied  on  property  amply  sufiQcient  to  satisfy 
it;  one  on  the  judgment  of  May  24,  1879,  for  $655.59,  which 
was  levied  on  property  BufBcieat  to  satisfy  it;  and  two  later 
ones  on  the  same  judgment  which  were  returned  unexecuted 
by  order  of  the  plaintiff.  From  the  record  in  the  case  of  Crim 
V.  Houelt,  as  well  as  the  answer  of  Howell's  administrator  in 
this  suit,  it  appears  that  numerous  other  executions  on  other 
judgments  were  sued  out  by  Crim  and  levied  on  sufBcient 
property  to  satisfy  them.  In  all  these  instances,  the  execu- 
tions were  returned  unsatisfied  by  the  order  of  Crim,  and, 
in  those  cases  in  which  property  had  been  levied  upon,  it  was 
left  by  his  direction  in  the  hands  of  Howell,  the  debtor,  and 
afterwards  privately  sold  and  the  proceeds  applied  on  later 
judgments.  Xone  of  the  judgments,  however,  on  which  execu- 
tions were  so  issued  were  the  judgments  in  which  it  is  claimed 
Wilmoth  was  surety  for  the  debts. 

The  hill  of  George,  administrator  of  Wilmoth,  sets  up  the 
recovery  by  Crim  of  the  judgment  of  February  4,  1893,  against 
John  Howell  and  Wilmoth  for  $324.00  and  costs;  the  recovery 
of  the  judgment  against  John  Howell,  Wilmoth  and  the  two 
Dilworths  for  $1,036.60  and  costs,  on  the  22nd  day  of  May, 
1892,  averring  the  same  to  have  been  predicated  on  a  note 
made  by  John  Howell,  Wilmoth,  the  two  Dilworths  and  J.  E. 
Howell;  the  recovery  against  John  Howell  and  Wilmoth  of  the 
judgment  for  $133.71  and  costs,  on  the  18th  day  of  Febniar>-, 
1893;  the  conveyance,  by  Howell,  to  the  Browns  and  Gall,  of 
the  land  hereinbefore  mentioned  and  the  subsequent  convey- 
ance thereof  by  the  Browns  and  Gall  to  the  Pennsylvania  Coal 
&  Mining  Company,  a  corporation;  the  conveyance  of  the 
other  land  above  mentioned  by  Howell  to  Crim  and  by  Crim 
to  E.  H.  Crim  and  M,  Peck,  and  the  application  of  the  pro- 
ceeds of  the  sale  as  already  stated;  the  issuance  and  levying 
of  a  portion  of  some  of  the  esecutions.  mention  of  which  has 
been  made;  and  the  suretyship  of  A.  V.  Wilmoth  in  the  three 
debts  against  him  and  Howell  and  others,  and  notice  thereof 
on  the  part  of  J.  N.  B.  Crim  before  the  rendition  of  the  judg- 
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mente  for  said  debts.  It  charges  that  the  judgments,  wholly 
and  partially  released,  or  treated  as  satisfied,  by  Crim  and 
Howell,  in  consideration  of  the  conveyaDce  of  the  tract  of 
337  acres  of  land  to  the  former,  had  all  been  satislied,  paid 
oS  and  discharged  by  reason  of  the  issuance  of  the  executions 
aforesaid  and  the  levying  of  the  same  upon  sufficient  property 
to  satisfy  them.  It  prays  subrogation  on  the  part  of  the  plain- 
tiff to  the  benefit  of  the  liens  of  said  judgments  upon  the 
lands,  BO  alienated  by  Howell,  and  cancellation  of  the  deeds 
made  to  the  Browns  and  Gall,  the  deeds  made  by  them  to  the 
Pennsylvania  Coal  &  lllining  Company,  the  deed  made  by 
Howell  to  Crim  and  the  deed  made  by  J,  N.  B.  Crim  to  E.  H. 
Crim  uid  M.  Peck,  as  clouds  upon  the  title  to  said  lands. 
The  bill  also  charges  fraud  on  the  part  of  Crim  and  Howell 
and  prays  that  these  conveyances  be  set  aside  as  fraudulent 
and  asks  general  relief.  J.  N.  B.  Crim  answered  the  bill,  ad- 
mitting some  of  the  allegations  thereof,  denying  others  and 
apparently  failing  to  respond  in  sufficient  manner  to  stili  others. 
Pending  the  suit,  he  died,  and  E.  H.  Crim  and  Irf.  Peck,  having 
qualilied  as  the  executors  of  big  will,  filed  another  ansver  in 
which  they  deny  that  Wilmoth  was  surety  "for  John  Howell, 
to  their  decedent  J.  N.  B.  Crim  or  any  one  else."  As  to 
whether  there  was  any  notice  of  said  suretyship,  if  it  did  exist, 
or  notice  of  any  claim  thereof  on  the  part  of  Wilmoth,  both 
answers  are  silent.  These  answers  rather  attempt  to  set  up 
excuses  or  estoppels  against  Wilmoth.  The  firct  one  says: 
"Howell  was  permitted  to  make  private  sale  of  said  property, 
because  it  was  well  understood  by  all  interested  parties  that 
said  Howell  could  and  did  make  better  sales  of  said  property 
than  could  possibly  be  made  by  the  sheriff  under  said  execu- 
tions and  all  of  said  Howell's  creditors  recognizing  that  matter 
to  be  true  gave  their  consent  to  all  of  said  transactions  men- 
tioned in  the  plaintiff's  bill  touching  said  executions,  and  the 
proceeds  of  the  sales  of  said  personal  property  was  applied  to 
the  payment  of  Howell's  indebtedness  to  the  relief  of  himself 
and  all  his  creditors  and  sureties  so  far  as  said  proceeds  ex- 
tended. It  also  seta  up  the  bankruptcy  proceedings  and  the 
Bale  of  all  of  Howell's  other  real  estate  therein  and  payment 
of  the  proceeds  thereof  on  his  indebt«dnea8,  and  says  said 
proceeding  was  equivalent  to  a  confirmation  of  all   that  had 
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beeo  done  by  Hovell  in  the  way  of  a  sale  of  his  estate  in  his 
lifetime  for  the  pa_\'ment  of  his  debts,  and  that  any  other 
course  than  that  which  was  paraned  by  Crim  would  have  re- 
salted  in  the  loss  of  a  much  greater  amount  by  Kowell'e  cred- 
itors than  was  lost,  and  also  that  Wilmoth  in  his  lifetime  con- 
sented fully  to  said  sales  and  that  the  plaintiff  has  no  right 
which  did  not  belong  to  said  Wilmoth  in  his  lifetime  touch- 
ing said  matters.  The  second  answer  sets  np  the  suit  of  Crim 
against  Wilmoth  and  others  and  the  suffering  by  Wilmoth  of 
decrees  against  him  therein  and  payment  of  the  same  by 
Wilmoth  after  Howell  had  received  his  discharge  in  bank- 
ruptcy, and  Wilmoth'a  failure  to  make  any  defense  in  that 
suit  and  his  estoppel  now  to  demand  the  right  of  subrogation 
in  view  of  bis  failure  to  set  np  any  defense  to  said  suit  against 
himself. 

The  court  entered  a  decree  declaring  liens  upon  the  real 
estate  of  Howell,  in  favor  of  Wilmoth's  administrator  for  the 
three  debts  set  up  in  his  bill,  settii^  aside  the  deed  from 
Howell  to  J.  X.  B.  Crim  and  from  said  Crim  to  E.  H.  Crim 
and  Peck,  in  so  far  as  the  same  affect  the  liens  aioresaid,  and 
referring  the  cause  to  a  commissioner  to  ascertain  the  real 
estate  Howell  owned  at  the  time  of  the  institution  of  the  suit 
against  him  by  Crim,  liens  thereon  at  that  time,  what  dis- 
position had  been  made  of  said  real  estate,  what  real  estate, 
if  any,  Howell  acquired  by  purchase  after  the  institution  of 
that  suit,  what  real  estate  he  owned  at  the  date  of  the  three 
judgments  against  him  and  Wilmoth  and  others,  what  real 
estate  he  sold  or  conveyed  pending  the  suit,  what  real  estate 
he  owned  at  the  time  of  his  death,  what  real  estate  was  owned 
by  the  defendant,  J.  E.  Howell,  against  whom  relief  is  prayed 
as  a  co-surety  of  Wilmoth,  and  whether  the  judgments  men- 
tioned in  Crim's  bill  against  John  Howell  and  J.  E.  Howell 
are  liens  which  have  been  paid  and  discharged,  and  who  was 
principal  and  who  surety  in  the  judgments,  what  executions 
had  been  issued  and  whether  levied  upon  property  sufficient 
to  pay  the  debts,  and  the  annual  rental  of  all  the  real  estate 
owned  by  J.  E.  Howell.  In  setting  aside  the  deeds  to  Crim 
and  Crim  and  Peck,  the  decree  says,  "but  in  case  it  shall  here- 
after appear  from  an  order  of  reference  to  be  herein  made  that 
John  Howell  is  the  owner  of  other  real  estate  liable  to  the  lieu 
66  w.  v«. 


Dec.  1909.]  Gbobue  v.  Cbiu.  129 

of  the  Baid  jadgmentB  which  have  not  been  conveyed  by  hun,  then 
Bnch  real  estate  not  bo  conveyed  by  him  shall  first  he  liable  to 
the  lien  of  plaintifTe  judgments,  and  in  the  event  there  be  a  suf- 
ficient amOTint  to  pay  the  same,  then  this  decree  in  so  far  as  the 
same  sets  aside  said"  conveyance  of  the  aaid  'Bill's  Creek  Parm' 
shall  be  held  for  naught/' 

The  first  contention  is  that  the  decree  is  not  appealable.  This, 
we  think,  is  untenable.  It  seta  aside  deeds  and  declares  liens 
upon  real  estate,  thereby  settling  the  principles  of  the  cause. 
What  remains  to  be  done  is  merely  executory  in  character.  Wood 
V.  Harmuon.,  41  W.  Va,  376.  It  is  not  a  final  decree,  but  it  is 
an  interlocutory  decree,  made  appealable  by  the  statute. 

Failure  to  establish  the  relation  of  surety  on  the  part  of  the 
plaintiff's  decedent  is  strongly  urged  as  a  ground  of  error.  One 
response  to  this  charge  on  the  part  of  counsel  for  the  appellee  is 
that  the  allegation  of  suretyship  is  not  denied  by  the  answers. 
Though  somewhat  informal,  inartistic  and  general,  there  is  a 
denial  in  the  answer  filed  by  E.  H,  Crim  and  Peok,  as  executors, 
and  in  their  own  right,  which  we  have  quoted.  In  the  absence 
of  an  exception  to  it  for  generality  and  a  demand  for  a  more 
specific  denial,  we  think  it  is  sufficient.  Sandusky  v.  Farris,  49 
W.  Va.  150.;  Bi^lew  v.  Qmrrier,  16  W.  Va.  108;  Richardsm  v. 
Donahoo,  16  W.  Va.  685 ;  Dent  v.  Pickens,  59  W  Va.  274.  This 
contention  being  overruled,  it  is  next  urged  that  there  is  no  proof 
of  the  fact  of  suretyship.  The  only  oral  testimony  offered  to 
establish  it  is  that  of  J.  E  Howell  and  G.  W.  Bilworth,  both  of 
whom  are  parties  to  this  suit  and  interested  in  the  result  there- 
of. They  were  co-sureties  of  the  plaintiff's  decedent  in  the  judg- 
ment for  $1,036.60,  according  to  the  allegations  of  the  bill  and 
their  own  testimony,  and  the  bill  seeks  relief  against  them  as 
such,  although  there  is  no  specific  prayer  for  such  relief.  The 
incompetency  of  these  witnesses  is  obvious.  Being  parties  to 
the  suit  and  interested  in  the  event  thereof,  they  are  within  both 
the  letter  and  spirit  of  section  23  of  chapter  130  of  the  Code. 
If  the  plaintiif  should  succeed  in  obtaining  re-imbursement  out 
of  the  John  Howell  lands,  they  will  be  relieved  from  liability  as 
cosureties.  There  is  documentarr  evidence,  however,  of  the 
suretyship  of  Wilmoth  in  the  judgment  for  $1^3.71.  A  copy 
of  the  order  in  which  that  judgment  was  taken  was  introduced 
in  connection  with  the  deposition  of  the  clerk  of  the  circuit  court, 
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which  reads  in  part  as  follows :  "It  is  agreed  that  the  appellee, 
S.  L.  O'Neal  recover  of  the  appellant  John  Howell  and  A.  V.  Wil- 
ntoth,  his  surety  npon  his  appeal  bond  herein  the  sum  of  $133.71" 
&c.  This  judgment  was  either  assigned  to  J,  N.  B.  Crim  or  re- 
covered by  O'Neal  for  his  use.  Aa  to  this,  there  is  no  contro- 
veray.  This  judgment  was  rendered  in  accordance  with  the  stat- 
ute governing  the  rendition  of  judgments  on  appeal  from  judg- 
ments of  justice's  courts.  The  order  itself  is  the  evidence  of 
the  judgment,  and,  in  proving  the  same,  it  proves  the  relation 
subsisting  between  Howell  and  Wilmoth.  The  description  of 
Wilmoth  therein,  as  surety  in  the  appeal  bond,  is  a  recital  of  the 
fact  in  the  evidence  of  Crim'a  title  to  his  right  against  Wilmoth, 
the  judgment.  That  order  constituted  the  basis  of  Crim's  de- 
mand upon  him  and  receipt  of  the  money,  and  is  clearly  ad- 
missible. We  think  it  proves  not  only  Wilmoth's  suretyship  for 
Howell  in  that  judgment,  but  notice  thereof  to  Crim  as  well. 
He  was  bound  to  notice  recitals  of  fact  in  the  record  of  hia  judg- 
ment. In  dealing  with  the  land  as  purchaser,  he  was  bound  to 
notice  this  recital.  Tanning  Co.  v.  Boom  Co.,  63  W.  Va.  685, 
and  authorities  there  cited.  It  was  at  least  sufficient  to  put  him 
upon  inquiry.  The  record  of  the  action  in  which  his  judgment  had 
been  recovered  would  have  shown  whether  Wilmoth  was  surety 
in  the  appeal  bond.  It  appeared  in  two  ways,  iiret,  in  his  title 
to  the  judgment,  second,  in  an  incumbranoe  upon  the  land  he 
bought. 

The  paj-ment  of  this  judgment  by  Wilmoth,  without  any  as- 
signment thereof,  gave  him  right  in  a  court  of  equity  to  take 
and  exercise  all  the  remedies  and  powers  and  rights  against 
Howell,  his  principal,  that  had  previously  been  vested  in  Crim. 
In  other  words,  having  paid  the  judgment,  he  could  enforce  the 
lien  thereof  for  his  benefit  against  the  lands  of  Howell.  2  White 
&  Tudor's  Tjcading  Cases  278 ;  Brandt  on  Suretyship,  section 
341;  Sheldon  on  Sub.,  section  87, 

Fully  co^izant  of  this  principle,  counsel  for  the  appellee  say 
Wilmoth's  ]>ersonal  representative  ia  estopped  from  enforcing 
this  lien  by  his  failure  to  set  up  in  the  suit,  brought  against  him 
by  Crim,  what  is  said  to  be  a  release,  by  reason  of  Crim's  pur- 
chase of  the  Bill's  Creek  Farm.  It  is  argued  that  the  purchase 
of  this  farm  by  tlie  judgment  creditor  satisfied  the  liens  thereon. 
whether  its  value  was  equal  in  amount  to  the    liens  in  question 
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and  all  the  other  prior  Liens  thereon  or  not.  The  authorities 
cited  in  sapport  of  this  contention  do  not  sustain  it.  All  that 
is  said  in  Johnson  v.  Young,  20  W.  Va.  614,  is  that  the  purchase 
by  the  judgment  creditor  of  the  lands  subject  to  the  judgment 
or  the  purchase  of  judgments  by  the  owner  of  the  land  encum- 
bered by  them,  releases  the  surety  in  the  judgment.  The  Penn- 
sylvania case,  Koona  v.  Hartman,  7  Watts  20,  states  the  legal  ef- 
fect of  the  purchase  by  the  judgment  creditor  of  the  land.  In 
such  case,  there  is  a  legal  merger.  The  lien,  as  an  interest  in 
the  land,  is  swallowed  up  in  the  ownership  thereof,  the  larger 
interest,  the  fee-simple  title,  since,  in  law,  no  man  can  have  a 
lien,  lease  or  other  incumbrance  on  his  own  land;  but,  in  equity, 
it  is  otherwise.  There  substantial  right  and  justice  break  over 
the  lines  of  technicality  and  the  lien  is  kept  alive  as  a  separate, 
distinct  thing  for  the  benefit  of  the  party  entitled  thereto  when- 
ever substantial  justice  requires  it.  If  a  prior  incumbrancer  ac- 
quires the  absolute  title  to  the  incumbered  property  hia  lien  sur- 
vives in  equity  to  protect  him  against  the  claim  of  a  junior  in- 
cumbrancer. Nor  does  his  purchase  destroy  the  rights  of  the 
junior  incumbrancer.  For  the  settlement  and  determination  of 
all  controversies  between  them,  they  stand  just  as  they  did  be- 
fore the  purchase.  For  these  purposes,  the  two  estates  or  in- 
terests in  the  purchaser  are  treated  in  equity  as  separate  and 
distinct,  and  dealt  with  accordingly,  unless  the  intereats  of 
the  parties  have  been  affected  or  changed  by  some  agreement 
or  added  circumstances,  introducing  new  equities  or  destroy- 
ing those  naturally  arising  out  of  the  transaction.  Shel- 
don on  Sub.,  section  53  to  59;  20  A.  &  E.  F-ncy.  Law 
595-6.  An  intervening  estate  in  or  charge  upon  the  land 
always  prevents  merger.  Sheldon  on  Sub.,  section  60;  20  A. 
&  E.  Enc.  Law  595.  Whether  there  is  a  payment,  release  or 
destruction  of  an  intermediate  charge  or  junior  or  senior  lien 
is  always  a  question  to  be  determined  by  the  interests,  equitable 
rights,  conduct  and  intention  of  the  parties.  These  principles 
emphatically  deny  the  claim  of  satisfaction  of  the  Wilmoth 
judgments,  predicated  on  the  mere  purchase  of  the  Howell 
land  by  Crim. 

WTiether  the  surety  was  thereby  released,  in  whole  or  in  part, 

depends  upon  the  value  of  the  land  and  the  amount  of  the 

subsisting  prior  incumbrances.     If  there  was  notliing  of  value 
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in  tliia  land,  after  satisfaction  of  the  prior  liens  thereon  in 
favor  of  Crim,  he  couM  take  the  land  in  satisfaction  of  such 
prior  liena,  without  the  slightest  injury  to  Wilmoth,  and,  there> 
fore,  in  perfect  consonance  with  right  and  justice.  "If  the 
full  value  of  what  is  primarily  liable  is  realized  upon  the  debt, 
that  is  all  that  can  be  asked  by  thoee  interested  in  the  other 
parcels."  Sheldon  on  Sub.,  section  79.  If  the  whole  security 
has  been  applied  by  tiie  creditor  on  the  debt  in  good  faith, 
there  is  nothing  to  which  the  surety  can  be  subrogated.  Id. 
section  116.  A  creditor  has  perfect  right  to  apply  securities 
upon  his  senior  debts  or  liens  to  the  exclusion  of  a  surety  for 
a  junior  debt,  nnless  such  securities  were  given  especially  for 
the  junior  debt.  Id.  section  117.  In  view  of  the  extent  of 
Howell's  prior  indebtedness  to  Crim-  and  others,  it  is  by  no 
means  clear  that  Wilmoth  could  have  realized  anything  out  of 
the  tracts  of  land  he  is  seeking  to  subject,  if  they  had  not  been 
sold  and  the  proceeds  applied  in  the  manner  already  stated, 
unless  releases  were  efTected  in  favor  of  the  surety  by  the  is- 
suance and  levy  of  executions  on  prior  judgments. 

These  executions  were  not  on  the  Wilmoth  judgments.  The 
personal  property  on  which  liens  were  acquired  by  these  execu- 
tions never  was  in  any  way  subjected  to  any  lien  for  the  Wil- 
moth debts.  For  the  satisfaction  of  these  debts,  it  never  was 
in  Crim's  hands  or  under  his  control,  however  effectually  he 
may  have  had  it  in  hb  power  for  appropriation  to  the  satis- 
faction of  other  debts,  and  however  ample  it  may  have  been 
to  pay  them.  In  releasing  hie  lien  upon  it,  or  diverting  the 
proceeds  thereof  to  other  debts  of  later  date  and  not  so  well 
secured,  Crim  may  have  obtained  large  advantages,  but  it  is 
clear  that  he  took  nothing  from  _Wiimoth  nor  released  or  mis- 
appropriated anything  upon  which  the  Wilmoth  judgments 
were  in  any  sense  or  in  any  d^ree  liens.  Whatever  may  have 
come  into  Crim's  hands  in  this  way,  or  however  irregularly 
he  may  have  obtained  it,  there  is  no  evidence  that  he  received 
it  either  for  payment  of,  or  as  security  for,  the  judgments  in 
which  Wilmoth  was  surety,  and  he  could,  consistently  with  all 
the  duty  he  owed  Wilmoth  in  respect  to  these  debts,  pursue  liis 
remedies  against  Howell  for  his  other  debts,  and,  if  Howell 
waived  irregularities,  or  voluntarily  paid  these  other  judg- 
ments or  surrendered  property  in  satisfaction  of  them,  on 
86  w.  Va. 
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which  the  Wilmoth  judgmento  were  not  liene,  it  cannot  be 
Baid  this  worked  a  release  in  favor  of  the  surety.  Nor  can  it 
be  said  any  fraud  was  thus  perpetrated  upon  the  surety,  for, 
in  this  way,  Crim  was  merely  preferred  as  a  creditor.  The 
creation  of  a  mere  preference  does  not  constitute  fraud.  Our' 
conclusion,  therefore,  is  that,  in  the  present  state  of  the  evi- 
dence, e  release  of  Wilmoth  as  surety  is  not  eetahUshed.  Being 
of  this  opinion,  we  do  not  enter  upon  any  inquiry  as  to  whether 
Crim,  after  having  collected  from  the  surety,  is  precluded 
from  setting  up  a  release,  eo  effected. 

What  is  the  status  of  E.  H.  Crim  and  M.  Peck,  to  whom  J.  N. 
B.  Crim  conveyed  the  land?  They  are  admittedly  volunteers. 
The  conveyance  to  them  was  a  gift  of  the  land.  The  suretyship 
of  Wilmoth  in  the  judgment  for  $133.71  was  a  recital  in  tiie 
chain  of  title.  Hence  they  took  the  land  with  notice  of  it  and 
gave  nothing  of  value.  Wihnoth'a  claim  was  not  then  a  debt 
in  the  ordinary  sense  of  the  term,  but  it  was  an  equity  in  respect 
to  the  land,  disclosed  by  the  title  papers,  in  view  of  which  it 
is  impossible  to  say  Crim  and  Peck  are  protected  as  innocent 
purchasers.  In  ft  sense  they  are  purchasers,  and,  if  the  Wilmoth 
demand  were  against  J.  N.  B.  Crim  and  an  ordinary  debt,  he 
being  solvent  and  amply  able  to  make  the  conveyance  without 
detriment  to  his  creditors,  they  would  be  protected.  But  as 
we  have  said,  it  was  an  equity  in  respect  to  the  land,  conveyed 
to  them,  of  which  they  were  apprised  by  the  recorded  papers, 
pertaining  to  the  title,  so  that  they  cannot  be  regarded  as  inno- 
cent purchasers,  even  if  they  had  purchased  for  value.  They  are 
therefore,  in  no  better  situation  than  their  donor. 

The  bankruptcy  proceeding  is  relied  upon  as  precluding  relief 
in  this  suit.  The  record  of  that  proceeding  shows  no  express 
discharge  of  the  bankrupt,  but,  if  it  did,  such  discharge  would 
only  relieve  the  debtor  from  further  personal  liability.  More- 
over, it  does  not  show  that  the  land  conveyed  to  the  Browns 
and  Gall  and  Crim  were  in  any  way  involved  in  it.  They  were 
neither  sold  therein  nor  the  previous  sales  thereof  confirmed 
by  any  order  or  decree  made.  Whatever  may  be  the  effect  of 
the  failure  of  the  record  of  that  proceeding  to  disclose  these 
matters,  it  is  certain  the  bankruptcy  of  a  debtor  and  his  dis- 
charge do  not  destroy  any  security  a  creditor  may  have  for  his 
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debt.  National  Bankruptcy  Act,  section  57.  The  debt  of  WU- 
moth  waa  not  proved  in  the  bankruptcy  proceedingB,  nor  was 
his  security  therefor  administered  and  applied  therein. 

The  last  defense  relied  upon  is  laches.  The  right  of  subroga- 
tion accrued  October  29,  1899,  when  Wilmoth  paid  off  the  judg- 
ments. This  suit  was  brought  early  in  January,  1904,  leas  than 
5ve  years  after  the  accrual  thereof  If  the  statute  of  limitations 
applies,  in  such  cases,  the  time  is  too  short.  If  it  does  not,  and 
the  equity  principle  of  laches  alone  governs,  we  see  nothing,  in 
the  circumstances  of  the  case,  calling  for  the  application  thereof. 
The  lapse  of  time  is  not  great,  and,  although  Crim,  Howell  and 
Wihnoth  are  all  dead,  the  evidence  ia  chiefly  documentary.  The 
case  is  not  dependent,  to  any  considerable  extent,  upon  oral 
evidence,  lost  by  the  death  of  witnesses  and  parties.  The  records 
in  Crim  v.  Howell  and  the  other  suits  probably  preserve  and 
disclose,  in  documents  and  admissions,  all  that  any  of  them 
could  say,  if  they  were  still  living,  Nor  have  any  new  ri^ta 
vested  since  the  accrual  of  the  cause  of  action. 

Prima  fade,  there  is  a  lien  upon,  and  right  to  proceed  against, 
the  alienated  land,  in  respect  to  the  one  judgment  for  $133,71, 
but  none  aa  to  the  other  two,  set  up  in  plaintiff's  bill.  This  one 
lien,  however,  cannot  take  precedence  over  the  prior  liens  on 
the  property  held  by  Crim  and  others.  It  must  take  its  place 
in  the  regular  order  of  priority.  Ia  equity,  all  of  the  prior 
Crim  judgments  and  all  others  oa  the  Howell  land,  not  paid  or 
released,  must  be  regarded  aa  alive  and  subsisting  for  the  pur- 
poses of  the  settlement  of  tb«  controversy  between  Wilmoth  and 
the  owners  of  the  Howell  land,  just  as  effectually  aa  if  the  title 
thereto  were  still  in  John  Howell.  The  court  erred,  there- 
fore, in  declaring  the  lien  for  $133.71  to  be  a  lien  upon  these 
lands,  to  the  exclusion  of  other  liens  thereon,  and  treating 
it  and  the  other  two  claims  set  up  in  the  bill,  aa  the  only  liens 
thereon.  It  further  erred  in  declaring  the  liens  for  $324.00 
and  $1,03C.C0  as  still  subsisting  in  favor  of  the  plaintiff,  there 
being  no  proof  that  Wilmoth  waa  surety  for  these  debts,  nor  of 
any  notice  to  Crim  that  he  claimed  any  equity  as  surety  in  re- 
spect to  them.  It  further  erred  in  setting  aside  the  deeds  from 
John  Howell  to  J.  N.  B.  Crim,  and  from  said  Crim  to  E.  H- 
Crim  and  M.  Peck.     So  far,  these  deeds  do  not  appear  to  he 
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void  for  any  reason.  Howell's  title  had  not  been  divested  by 
any  sale.  He  could  convey  the  legal  title,  notwithstanding 
the  pendency  of  the  suit,  but  the  purchaser  took  the  land  with 
the  burden  of  the  lien  thereon.  A  Hen  is  not  legal  title  to  land. 
It  is  a  mere  incumbrance  or  burden  on  the  land.  Nor  is  there 
any  proof  of  fraud  in  Crim's  purchase  of  the  Bill's  Creek 
Farm,  invalidating  the  deed,  A  reference,  however,  was  prop- 
er. A  large  portion  of  the  prior  Crim  debts  had  been  settled 
or  satisfied  in  various  ways,  some  out  of  the  land  and  minerals, 
conveyed  to  the  Browns  and  Gall,  some  out  of  the  proceeds  of 
the  personal  property  and  by  payment,  some  by  the  conveyance 
of  the  Bill's  Creek  Farm  to  Crim,  and  others  out  of  the  lands 
Bold  in  the  bankruptcy  proceeding.  It  nwy  appear  on  the  as- 
oertainraeiit  of  all  the  facts,  relating  to  the  liens  on  the  prop- 
erty, that  the  plaintiff  is  entitled  to  some  relief  and  it  may  not; 
but  the  lien  to  which  he  asks  to  be  subrogated  is  a  legal  right, 
and,  jiriina  facte,  a  charge  upon  the  land,  and  proof  of  plain- 
tiiTs  equity,  his  right  of  subrogation  as  surety,  respecting  the 
same,  justifies  the  reference  to  a  commissioner  to  ascertain  the 
status  thereof,  just  as  in  the  caj^e  of  any  other  lien. 

For  the  reasons  staled,  the  decree  will  be  affirmed  in  bO  far 
as  it  dec-lares  a  lien  in  favor  of  the  plaintiff  for  the  judgment 
for  $133.71,  costs  and  interest,  and  refers  the  cause  to  a  com- 
missioner to  take,  state  and  report  an  account,  and  so  far  only ; 
and,  in  all  other  respects  and  in  every  other  particular,  the 
same  is  reversed  and  the  cause  will  he  remanded  to  the  cir- 
cuit court  of  Barbour  county  tor  further  proceedings  in  ac- 
cordance with  the  principles  and  conclusions  herein  stated,  and 
further  according  to  the  principles  and  mlea  governing  courts 
of  equity. 

Affirtned  in  jnrt.    Jierersed  in  part.    Remanded. 
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CHARLESTON. 

State  v.  iliLLEE. 
Submitted  September  8,  1909.     Decided  December  7,  1909. 

1.  Counaix— Effect  of  Wilton  Act — Poioera  of  Btatei. 

Tbe  federal  statute,  passed  on  Ibe  ttth  day  of  August,  1S90, 
known  as  U)«  "Wilson  Act,"  removed  all  limitations  upon  tbe 
power*  of  the  States  to  regulate  or  problblt,  all  sales,  contracts 
and  other  acts  and  transactions,  relating  to  intoxicating  liquor^ 
oocnrrins  wholly  within  their  territorial  Jurisdictions,  (p  437}- 

2.  Same— Poicfr  o/  State — Traffic  in  Intoxicating  Liquor. 

The  provtslons  of  chapter  32  of  the  Code,  respecting  solea 
and  other  traneactlona,  In  the  State,  pertiUnlng  to  Intoxicating 
liquors,  as  amended  and  re-enacted,  since  the  date  of  the  pas- 
sage of  said  "Wilson  Act,"  apply  to  retail  dealings  of  that  kind, 
wholly  within  the  state,  on  the  part  of  non-residents  as  well 
as  residents,     (p.  43S). 

3.  Same— Repiildtiona — Intoxicating    Liquora — Sales     by    yon-reti- 

aent. 

Said  provisions  prohibit  a  non-resident  dealer,  having  no 
license  under  the  laws  of  this  State  to  sell  at  retail,  and  solicit 
'  and  receive  orders  for.  such  liquors,  from  soliciting  or  receiv- 
ing orders  for  the  same,  to  be  sold  at,  and  shipped  into  this 
State  from,  a  place  in  another  state,     (p.  43S). 

Error  to  Circuit  Court,  Mineral  County, 
John  Miller  was  convicted  of  an  illegal  sale  of  liquor,  and 
brings  error. 

Affirmed, 
R.  A.  Welch,  for  plaintilT  in  error. 
Williaiii  G.  Coiihij  AUorneij  Gtneral,  for  defendant  in  error. 

POFFESRtRCER,  JUDGE : 

On  the  followinjr  statement  of  facts,  agreed  to,  John  ^filler 
was  convicted,  in  the  circuit  court  of  Mineral  county,  and  ad- 
judjred  to  pav  a  fine  of  $25.00  and  sentenced  to  im.prisonment 
in  the  county  jail  for  two  months:  The  defendant  John  Miller, 
it  the  representative  of  M.  J.  Miller's  Sons  Company,  a  corpora- 
tion, wholesale  liquor  dealers  of  Westemport,  Mar}'land.  As 
such  representative,  the  eaid  John  ililler,  on  the   day 
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of  December,  1908,  went  to  Elk  Garden,  Mineral  county,  West 
Virginia,  and  solicited  and  received  from  John  Doe  an  order 
for  one  keg  of  beer  an  intoxiciiting  drink;  that  the  said  John 
Doe,  at  the  time  of  giving  the  order,  paid  to  the  said  John 
Miller  for  the  aaid  M.  J.  Miller's  Sons  Co.,  $3.00  for  eaid  beer; 
that,  after  receiving  said  order  and  eaid  sum  of  money,  the 
eaid  John  MiUer  Bent  said  money  and  order  to  the  said  M.  J. 
Miller's  Sons  Company  and  said  order  was  filled  and  shipped 
by  said  company  by  express  from  Westemport,  Maryland,  with- 
in a,  day  or  two  after  said  order  was  given,  and  was  received 
by  the  said  John  Doe  at  Elk  Garden,  Mineral  county.  West  Vir- 
ginia, and  that  the  saiE  John  Miller  had  no  license  to  sell  or 
solicit  and  receive  orders  for  intoxicating  drinks  in  Mineral 
countj',  and  that  the  said  John  Milter  is  a  resident  and  citi- 
zen of  the  state  of  Maryland, 

Belying  upon  the  decision  in  State  v.  lAchtenstein,  44  W. 
Va.  99,  he  challenges,  on  his  writ  of  error,  the  correctness  of 
the  judgment. 

I  am  not  prepared  to  say  the  decision  in  the  Ltcktensioin 
Case  was  wrong,  tliough  the  reason  assigned  therefor  may  not 
be  tenable.  Prior  to  the  act  of  Congress,  known  as  the  "Wil- 
son Act,"  passed  August  8,  1890,  section  1  of  chapter  33  of 
the  Code  did  not  inhibit  soliciting  orders  for  liquors  in  this 
State,  as  the  basis  of  sales  to  be  consummated  in,  and  shipments 
to  be  made  from,  places  in  other  states,  '  If  the  legislature  in- 
tended the  statute  to  have  such  scope  and  effect,  it  was,  to  that 
extent,  in  conflict  with  federal  interstate  commerce  law  and, 
therefore,  viod  for  want  of  power  in  the  state  legislature  to  en- 
force it.  This  limitation  upon  the  power  of  the  state  was  re- 
moved by  the  "Wilson  Act,"  but  the  state  statute  had  been 
previously  passed,  at  a  time  when,  by  reason  of  the  limitation, 
it  could  not  take  effect  and  was  void,  in  so  far  as  it  contem- 
plated such  transactions.  As  to  them  it  was  a  dead,  worthless 
thing.  The  removal  of  the  limitation  by  the  act  of  Congress 
did  not  convert  it  into  a  valid  statute  nor  put  life  or  efficacy 
into  it.  That  could  be  done  only  by  re-enactment  by  the  state 
legislature,  and,  between  1890,  the  date  of  the  removal  of  the 
limitation  upon  the  state's  power,  and  1897,  the  date  of  the 
decision  of  the  Ltcktenstein  Case,  this  had  not  been  done.  A  void 
statute  can  be  made  effective  only  by  re-enactment.     Stale  v. 
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Tvfly,  20  Nev.  374;  Comstoch  &c.  Go.  v.  Ailm,  19  Mev.  325; 
Jonea  t.  JtfcCa»ttH,  112  Ga.  453;  £>w  v.  Bra3^.  150  Pa.  4C2; 
Seneca  Mining  Co.  v.  Osmun,  82  Mich.  573;  .fionoz  t.  Smith, 
133  Cal.  102.  There  is  a  line  of  federal  cases  to  the  contrarj-, 
commeQcing  with  In  re  Bahrer,  140  U.  S.  545,  but  they  do  not 
answer  satisfactorily  to  my  mind,  the  argument  and  considera- 
tions npon  which  the  opposite  conclusioti  rests,  and  the  fed- 
eral decisions  are  not  binding  on  <)uestions,  arising  in  the  con- 
struction or  interpretation  of  state  laws.  In  the  Rahrer  Case  three 
of  the  aMest  justices  of  the  court  refused  to  concur  in  the 
reasoning  by  which  the  conclusion  was  reached. 

But  this  caee  stands  in  a  different  situation.  Since  1897, 
section  I  of  chapter  32  of  the  Code  has  been  re-enacted-  See 
Acts  1905,  chapter  36.  liYom  and  after  the  date  on  which  this 
act  became  effective,  it  has  been  in  force  to  the  full  extent  of 
legislative  intention.  It  is  general  in  its  terms,  making  no 
exception  in  favor  of  non-resident  dealers,  authorized  to  sell 
by  the  laws  of  the  states  in  which  their  places  of  business  are 
located,  and  forbids  the  selling,  offering  and  exposing  for  sale, 
and  the  soliciting  and  i-eceiving  orders  for,  spirituous,  and 
all  other  intoxicating  liquors  and  liquids,  without  a  license, 
authorizing  the  same.  We  have  held  that  a  license  to  sell,  in- 
cludes the  right  to  solicit,  even  in  counties  other  than  that  in 
which  the  license  was  procured,  but  we  have  never  decided  that 
orders  may  be  solicited  or  taken  by  one  having  no  license  at 
all,  nor  do  we  see  how  the  statute  can  be  so  construed  as  to 
uphold  each  a  conclusion.  Xo  pretention  of  that  kind  is  set 
up  here.  The  only  contention  is  that  the  statute  does  not  ap- 
ply to  the  soliciting  of  orders  a»  a  basis  of  salee  to  be  made 
outside  the  state,  but,  as  we  have  said,  there  is  no  exceptiOT 
of  that  kind  in  its  terms.  Lack  of  power  in  the  state  legisla- 
lature  to  interfere  with  such  transactions,  on  the  theory  that 
they  are  within  federal  protection,  as  interstate  commerdBl 
transactions,  is  the  sole  ground  of  the  argument  for  immunity 
from  the  operation  of  the  statutory  provision.  Once  this  posi- 
tion was  tenable,  but  it  is  no  longer  so.  Tlie  "Wilswi  Act" 
utterly  destroyed  it.  lyelemaler  v.  S(m.th  Dakota,  205  IT.  S, 
93.  We  need  not  here  repeat  the  opinion  in  that  case.  Tliia 
conclusion  was  indicated  in  the  opinion  of  Judge  Milleb  in 
Siale  v.  Marks,  66  W.  Va.  523. 

66  W.   Vb. 
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The  Bale  involved  here  was  a  sale  at  retail.  Whether,  in  the 
case  of  a.  solicitor  for  a  non-iesideiit  wholeaale  dealer,  our  con- 
claeton  would  be  the  same,  we  are  not  called  upon  to  say,  nor 
have  we  examined  the  statute  in  the  light  of  such  a  case. 

Ft^*  the  reasons  stated,  the  judgment  will  be  affirmed. 

Affirmed. 

Branno."j,  Judge:  * 

I  concur  in  the  judgment.  As  to  that  feature  of  the  opin- 
ion to  the  effect  that  the  statute  enacted  before  the  act  of 
Congre63  known  aa  the  "Wilson  Act"  was  utterly  and  com- 
pletely void  at  its  enactment,  and  never  had  any  force,  and 
that  before  the  State  could  have  the  benefit  of  the  "Wilson  Act" 
it  must  re-enact  the  statute  prohibiting  solicitation  of  orders 
for  liquor,  I  do  not  agree.  That  position  is  denied  by  the  high- 
est authority.  It  is  fully  met  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  In  re  Rahrer,  140  U. 
S,  .">45,  holding:  "It  was  not  necessary,  after  the  passage  of  the 
Act  of  Congress  of  August  8,  1890,  to  re-enact  the  Laws  of 
Kansas  of  1889,  forbidding  the  sale  of  intoxicating  liquors  in 
the  State,  in  order  to  make  audi  State  Law  operative  on  the 
sale  of  imported  liquors,"  As  to  the  contention  that  the  state 
statute  was  utterly  void  before  the  Wilson  Act  the  opinion  sayB* 
speaking  of  the  case  of  Lei»y  v.  Harden,  which  had  held  a 
state  statute  inoperative,  as  to  interstate  commerce,  "This  was 
far  from  holding  that  the  statutes  in  question  were  absolutely 
void  in  whole  or  in  part,  as  if  they  had  never  been  enacted.  On 
the  contrary,  the  decision  did  not  annul  the  law,  but  limited  its 
operation  to  the  property  strictly  within  the  jurisdiction  of  the 
state."  In  Butler  v.  Oorley,  146  U.  S.,  p.  314,  the  Court  ap- 
proves the  Rahrer  Case,  holding  that  the  repeal  of  the  bank- 
rupt act  "removed  an  obstacle  to  the  insolvency  laws  of  the 
State,  and  did  not  render  necessary  their  re-e:iactment."  And 
in  Emert  v.  Atisxonri,  150  V.  S.,  on  p.  321,  the  Court  said: 
"l^is  Court  unanimously  held  that  intoxicating  liquors  brought 
into  a  state  before  this  act  of  Congress,  were  subject  to  the 
operation  of  the  earlier  statutes  of  the  state  remaining  un- 
repealed. In  re  Rahrer,  (1891)  140  U.  S.  545,  500,  564." 
Thus,  that  Court  says  that  the  Rahrer  Case  in  this  respect  was 
unanimouf.  So,  the  Supreme  Court  has  three  times  held 
66  w.  Vt 
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that  wlien  the  ban  of  the  Federal  supremacy  was  once  remoyed, 
the  prior  state  statute  operated  without  re-enactment.  The 
opinion  in  Blair  v.  Ostrander,  109  Iowa  204  (77  Amer.  St.  E. 
.532),  forcibly  answers  this  proposition,  "It  is  claimed  that  the 
statute  enacted  by  the  general  assembly  of  this  state  in  the  year 
181S  was  void  when  pfls.sed,  and  the  act  of  Congress  set  out 
did  not  give  it  effect.  That  it  was  not  effectual  prior  to  the 
taking  effect  of  the  act  of  Congress  is,  as  we  have  seen,  true; 
but  it  does  not  follow  that  the  end  sought  to  be  accomplished 
could  be  attained  only  by  the  enactment  of  a  new  statute  after 
the  act  of  Congress  was  passed.  In  the  case  of  In  re  Rahrtr, 
140  U.  S.  545,  the  effect  of  a  statute  of  the  state  of  Kansas  in 
regard  to  the  sale  of  intoxicating  liquors  within  the  state  was 
considered.  It  was  passed  before  the  act  of  Congress  of  August 
8,  1890,  entitled  'An  act  to  limit  the  effect  of  the  regulations 
of  commerce  between  the  several  states  and  with  foreign  coun- 
tries in  certain  cases,'  which  made  subject  to  the  laws  of  the 
state  intoxicating  liquors  transported  into  it,  and  it  was  con- 
tended that,  as  the  Kansas  statute  had  not  been  re-enacted,  it  was 
without  effect  as  to  intoxicating  liquors  taken  into  the  state. 
But  the  supreme  court  of  the  United  States  held,  in  effect,  that 
the  state  statute  was  not  effectual  as  against  intoxicating  liqnon 
brought  into  the  state  until  the  act  of  Congress  to<^  effect,  not 
because  the  act  of  the  state  was  void,  but  for  the  reason  that 
there  was  an  impediment  to  its  enforcement,  which  the  act  of 
Congress  removed,  and  it  was  said  that  there  was  'no  adequate 
ground  for  adjudging  that  a  re-enactment  of  the  state  law  was 
required  before  it  could  have  the  effect  upon  imported,  which 
it  had  always  had  upon  domestic,  property.'  "  This  position 
is  approved  in  In  re  Jordan,  49  Fed.  243.  Stale  v.  Lord,  66 
N.  H.,  on  p.  489,  so  holds,  saying  a  re-enactment  of  the  state 
statute  prohibiting  the  sale  of  liquor  is  not  required  after  the 
passage  of  the  Wilson  Act.  The  case  of  Starace  v.  Roeti,  69 
Vt.  305  (37  Atl.  Hep.  1110),  alao  holds  that  re.«nactment  is 
not  necessary.  The  point  is  really  not  in  the  case,  because 
after  the  "Wilson  Act"  the  state  act  waa  re-enacted;  hut  it  is 
introduced  in  the  opinion,  and  I  do  not  wish  to  be  understood 
as  agreeing  to  that  position.  Neither  does  Judge  Willuvs, 
wlio  concurs  in  thiij  note.  As  to  the  Lichenstein  Case,  44  V. 
Va.  99,  I  am  frank  to  say  that  I  did  not  know  thai  of  the 
6»  w,  ya. 
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"Wilson  Act."     If  I  had  I  might  have  come  to  a  different  con- 
cision. 

A'fter  writing  the  above  I  notice  that  the  Supreme  Court 
again  said  that  no  re-enactment  of  the  state  statute  after  the 
Wilson  Act  was  necessary.  It  said,  "Congress  did  not  use  ■ 
terms  of  permission  to  the  State  to  act,  but  simply  removed 
an  impediment  to  the  enforcement  of  the  state  laws  with  re- 
spect to  imported  packages  in  their  original  condition,  created 
by  the  absence  of  a  specific  utterance  on  its  part.  It  im- 
parted no  power  to  the  State  not  then  possessed,  but  allowed 
imported  property  to  fall  at  once  upon  arrival  within  local  juris- 
diction. In  re  Rahrer,  140  U.  S.  545,  564 ;  see  also  Butler  y. 
Ooreley,  146  IT.  S.  303,  314."  Central  Pacific  R.  Co.  v.  Nev- 
ada, 163  U.  S.,  p.  523. 


CHARLESTON. 

DeMoss  v.  McGee  et  al. 

Submitted  June  11,  1909.       Decided  December  7,  1909. 

Pbaudule:it  Co.wetasces — Payment  of  Deht. 

In  a  suit  br  a  creditor,  under  section  1,  chapter  74,  of  the 
Code,  to  set  aald^  a  deed  ot  trust,  or  bq  absolute  conveyance, 
aa  bavlDg  been  made  by  bla  debtor  to  delay,  hinder  and  defrand 
him  In  the  collection  ot  hla  debt,  all  fraud  and  fraudulent  Intent 
being  denied,  and  the  proof  showiug  the  conveyance  to  have 
been  made  for  full  and  adequate  consideration,  to  secure  and 
pay  a  bona  fi&e  debt  to  another  creditor,  mere  badges  of  fraud, 
as  that  the  consideration  recited  was  cash,  and  that  It  was 
subtly  in  eicesa  of  the  amount  of  the  debt  secured  or  paid, 
and  that  such  exceee  was  paid  the  grantor,  and  the  like,  will 
not  be  sufBcIent  to  Impeach  such  conveyance  as  frauauient  In 
fact.  (p.  442). 
I.     Jl'douent — Conlormity  to  Iisues. 

A  bill  by  a  creditor,  under  section  1,  chapter  74,  of  the  Code, 
to  Impeach  for  actual  fraud  the  deed  of  his  Insolvent  debtor, 
but  falling  In  that  object,  will  not  be  treated  as  a  bill  under 
aectfon  2,  of  said  chapter,  to  avoid  such  deed  as  a  preference, 
and  to  have  It  declared  a  genei'al  assignment  for  the  benefit  of 
all  creditors  as  provided  thereby,     (p.  444). 

Appeal  from  Circuit  Court,  Preston  County. 

60  W.  Va. 
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Bill  by  T.  N.  De  Mobs  agamet  Charles  X.  MeGee  and  othere. 
l)eci-ee  for  defendants,  and  plaintilT  appeals. 

Affirmed. 
P.  J.  Crogan,  for  appellant. 

Ifi7/tam  Q.  Conletf,  for  appellee  W.  A.  Bolyard. 

Miller,  President: 

From  the  decree  below  dismissing  his  bill  plaintiff  ha^  ap- 
pealed. 

Plaintiff,  a  general  and  also  a  judgment  creditor  of  defend- 
ant McOee,  filed  hit  bill  against  MoGee  and  Bolyard  and  wif^ 
under  section  1,  chapter  74,  of  tlie  Code,  to  have  set  aside  and 
declared  fraudulent  in  fact  and  void,  and  as  made  vithout  con- 
sideration, and  with  intent  to  delay,  hinder  and  defraud  him  in 
the  collection  of  his  debts,  the  following  deeds  from  McGee  and 
wife:  First,  a  deed  of  trust  of  June  23,  1902,  in  favor  of  Mia. 
Bolyard  for  $350.00,  covering  a  tract  of  109  acres;  secMid,  a 
deed  of  absolute  conveyaDce  to  Bolyard  for  the  same  tract,  of 
July  15,  1902,  for  the  purported  consideration  of  $500.00,  cash 
in  hand  paid.  McGee  did  not  answer,  bat  Bolyard  and  wife 
jointly  answered  the  bill,  denying  all  fraud  and  collusion,  and 
upon  issue  joined  thereon,  depositions  and  proofs  were  taken, 
and  the  final  decree  appealed  from  was  pnmounced  thereon. 

The  charges  of  tlie  bill  relied  on,  that  the  deed  of  trust  and 
the  deed  of  absolute  c<»iveyance,  were  without  consideration, 
are  fully  met,  not  only  by  absolute  denial  in  the  answers  of 
Bolyard  and  wife,  but  by  abundant  proof  that  the  deed  of  trust 
was  in  consideration  of  a  store  account  which  McGee  owed 
Bolvflrd,  and  which  Bolyard,  be<-ause  of  indebtedness  of  himself 
to  his  wife,  procured  to  be  made  in  her  favor,  he  crediting  Mc- 
(ice  in  his  store  account  for  tlie  amount  secured  thereby ;  and  that 
the  subsequent  deed  of  conveyance  to  Bolyard  was  in  considera- 
tion of  $425.00,  due  Bolyard  from  MeGee  in  said  store  account, 
including  the  amount  secured  by  said  deed  of  trust,  and  $75.00 
paid  McGee  in  cash  at  the  time  of  the  conveyance.  Bolyard 
and  McGee  not  only  testified  to  these  facta,  but  up<m  demand 
of  the  plaintiff,  tlie  books  of  original  entry  kept  by  Bolyard, 
showing  said  account,  were  produced,  and  Bolyard  cross  ex- 
amined thereon,  and  we  are  of  opinion  that  the  harden  of  sliow- 
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ing  the  bona  fides  of  the  two  transactioos  between  defendants 
■was  fully  borne  by  them.  It  does  not  matter  that  the  proof 
'  showed  McOee  not  indebted  to  Uis.  Bolyard  at  the  time  of  the 
trust  in  het  favor.  Being  indebted  to  her,  Bolyard  had  the 
right  to  have  the  deed  of  trust  made  in  favor  of  his  wife,  if  he 
chose  to  do  so.     This  constituted  no  fraud  upon  plaintiff. 

Another  fact  alleged  aud  relied  upon  is  that  the  Bolyards 
obtained  their  deeds  from  McGee  after  suits  brought  by  plain- 
tiff against  him,  a  badge  of  fraud.  But  the  proof  does  not 
support  this  allegation.  The  suits  were  not  brought  until  July 
J  7,  1903,  two  days  after  the  date  of  the  last  deed  of  convey- 
ance. 

Another  point  made  is  that  the  deed  to  Bolyard  acknowl- 
edges a  cash  consideration,  while  the  proof  shows  only  $75.00 
was  cash,  the  rest  being  a  store  account.  A  mere  badge  of 
fraud  like  this  is  not,  in  a  case  like  this,  conclusive  of  fraud- 
ulent intent,  especially  when  there  is  positive  proof  of  a  valua- 
ble consideration,  and  the  doing  of  «  lawful  act,  Heroid  v. 
Bartom.  47  W,  Va.  750;  Drug  Co^f.  Falconer,  52  W.  Va.  581. 

Another  claim  for  reversal  is  that  Bolyard  purchased  the  land 
for  a  price  in  excess  of  the  amount  of  his  debt,  paying  the 
difference,  $75.00,  to  McGee  in  cash,  and  placing  that  sum 
beyond  the  reach  of  plaintiff.  It  is  not  pretended  that  McOee 
sold  the  land  to  Bolyard  for  an  inadequate  price  in  fraud 
of  plaintiff,  but  only  that  the  surplus  over  Bolyard's  debt  was  paid 
into  the  hands  of  Mctiee.  But  Bolyard  denies  any  fraud  in 
this;  he  denies  having  any  knowledge  of  McGee's  indebtedness 
to  plaintiff,  but,  on  the  contrary,  says  he  knew  McGee  had  a 
judgment  against  DeMoss  for  $175.00,  recently  recovered  be- 
fore a  justice.  And  he  did  not  know,  as  the  facts  seem  to 
be,  that  DeMoss  had  appealed  from  the  judgment  of  the 
Justice.  ITie  conflict  in  the  evidence  on  this  question  trf 
fact  must  be  resolved  in  favor  of  the  decree  below.  We  do  not 
think  this  fact  sufficient  to  overthrow  the  deed  for  actual 
fraud.  It  vras  held  by  this  Court  in  Ba^r  Song  Orocer  Co.  v. 
Wiiliams,  43  W.  Va.  323,  where  neither  the  cestui  que  trust 
nor  tsustee'  has  notice  of  the  fraud  in  fact,  wliich  would 
otherwise  render  the  trust  deed  invalid,  it  will  not  be  held 
fraudulent  as  to  them.  This  rule  applies  to  the  case  in  hand. 
ITieee  are  snbst^tially  all  the  facts  alleged  or  proven  to  set 
ee  w.  v«. 
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aside  these  deeds  for  fraud.  We  do  not  thiok  them  sufficient. 
Thia  conclusion  we  thinic  fully  supported  by  Herald  v.  Barlow, 
and  Drug  Co.  t.  Faniconer,  supra.  The  cases  relied  upon  by 
plaintiff  wc  do  not  think  support  their  contentious. 

Appellant's  counsel  would  have  us  reverse  the  deoree  on 
the  theory  that  Bald  deeds  constituted  voidable  preferences 
by  an  insolvent  debtor,  under  section  2,  of  chapter  li,  of  the 
Code.  Our  answer  to  this  proposition  is  that  the  bill  was 
not  filed  under  that  section.  To  avoid  such  a  deed  as  a 
'  voidable  preference  under  that  section  a  bill  must  be  filed  for 
that  purpose,  within  the  time  thereby  prescribed;  otherwise  the 
deed  becomes  validated  by  that  very  act. 

Seeing  no  error  in  the  decree  below  it  will  be  affirmed. 

Affirmed. 


CHARLESTON. 
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Submitted  February  9,  1909.     Decided  December  14,  1909. 

MuMCiPAL  Corporations — Tea  Sales — Detinquent  Litt — Return 

— Record. 

It  Is  essentfal  to  the  valldltr  of  a  tax  deed  that  the  delin- 
quent list  should  have  been  returned  to  the  office  of  tbe  clerk  of 
tbe  county  court,  before  a  sale  of  tbe  land,  and  by  talm  recorded 
In  a  permanent  book  to  be  kept  in  hie  office  for  that  purpose, 
and  thereby  made  a  part  of  tbe  proceedings  of  record  In  bla 
office  affecting  the  tax  title,  (p.  448). 
Same — City  Taxes — Delinquent  Litt — Return — Certification. 

Depositing  In  the  county  court  clerk's  office  a  book  containing 
the  Hat  of  real  estate  returned  delinquent  for  tbe  non-payment  of 
city  taxes,  entered  therein  by  the  city  auditor,  and  In  no  way 
attested  by  the  county  clerk,  does  not  make  such  delinquwt  list 
a  part  of  tbe  records  of  said  clerk's  office,  (p.  448). 
Same — City  Taxes — Delinquent  List — Record. 

In  order  to  constitute  a  record  it  must  be  the  act  of  an  offlcer 
duly  authorized  and  empoyered  to  act  in  tbe  premises,  (p.  <49). 
Saue — City    Taxes— Delinquent    i/tet— Aedtnw— Detay— /rrev*- 

laritif." 

The  failure  of  a  city  tax  collector  to  make  return  to  the  city 
council,  within  tbe  time  prescribed  by  the  city  charter,  of  a 
W  w.  Ta, 
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list  of  tlie  real  estat«  delinquent  for  the  noD-payment  of  city 
t&x,  will  not  render  Invalid  a  tax  deed;  such  failure  to  make 
letum  wltliln  the  time  apeclQed  Is  only  an  "trreeularlty"  in 
making:  the  return-  which  is  cured  by  section  25,  chapter  31, 
Code.     (p.  451). 

Appeal  from  Circuit  Court,  M''ood  County. 
Suit  by  the  Ritchie  Lumber  Company  against  T.  E.  Nutter. 
Decree  fop  defendant,  and  plaintiff  appeals, 

Bevened  and  Remanded, 
F.  P.  Moats,  ioT  appellant. 
Brown  &  Blizzard,  for  appellee. 

Williams,  Judge: 

Plaintiff  brought  a  suit  in  equity  in  the  circuit  court  of  Wood 
county  to  concel  a  tax  deed  as  constituting  a  cloud  upon  its 
title  to  a  certain  lot  of  ground  eituatei]  in  the  city  of  Parkers- 
burg.  On  the  20th  of  March,  1908,  relief  was  denied  and 
plaintiff's  bill  dismissed.     From  this  decree   it  has  appealed. 

The  following  are  the  facts,  viz :  On  the  22nd  of  April,  1902, 
E.  G.  Martin  and  Tj,  D.  Nutter  ccmveyed  to  plaintiff  the  lot 
in  question.  The  city  collector  returned  it  delinquent,  June 
15,  1904,  in  the  name  of  E.  G.  Martin  and  L.  I>.  Nutter  for 
the  non-payment  of  the  city  taxes  due  thereon  for  the  year 
1002,  and  on  October  12,  1904,  the  city  council,  by  order  of 
record,  directed  the  city  auditor  to  certify  the  delinquency 
to  the  State  auditor;  he  did  so  February  28,  1905;  and  the 
State  auditor  certified  it  to  the  sheriff  of  Wood  county  for  sale 
for  non-payment  of  municipal  taxes  about  November  1,  1905. 
All  state,  county  and  district  taxes  had  boon  paid.  The  lot 
■was  sold  in  January,  1906,  and  purchased  by  the  defendant  at 
313.66,  the  amount  of  taxes,  interest  and  commissions  then 
charged  against  it;  and  on  the  4th  day  of  January,  1907,  the 
clerk  of  the  county  court  executed  to  defendant  a  deed  for  the 
lot.  The  plaintiff  in  ita  bill  makes  a  tender  of  $30.00  to  re< 
imburse  defendant  for  the  amount  of  expenses  incurred  by 
him  in  obtaining  his  deed. 

The  delinquent  list  was  not  recorded  by  the  clerk  of  tlie 

county  court  in  his  irffice.     But  it  appears  that  the  city  eoun- 

S8  w.  v«. 


A^ooglc 


446  L0MBBK  Co.  V.  Ndttbb.  [Dec.  1909. 

cil  h&d  provided  a  veil  bound,  permanent  book,  and  had 
placed  it  in  the  coiuitj  clerk's  office;  that  this  book  was  placed 
in  the  <^ce  and  a  *'r8ceiving  stamp,"  whatever  thia  means, 
placed  on  the  first  page  showing  date  September  28,  1903; 
that  this  book  v&s  labeled  "Keal  Estate  Delinquent  Book,  City 
of  Parkershui^' ;  that  it  contained  the  delinquent  list  in  ques- 
tion, entered  therein  by  the  city  auditor;  that  it  was  the  cus- 
tom of  the  city  auditor  to  take  this  bo<^  out  of  the  county 
court  clerk's  office  at  times  of  making  out  the  city  delinquent  list 
and  to  keep  it  in  his  own  office  for  a  period  of  a  week  or  ten 
days  at  a  time,  after  which  it  would  be  returned  to  the  county 
clerk's  office;  that  the  city  auditor  made  all  the  records  con- 
tained in  said  book;  that  the  records  therein  were  not  signed 
by  the  county  clerk,  or  in  any  way  attested  by  himi,  or  his 
deputy ;  and  that  no  copy  of  the  real  estate  delinquent  for  the 
non-payment  of  the  city  taxes  was  filed  in  the  county  derk'a 
office,  other  than  the  entry  in  the  book  made  by  the  city  audi- 
tor. 

At  the  time  the  lot  was  returned  delinquent,  tlie  amended 
charter  of  the  City  of  Parkeraburg  was  in  eflfect,  containing 
the  following  provision  in  relation  to  the  recordation  of  the 
delinquent  list  after  it  has  been  examined  by  the  city  council 
and  found  to  be  correct,  viz:  "A  copy  of  said  delinquent  list, 
immediately  after  confinnation  by  the  council,  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  court  of  Wood  county, 
and  recorded  in  a  well  bound,  permanent  book,  to  be  fur- 
nished by  the  city  and  kept  and  preserved  in  said  office  for 
that  purpose," 

The  case  presents  the  following  questions,  viz: 

First,  is  it  essential  to  the  validity  of  a  tax  deed  that  the  list 
of  delinquent  real  estate  should  be  "Recorded  in  the  county 
court  clerk's  office  ? 

Second,  is  the  filing  of  a  book  in  the  county  court  clerk's 
office,  containing  the  entries  made  by  the  city  auditor,  not  at" 
tested  or  authenticated  by  the  clerk,  a  recording  by  the  county 
clerk? 

Third,  is  the  failure  of  the  county  clerk  to  record  the  delin- 
quent list  such  a  defect  in  the  proceedings  under  which  i 
tax  deed  is  acquired  as  is  cured  by  section  25,  chapter  31,  Code? 

Fourth,  must  the  delinquent  list  be  returned  by  the  city  col- 
es w.  t*. 
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]ector  to  the  city  council  Btrictly  ffitliin  the  time  deeignated  in 
the  municipal  charter  in  order  to  make  valid  a  tax  deed? 

In  reply  to  the  first  point,  it  may  be  said  that  the  general 
policy  of  the  law  ie  to  preserve  a  record,  ill  permanent  form, 
of  all  matters  relating  to,  or  affecting,  title  to  real  estate, 
in  the  county  court  clerk's  (^ce.  Concerning  land  returned 
delinquent  by  the  sheriff  for  non-payment  of  state,  county  and 
district  taxes,  section  34,  chapter  30,  Code,  provides  that: 
"The  original  list  shall  be  preserved  by  the  clerk  in  hia  office, 
and  the  list  of  real  estate  delinquent  shall  be  recorded  by  the 
clerk  in  a  well  bound  book  to  be  kept  by  him  for  the  purpose," 
The  provision  above  quoted  from  the  city  charter  just  aa  clearly 
intends  that  the  list  of  real  estate  delinquent  for  non-pay- 
ment of  city  taxes  shall  also  be  recorded  by  the  county  clerk 
in  his  offce.  The  city  is  only  required  by  the  act  to  fur- 
nish the  book.  The  record  intended  to  be  preserved .  in  it 
is  to  be  made  by  the  clerk ;  it  then  becomes  a  part  of  the  per- 
manent records  of  the  coimty  court  clerk's  office  where  all  mat- 
ters pertaining  to,  or  affecting,  title  to  real  estate  are  kept  in 
the  custody,  and  under  the  official  supervision  of  the  clerk  of 
the  county  court. 

The  purpose  of  the  law  in  requiring  the  delinquent  list  to 
be  recorded  by  the  clerk  in  his  office  seems  to  be  two-fold: 
{1)  to  preserve  in  permanent  form  the  evidence  of  the  delin- 
quency which  is  essential  to  the  validity  of  all  tax  titles;  and 
(2)  to  continue  to  hold  out  to  the  delinquent  tax  payer  notice 
of  the  fact  that  hia  land  is  delinquent.  Judge  Jackson,  of 
the  Federal  Court,  held  in  the  case  of  Harmon  v.  Steed, 
49  Fed.  Rep.  779,  that  the  provision  of  the  statute  in  rela- 
ti<m  to  the  recordation  of  the  delinquent  list  was  only 
directory,  and  that  the  failure  to  record  such  list  in  the 
clerk's  office  did  not  render  invalid  n  tax  title.  But  this, 
in  our  opinion,  is  not  the  proper  construction.  It  is  not 
the  interpretation  of  it  given  by  this  Court  in  the  case  of  Ilogaa, 
Adm.'r,  v.  Piggott,  GO  W.  Va.  541.  That  case  holds  that  such 
recording  is  necessary.  In  the  opinion,  page  548,  Poffew- 
BAROER,  Judge,  says:  "Delinquent  lists  returned  by  sheriffs 
and  relating  to  state,  county  and  district  taxes  on  real  estate 
must  be  recorded  by  the  clerk  of  the  county  court  'in  a  well 
bound  book  to  be  kept  by  him  for  the  purpose.'  Chapter  30, 
66  w.  T«. 
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at  the  time  plaintiff'B  land  was  returned  delinquent,  required 
that  a  copy  of  the  delinquent  list  should  be  filed  "iu  the  cffice 
of  the  clerk  of  the  county  coort  of  Wood  county,  and  recorded 
in  a  well  bound,  permanent  book,  to  be  furnished  by  the  city 
and  kept  and  prefierred  in  said  (^ce  for  that  purpose."  Who 
then  was  the  custodian  of  this  record?  The  statute  makes  it 
one  of  the  records  of  the  county  court  clerk's  ofBee.  It  is  true 
the  statute  does  not  expressly  say  that  the  record  shall  be  made 
by  the  county  clerk,  but  the  statute  evidently  meanfi  that  he 
Bhall  do  BO.  We  do  not  mean  that  no  one  can  enter  the  list  in 
the  book  except  the  clerk,  or  his  deputy;  what  we  mean  to  say 
ia  that  it  must  be  in  some  way  attested  by  the  clerk  in  order 
(o  make  it  his  record.  In  the  present  case  it  appears  that  the 
clerk's  si^ature,  or  attestation,  does  not  appear  to  the  list. 
TSere  is  nothing  to  identify  it  as  the  clerk's  record,  or  as  a 
record  kept  by  him,  or  under  his  supervision  and  direction.  The 
only  record  kept  in  the  book  is  that  entered  in  it  by  the  city 
auditor.  This  does  not  make  it  the  county  clerk's  record.  To 
conetitut'e  a  record,  "it  should  be  the  act  of  an  oflBcer  duly 
authorized  and  empowered  to  act  in  the  premises."  24  A.  & 
E.  E.  L.  106;  Coleman's  Case,  25  Grat.  805;  3  Bouvier's  Law 
IWc.  429 ;  and  23  A.  &  B.  E.  L.  457.  The  filing,  by  the  city 
auditor,  nf  the  book  containing  the  list  of  real  estate,  delin- 
quent for  the  non-payment  of  city  faxes,  in  the  county  clerk's 
office,  which  is  not  attested  by  the  clerk,  and  not  adopted  by 
him  as  his  act  by  some  note  or  memorandum  of  record  signed 
hy  him  or  his  deputy,  is  not  a  recordation  of  such  delinquent 
list  by  the  county  clerk. 

But  ifi  this  omission  to  record  the  delinquent  list  in  the 
county  court  clerk's  office  one  of  the  defects  in  the  proceeding 
by  which  the  tax  title  is  acquired  that  are  cured  by  the  pro- 
visions of  section  25,  chapter  31,  Code?  One  part  of  this 
section  reads  as  follows:  "no  irregularity,  error  or  mistake  in 
the  delinquent  list,  or  the  return  thereof,  or  in  the  affidavit  ■ 
thereto,  or  in  the  list  of  sales  filed  with  the  clerk  of  the  county 
court,  or  in  the  affidavit  thereto,  or  in  the  recordation  of  such 
list  or  jdhdavit,  or  as  to  the  manner  of  laying  off  any  real 
eatate  so  sold,  or  in  the  plat,  description  or  report  thereof,  made 
hy  the  surveyM,  or  other  person,  shall,  after  the  deed  is  made, 
invalidate  or  affect  the  sale."     It  will   be  observed  that  the 
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irregularity,  error  or  mistake  "in  the  reeordati«i  of  BQch  list 
or  affidavit''  intended  by  the  statute  to  be  provided  against,  does 
not  refer  to  the  delinquent  list,  but  <wly  to  the  list  of  sales 
filed  with  the  clerk.  The  words  "such  liat"  here  used  refer 
to  the  list  next  preceding  these  words,  which  is  the  sales  list. 
If  the  act  had  intended  to  protect  a  tax  title  as  well  against 
a  mistake,  or  failure,  in  the  recordation  of  the  delinquent  list 
as  it  dees  against  the  irregularity,  error  or  mistake  in  the 
recordation  of  the  sales  list,  it  would  have  used  the  words 
"such  lists,"  nHiking  it  plural  instead  of  singular,  as  two  dis- 
tinct lists  are  named  in  this  same  clause.  Hence,  this  pro- 
vision applies  (mly  to  the  irregularity,  error  or  nustake  in  the 
recordation  of  the  sales  list,  and  does  not  embrace  the  failure 
to  record  the  delinquent  list.  The  last  clause  of  said  section 
seems  further  to  support  this  view,  because  it  therein  more 
clearly  appears  that  a  distinction  is  drawn  between  irr^ulari- 
ties,  errors  and  mistakes  of  officers  in  the  tax  jHvceedings  oc- 
curring before  the  sale  is  made,  and  such  irr^ularitiee,  errors 
and  mistakes  occurring  after  the  sale  is  made.  This  Utter  pro- 
vision of  the  section  is  much  broader  than  the  <»ie  above  quoted, 
in  that  it  provides  that  not  even  the  "failure"  o£  any  <^5cer 
to  perform  any  act  or  duty  required  of  him  by  this  chapter 
to  be  performed  after  the  sale  is  made,  shidl  invalidate  a  toz 
sale  or  deed.  But  there  is  no  provision  in  the  statute  saying 
that  the  failure  of  an  (^cer  to  perfomt  any  duty  required  to 
be  performed  by  him  before  the  sale  is  made  shall  not  operate 
to  defeat  a  tax  sale  or  deed.  The  reason  for  the  distinction 
is  clear.  The  land  owner  and  others  interested  in  seeing  that 
the  tajiea  on  it  are  paid,  wonld  not  be  affected  in  tlte  same  man- 
ner by  the  failure  to  perform  any  duty  required  to  be  done 
after  the  tax  sale  as  they  would  be  by  failure  of  the  officer  to 
perform  acts  required  to  be  done  before  the  sale  is  made.  The 
performance  of  none  of  those  acts  required  by  law  to  be  per- 
formed  by  (^cera  before  the  tax  sale  ia  entirely  dispensed  with. 
It  is  only  "irregularity,"  "error"  and  "mistakes"  in  the  per- 
formance of  acts  to  be  performed  anterior  to  the  sale  that  the 
statute  was  designed  to  provide  against;  it  does  not  provide 
against  a  total  failure  to  perform  any  one  of  them.  The  fsil- 
nre  to  record  the  delinquent  list  is  more  than  an  irr«^;ularity, 
error  or  mistake  in  the  performance  of  a  daty;  it  is  an  vXta 
66  w.  v». 
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failure  to  perform;  it  amounts  to  a  vacuity,  and  is  not  cured 
by  the  statute.  Mosser  v.  Moore,  56  W.  Va.  478.  Further- 
more, the  general  statiites  relating  to  the  aale  of  lands  for 
taxes,  being  summary  in  their  nature,  and  in  derrogation  of 
the  rights  of  the  land  owner,  are  subject  to  the  rule  of  strict 
construction;  and  section  35  chapter  31,  Code,  being  designed 
to  cure  certain  defects  in  the  tax  proceedings,  ia  also  in  der- 
rogation  of  the  land  owner's  righta  and  is,  therefore,  subject 
to  the  samii  rule  of  strict  construction,  and  we  can  not  con- 
strue it  to  cure  irregularities,  errors,  mdstakes  and  omissions 
in  the  performance  of  any  duty  required  by  the  general  law  to 
be  performed  by  any  ofiicer  in  relation  to  the  tax  proceedings, 
not  included  in  its  terms. 

The  acts  to  be  performed  antecedent  to  the  tax  sale  are  in 
their  nature  jurisdictional,  and  are,  generally,  esseutial  as  con- 
stituting due  process  of  law;  they  are,  in  a  sense,  analogous  to 
the  judicial  process,  or  sammons,  in  proceedings  by  attach- 
ment, or  to  judicial  proceedings  in  rem,  the  last  one  of  these 
antecedent  acts,  intended  to  give  notice  to  the  land  owner 
and  others  interested  in  the  payment  of  the  taxes,  being  the 
public  sale  of  the  land  at  a  certain  time  and  place,  designated 
by  the  law. 

The  keeping  of  the  "City  Delinquent  List  Book"  in  the 
county  clerk's  (ffice,  containing  only  the  entries  made  therein 
by  the  city  auditor,  and  in  no  way  attested  by  the  clerk  so  as  to 
make  it  a  record  of  his  office,  is  not  simply  an  "irregularity, 
error  or  mistake"  in  the  recordation  of  the  delinquent  list  in 
the  county  court  clerk's  office.  It  amounts  in  law  to  an  abso- 
lute failure  on  the  part  of  the  clerk  to  record  the  delinquent 
Ifst  in  a  booTc  to  be  kept  in  his  (rfHee  for  that  purpose;  and 
the  failure  to  perform  this  duty  by  the  clerk  is  not  cured  by 
any  of  the  provisions  of  section  35,  chapter  31,  Code,  and  such 
failure  to  record  is  fatal  to  tlie  validity  of  the  tax  deed.  The 
filing  of  such  book  in  the  county  clerk's  office  containing  only 
tmcli  entrieii  as  are  made  by  the  city  auditor  can  amount  to  no 
more  than  a  filing  of  a  copy  of  the  delinquent  list  in  the  clerk's 
office ;  and  is  in  no  sense  recorded  by  the  clerk. 

The  validity  of  a  tax  title  must  be  determined  by  the  record, 
and  the  failure  of  the  record  to  show  the  recordation  of  a  de- 
linquent list  in  the  county  clerk's  office  is  presumed  to  have 
ee  w.  Va. 
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prejudiced  the  land  owner.  McCalligter  v.  Cotirille,  24  W. 
Va.  174;  Williamson  v.  Bvssell,  18  W.  Va.  612;  and  Carretl  v. 
Mitchell,  37  W.  Va.  130.  Nor  is  thia  preeomptioa  oyercome 
by  proof  of  the  fact  that  a  book  coDtainiog  the  delinqaent  list 
vas  kept  in  the  clerk's  ofBce.  Hie  land  owner  is  not  affected 
with  notice  of  anything  in  such  a  book.  It  is  no  more  notice 
than  a  deed  is  notice  which  ia  not  properly  acknowledged,  oi 
proven,  although  admitted  to  record  and  entered  in  the  book. 
He  is  entitled  to  be  notified  by  a  proper  recordatitxi  of  the  list. 
He  is  not  bound  to  take  any  notice  of  what  the  cily  delinquent 
book  contained,  until  and  unlesB  it  ie  properly  made  the  county 
clerk's  record. 

The  charter  of  the  City  of  Parkersburg  requires  the  delin> 
quent  list  to  be  returned  by  the  city  collector  "on  the  first  day 
of  June  in  each  year,  after  he  ascertains  which  of  the  taxes 
in  the  city  have  not  been  collected."  But  this  charter  pro- 
viaion  is  subject  to  the  curative  provisions  of  section  25,  chap- 
ter 31,  Code,  and  the  failure  to  return  the  delinquent  list  in 
time  is  only  an  "irregularity"  in  the  return,  and  is,  therefore, 
one  of  the  defects  expressly  cured  by  said  section,  after  deed  is 
made.  Hogan,  A  dm.'r.  v.  Piggott,  60  W.  Va.  632 ;  Homage  v. 
Imboden,  57  W.  Va.  206;  State  v.  McEldowney,  54  W.  Va. 
695. 

For  the  reasons  herein  stated  it  was  error  to  deny  plaintiff 
relief  and  dismiss  its  bill,  and  the  decree  pronounced  by  the 
circuit  court  of  Wood  county  in  this  cause  on  the  20th  day 
of  Arareh,  1908,  will  be  reversed,  and  the  cause  will  be  remand- 
ed with  directions  to  the  circuit  court  to  ascertain  the  amonnt 
of  money  that  sppellee  is  entitled  to  have  refunded  to  him 
pursuant  to  the  provisions  of  section  25,  chapter  31,  Code,  and 
upon  the  payment  to  him  of  such  sum  by  appellant,  then  to 
enter  a  decree  cancelling  the  tax  deed. 

Reverted  and  Remoaded- 
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CHARLESTON. 

Bebcher  t.  Foster  et  als. 
Submitted  Pebfuary  9,  1909.     Decided  December  14,  1909. 

1.  Appku.  and  Brbob — Lav>  of  the  Ca»e—Beeond  Appeal. 

The  decree  of  Ibe  Supreme  Court  of  Appeals  upon  a  question 
decided  by  the  lower  court  and  presented  for  review  on  appeal, 
Is  final  and  Irrererslble;  and  upon  a  second  appeal  In  the 
cause  the  questions  decided  In  the  former  appeal  can  not  be 
reviewed,     (p.  457). 

2.  Samb — Remand — Effect  of  Mandate  ana  Opinion. 

When  a  cause  Is  remanded  bj  the  Supreme  Court  of  Appeals 
to  the  lower  court  for  further  proceedings  U>  be  had  therein 
according  to  the  opinion  of  the  appellate  court,  and  a  doubt 
arises  as  to  the  meaning  and  effect  of  the  mandate  and  opinion, 
It  may  be  ascertained  bj  reference  to  the  bill  and  other  pro- 
ceedings In  the  causet     (p.  457). 

(HiLLCB,  Pbesident,  abaent.) 

Appeal  from  Circuit  Oixurt,  Ritchie  County. 

Bill  by  John  S.  Beecher  against  Thomas  Foster  and  othera. 
Decree  for  plaintiff,  and  defendant  Anna  T.  Dellicker,  execu- 
trix, appeals. 

Aifirmed. 

William  Beard,  for  appellant. 

Charles  A.  Ereps,  Hall  £  Beiler,  and  William  S.  Mackey, 
for  appellee. 

Williams,  Judge: 

This  cause  t&b  in  this  Court  once  before,  and  the  decision 
on  the  former  appeal  ia  reported  in  51  W.  Va.  005.  It  is 
again  here  on  an  appeal  granted  to  Anna  T.  Dellicker,  executrix 
of  L.  B.  Dellicker,  deceased,  from  a  decree  pronounced  by  the 
circuit  court  of  Ritchie  county  on  October  20,  1906.  The 
principal  question  presented  is,  whether  or  not,  in  entering  the 
decree  complained  of,  the  lower  court  followed  the  mandate 
and  opinion  of  this  Court  pronounced  on  the  former  appeal. 
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Only  BO  mudi  of  the  history  oi  the  cause  will  be  here  repeated 
B8  IB  necessary  to  an  intelligent  nnderstanding  of  the  ques- 
tioos  now  presented  for  our  determination. 

Ii.  B.  Dellicker,  appellant's  testator,  held  a  mongage  npoo 
land  of  Thomas  Foster,  situate  in  the  state  of  Ohio,  to  secure 
$5,300.00.  'Hiere  were  prior  liens  upon  this  land.  After 
giving  this  mortgage  to  Dellicker  on  his  Ohio  land,  Foster 
then  conveyed  all  his  property,  real  and  personal,  situate  in 
West  Virginia  and  in  Ohio,  to  J.  P.  Saunders,  tniBteCj  in  trust 
to  secure  hia  creditors  generally.  Later,  the  trustee  borrowed 
from  Dellicker  $2,000.00,  and  from  the  First  National  Bank 
of  Parkersburg  about  $550,00,  and  with  this  borrowed  money 
he  paid  oiT  the  liens  on  the  Ohio  land  which  were  prior  to 
DelJicker's  mortgage;  he  then  repaid  Dellicker  and  the  Bank 
out  pf  the  general  trust  fund. 

In  1890  John  S'.  Beecher,  a  creditor,  brought  this  suit  against 
Foster  and  his  tnietee  praying,  among  other  things,  for  an 
accounting  of  the  trust  fund  by  the  trustee.  Other  creditOTa 
filed  answers,  and  John  L.  Hall,  Samuel  H.  Beiler,  partnere 
trading  as  Hall  &  Beiler,  and  W.  S.  Mackey  filed  a  croaB-bill; 
and  apparently  all  of  Foster's  creditors  were  brought  into  the 
suit.  Prior  to  the  suit  the  trustee  had  sold  the  Ohio  land  for 
?6,1?5.00,  just  enough  money  to  pay  the  Dellicker  mortgage 
and  interest,  not  allowing  for  commissitHis  and  taxes  paid  on 
it  and  paid  the  mortgage  with  the  proceeds;  and  charged  his 
commissions  for  selling  the  land,  and  taxes  and  other  expenses 
paid  on  account  of  the  land,  against  the  trust  funds  in  his 
hands  belonging  to  the  general  creditors.  The  cause  was  re- 
ferred to  a  eomirtisFioner  to  state  certain  accounts;  exceptions 
were  taken  to  the  report  by  Hall  &  Beiler,  and  Mackey,  and  also 
by  the  trustee.  The  cause  was  heard  upon  the  commissioner's 
report  and  exceptions  thereto,  and  a  final  decree  pronounced  on 
November  3,  1899.  The  court  did  not  expressly  sustain,  or 
expressly  overrule,  any  of  the  exceptions;  but  did,  in  effect, 
sustain  some  of  the  exceptions  and  overrule  others,  by  ascer- 
taining the  amounts  of  money  concerning  which  there  was 
controversy.  The  language  of  the  decree  in  disposing  of  the 
exceptions  ia  as  follows,  viz:  (The  court)  "is  further  of  the 
opinion  to  and  doth  sustain  the  said  several  exceptions  so  far  as 
the  same  cover  the  matters  and  things  in  said  report  hereby 


Dec.  1909.]  Beecher  v.  '  Fosieb.  455 

decreed  and  corrected,  and  as  to  all  matters  therein  the  said 
sereral  ezceptioiiB  axe  hereby  overruled."  The  decree  then 
proceeded  to  acertain  the  amounts  due  the  several  creditors 
and  gave  them  a  recovery  for  the  respective  amounts  a^aiset 
said  Foster.  The  court  found  that  the  tmetee  had  realized 
{1,315.89  from  the  sale  of  the  personal  property  in  Ohio  and 
t6,175.00  from  the  Bale  of  the  Ohio  land,  aggre^ting  $7,- 
490.89;  and  lield  that  it  was  the  duty  of  the  trustee  to  have 
paid  DQt  of  the  proceeds  of  sales  of  the  Ohio  land  and  perBonal 
property,  certain  enumerated  debts,  charges  and  expenses.  Tiie 
whole  amonnt  charged  against  these  funds  aggregated  $3,- 
18ft.»9.  The  court  further  found  that,  after  charging  this  $3,- 
188.99  against  the  proceeds  of  the  Ohio  property  "there  re- 
mained the  sum  of  $4,301.99  applicable  to  the  mortgage  debt 
of  the  defendant,  L.  B.  Dellicker,"  and  found  that  said  Del- 
licker  had  received  from  the  net  proceeds  of  the  Ohio  property, 
including  interest  up  to  the  date  of  the  decree,  $3,056.10  in 
excess  of  the  amount  to  vhich  he  vaa  entitled,  and  decreed  that 
he  should  refund  this  excess  to  the  general  estate ;  but  decreed 
that,  inasmuch  as  Dellicker  was  entitled  to  be  treated  as  a.  gen- 
eral creditor  in  the  distribution  of  the  general  eetate,  on  the 
basis  of  $1,873.01,  the  balance  which  the  court  found  to  be 
due  him,  as  of  the  date  of  the  general  assignment,  he  was 
entitled  to  a  recovery  against  Foster  for  the  said  sum  of  $3, 
056.10;  and  decreed  that,  in  making  settlement  with  Dellicker 
for  the  amount  decreed  against  him,  D.  C.  Casto,  the  special 
receiver  to  whom  the  estate  had  been  committed,  should  give 
him  credit  for  his  distributive  ahare,  as  one  of  the  general 
creditors.  The  court  also  found  that  there  was  in  the  hands 
of  Saunders,  trustee,  the  sum  of  $1,398.93,  which  sum  he  was 
dirtcted  to  pay  into  the  hands  of  the  special  receiver,  with  in- 
terest thereon  from  March  30,  1891,  principal  and  interest  then 
•ggregating  $2,119.37.  Dellicker  appealed  from  this  decree, 
and  this  Court  reversed  it  in  part  and  remanded  the  cause  for 
further  proceedings. 

After  the  cause  was  remanded  to  the  lower  court,  it  was  again 
referred  to  a  commissioner  for  the  purpose  of  ascertaining, 
among  other  things,  "the  balance  due  for  which  the  decree  should 
be  entered  against  L.  B.  Dellicker,  in  accordance  with  the  prin- 
ciples announced  in  the  opinion  and  mandate  of  the  Supreme 
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Court  of  Appeals."     l^e  commiseioner  made  his  report  in  the 
altematiTe  as  follows: 

"Amount  paid  DelUcker  of  the  sum  to  wblch 
he    was    entitled,    as    shown    br    final    d«cree 

appealed   from    11.873.01 

T^xes  paid  on  Ohio  land  306.66 

Commission  oa  Ohio  land   123.50    12,302.07 

Proceeds  of  sale  of  Ohio  personal  property  ....  1,316.8$ 

Principal  balance  due  from  Delllcker  9S6.18 

Interest  from  April  11,  18S9,  to  January  9.  1906  990.78 

Total  amount  due  from  Delllcber  as  of  January 
9.  1906  |l,97«.96 

Tt  appears,  however,  from  the  final  decree  entered  in  this 
cause  on  the  third  day  of  November,  1899,  that  in  ascertaining 
the  balance  for  which  a  decree  should  be  rendered  against  the 
said  Itellicker,  the  Court  in  fact  gave  the  said  Dellicker  the 
benefit  of  the  said  sum  of  $1,315.89  the  proceeds  of  the  sale  oi 
the  personal  property  in  Ohio,  and  chained  him  with  the  said 
sum  of  $305.56  taxes  on  the  Ohio  land ;  and  your  CommiaaiMier 
is  of  opinion  that  in  the  foregoing  statement  the  said  Dellicker 
has  been  twice  credited  with  the  said  sum  of  $1,315.89  and 
twice  charged  with  the  sum  of  $305,56;  and  that  according  to 
the  Bpirit  and  intent  of  the  deciHion  of  the  Supreme  Court  of 
Appeals  as  your  Commissioner  understands  it,  the  following  ia 
a  correct  statement  showing  the  actual  amount  for  which  a  decree 
should  be  rendered  against  the  said  Dellicker: 

Amount  paid  Dalllcker  tn  excess  of  the  sum 

to  which  ho  was  entitled    (1.873.01 

Commission  on  Ohio  land 123.50    (1,996-61 

Interest  from  April  11th  to  January  9,  190S 2,006.8! 

Total  for  which  decree     should  be     rendered  — 

against  Delllcker  |4,0M.3S 

Your  Commissioner  not  being  advised  as  to  which  of  the  fore- 
going micthoda  should  be  pursued  under  the  circumstances  in 
stating  said  account,  submits  both  statementA  to  the  Court  for 
such  action  as  it  may  deem  proper. 

Dellicker  excepted  to  the  second  altematiye  statement;  and 
the  court  overruled  his  exception  and  decreed  against  him  the 
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snni  found  by  the  conuniBeioner  in  his  secoad  alternative  Btate- 
ment,  to-wit,  $4,055.57.  From  this  decree  Dellicker'a  executrix 
hae  appealed,  and  assigns  as  error  Uiat  the  court  departed  from 
the  mandate  and  opinion  of  this  Court  entered  on  the  former 
appeal. 

Our  present  inquiry  can  only  go.  to  the  extent  of  ascertaining 
what  matters  were  actually  adjudicated  on  the  former  appeal. 
We  can  not  inqnire  into  the  correctnesB  of  the  deciaion,  because, 
whether  it  is  right  or  wrong,  we  have  no  power  to  disturb  it; 
it  is  final  and  irrevocable.  Johttton  v.  Qovld  63  W.  Va.  599 
(59  S.  E.  611);  Dent  v.  PickenR.  61  W.  Va.  488;  Henry  v. 
Davis,  13  W.  Va.  230.  But  when  a  cause  is  remanded  for  fur- 
ther proceedings,  and  the  mandate  and  opinion  of  the  appellate 
court  are  ambiguons,  and  it  does  not  clearly  appear  what  were 
the  matters  actually  decided,  it  is  the  duty  of  the  lower  court 
to  construe  them  for  the  purpose  of  arriving  at  their  true  intent 
and  meaning.  Laidley  v.  Kline,  23  W.  Va.  565.  But  the  lower 
court  has  no  power  to  change  the  decision,  or  to  correct  what  it 
may  conceive  to  be  a  mistake. 

What  were  the  matters  decided  on  the  former  appeal?  In 
answering  this  question  we  have  to  construe  the  language  of  the 
mandate  and  opinion  of  the  Court  wherein  it  deals  with  the  mat- 
ter now  in  controversy.  "In  construing  a  decree  the  intent  of  the 
conrt  gruiting  it  will  be  looked  to,  and  provisions  may  accord- 
ingly be  sometimes  implied.  The  decree  will  be  construed  and 
restricted  in  accordance  with  the  pleadings  and  even  with  ref- 
erence to  other  parts  of  the  record."  16  Cyc.  498;  Walker's 
Ex'r,  V.  Page.  21  Grat.  636.  The  mandate  reads  as  follows, 
viz :  "The  court  having  maturely  considered  the  transcript  of 
the  record  of  the  decree  aforesaid  and  the  arguments  of  counsel 
thereon  is  of  opinion  for  reasons  stated  in  writing  and  filed 
with  the  record  that  there  is  error  in  said  decree,  but  not  such 
as  calls  for  a  reversal  of  the  whole  decree.  It  is  therefore  ad- 
judged, ordered  and  decreed  that  the  decree  of  circuit  court  of 
Ritchie  county,  pronounced  in  this  cause  on  the  3rd  day  of 
November,  1899,  be  and  the  same  is  hereby  reversed,  set  aside 
and  annulled;  except  in  so  far  as  it  decrees  the  amounts  due 
the  several  general  creditore,  but  not  including  in  said  excep- 
tions the  plaintiffs  in  the  cross-bill,  Hall  and  Beiler  and  W.  S. 
Mackey,  and  their  co-beneficiaries  as  set  out  in  their  bill  bUl  as 
ae  w.  Va. 
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to  said  general  creditors,  excepted,  is  afSnned;  and  that  the 
appellees  Jolm  L.  Hall  and  Samuel  H.  Beiler  partners  aa  Hall 
&  Beiler  and  W.  S.  Mackey,  do  pay  to  the  appelant  L.  B.  Del- 
ticker  his  coats  about  the  prosecation  of  his  appeal  and  super- 
sedeas in  this  Court  in  this  behalf  expended;  and  this  canse 
ie  remanded  to  the  circuit  court  of  Kitdiie  county,  for  further 
proceedings  there  to  he  had  therein  according  to  the  principles 
stated  and  directiona  given  in  the  written  opini<Mi  aforesaid, 
and  further  according  to  the  rules  and  principles  gOTcming 
courts  of  equity :  which  is  ordered  to  be  certified  to  the  circuit 
court  of  Sitchie  county." 

We  see  that  the  mandal«  fixes  none  of  the  amounts  in  con- 
troversy. It  aftirms  the  decree  of  the  lower  court,  only  aa  to 
the  amjounts  of  debts  decreed  in  favor  of  the  general  creditors 
except  Hall  &  Beiler  and  Mackey,  plaintiffs  in  the  croes-bill 
and  their  co-beneficiaries;  in  all  other  respects  the  decree  is  re- 
versed, and  the  cause  is  remanded  "for  further  proceedings 
there  to  be  had  therein  according  to  the  principles  stated  and 
directions  given  in  the  written  opinion  aforesaid,  and  further 
according  to  the  rules  and  principles  governing  courts  of 
equity."  In  so  far,  therefore,  as  the  decree  of  the  circuit  court 
had  fixed  the  amount  to  be  paid  by  Dellicker  to  the  receiver 
for  the  benefit  of  the  general  creditors,  and  the  amount  which 
Dellicker  should  recover  from  Foster,  as  one  of  Ms  general 
creditors,  the  decree  was  reversed.  No  certain  sum  of  money 
was  determined  either  by  the  mandate,  or  by  the  opinion  of 
this  Court,  as  the  amount  that  Deliicker  should  refund,  or  that 
he  should  receive.  So  much  of  the  opinion  as  deals  with  the 
questions  affecting  Dellicker  is  as  follows,  viz:  "The  decree 
against  Dellicker  should  be  reduced  l^  the  net  amount  of  the 
proceeds  of  the  sale  of  the  personal  property  in  Ohio  realized, 
which  went  info  the  general  trust  fund  and  represented  that 
much  saved  to  said  fund  by  the  use  of  the  money  borrowed 
from  Dellicker  and  the  bank  and  was  so  much  of  said  loan 
returned  to  said  fund  and  said  decree  against  Dellicker  should 
be  increased  by  the  sum  of  three  hundred  and  five  dollars  and 
fifty  six  cents  commisaionB  on  the  sale  of  the  said  land  for 
which  plaintiffs  in  the  cross-bill  file  a  cross  error  which  several 
items  should  have  been  paid  out  of  the  proceeds  of  the  sale  of 
said  land  before  any  distribution  to  the  appellant  Delicker  wi 
se  w.  v«. 
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accoont  of  hie  mortgage;  the  eaid  item  of  one  hundred  and 
twenty-three  dollars  and  fifty  cente  commission  being  two  per 
centum  on  the  gross  amount  paid  said  Dellicker,  and  both  of 
which  sums  were  improperly  charged  against  the  general  trust 
fund  and  should  be  refunded  to  said  trust  fund  by  said  Del* 
licker,  and  the  decree  thus  corrected  should  be  re-entered 
and  Dellicker's  decree  against  Foster  should  be  corrected  ac- 
cordingly." 

Thtf  opinion  is  here  dealing  with  the  general  principles  gov- 
erning the  aecertaimnent  of  the  amount  which  DelUcker  should 
refund.  This  Court  did  not  intend  either  to  fix  the  sum  of 
money  which  he  should  pay,  or  to  rect^ize  as  correct,  the 
amount  which  the  court  below  had,  by  its  decree,  ascertained 
to  be  the  amounts.  The  opinion  did  not  decide  that  Dellicker 
should  bo  twice  charged,  or  twice  credited,  with  the  same  item. 
Tt  ifl  true,  the  Court  says,  "said  decree  against  Diellicker  should 
be  increased  by  the  sum  of  three  hundred  and  five  dollars  and 
fifty-six  cents  taxes  paid  on  the  Ohio  land"  etc.  What  "decree" 
did  the  court  here  refer  to?  Certainly  not  the  decree  which 
bad  been  appealed  fromi,  because  that  was  reversed,  so  far  as  it 
concerned  I>ellicker,  and  was  no  longer  a  decree;  it  stood  for 
naught.  The  Court  could  only  have  meant  that  this  item  of 
taxes  and  the  other  item  of  commiseions  for  selling  the  Ohio 
land  vere  proper  charges  against  the  gross  proceeds  of  the  land, 
and  that,  in  as  much  as  Dellickcr  had  received  the  gross  pro- 
ceeds, he  should  refund  the  amount  of  these  items  which  were 
proper  chai^^  against  such  proceeds.  The  Court  did  not  mean 
to  charge  them,  or  either  of  them,  against  him  a  second  time. 
The  decree  of  the  lower  court  had  charged  the  taxes  but  had 
failed  te  make  the  commissions  a  charge  against  this  fund.  If 
this  Court  had  intended  that  simply  the  amount  of  money  found 
against  Dellicker  by  the  decree  which  was  reversed,  was  to  b« 
corrected  by  adding  to  it  the  teiea  and  commissions  and  by  de- 
ducting from  this  sum  the  net  proceeds  of  the  Ohio  personal 
property,  that  correction  could  have  as  easily  been  made  by  this 
Court  as  by  the  lower  court,  because  this  Court  had  all  the  data 
before  it;  it  was  only  necessary  lo  make  the  addition  and  sub- 
traction to  ascertain  the  amount,  and  as  thus  corrected  the 
decree  could  have  been  affirmed.  But  that  part  of  the  Court's 
opinion  above  quoted,  taken  in  connection  with  the  other  parts, 
se  w,  va. 


460  Beeches  v.   Fostbs.  [Dec.  l!)Oi>. 

clearly  showE  th&t  this  Conrt  only  iatoided  to  decide  the  prin- 
ciples vliich  the  lower  court  should  apply  in  ascertaining  the 
amounts;  and  it  remanded  the  cause  to  the  circuit  court  to 
ascertain  these  amounts  by  a  restatement  of  the  accounts,  ac- 
cording  to  the  principles  set  out  in  the  opinion. 

The  only  other  assignment  of  error  relates  to  the  overruling 
of  the  demurrer  to  the  amended  cross-bill  filed  by  Hall,  sur- 
viving partner  of  Kail  &  Beiler  and  by  the  administrator  of 
W.  S.  Mackey,  deceased,  after  the  cause  was  remanded  by  this 
Court.  It  is  a  general  demurrer,  assigning  no  ground.  But 
it  is  argued  in  brief  that  the  croea-bill  does  not  set  out  the 
names  in  full  of  the  parties  defendant.  There  are  a  number 
of  defendants  named  in  the  cross-bill,  some  of  whom  are  non- 
residents, and  are  described  as  follows:     "William  Curran  and 

,  partners  as  William  Curran  &.  Company, 

McLaughlin  and McLaughlin,  partners  trading  as  Mc- 
laughlin Brothera,  and Clark  and Drake,  part- 
ners as  Clark  &  Drake."  The  demurrer  raises  a  purely  techni- 
cal objection.  We  fail  to  see  how  appellant  could  in  any  way 
be  prejudiced  by  the  omisaion  to  set  out  in  the  croes-lnll  the 
names  in  full  of  some  of  the  defendants,  even  if  it  were  error 
not  to  do  so,  which  point  we  do  not  decide.  The  commission- 
er's report  made  after  the  filing  of  the  amended  eroas-bill  shows 
that  debts  were  allowed  by  the  commissioner  in  favor  of  the 
above  named  defendants.  There  was  no  exception  to  the  re- 
port for  the  allowance  of  their  debts,  and  the  decree  of  the 
court,  based  on  the  commissioner's  report,  gives  these  creditors 
a  recovery  for  their  respective  debts.  The  appellant  is  not  ag- 
grieved by  this  alleged  error,  and  has  no  right  to  complain  of 
it.  "No  one  can  correct,  either  by  bill  of  review  or  an  appeal 
or  vmt  of  error,  an  error  not  aggrieving  him."  Ihum's  Ex'r 
v.  Benick,  40  W.  Va.  349;  Eighiand  v.  Highland,  5  W.  Ta. 
66. 

We  find  no  error  in  the  decree  of  the  circuit  court  of  Ritchie 
county  reudered  in  this  cause  on  the  2(Hh  of  October,  1906,  and 
it  will  be  affirmed. 

A^med. 
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CHARLESTON. 

Union  Stofper  Co.  v.  Wood, 

Submitted  January  15, 1909.    Decided  December  14,  1909. 

1.     Pludinc — DemvTTer   to   Declaration— ^Qroiindi — BvrpUuaoe. 

A  count  In  aiaumptU,  upon  a  special  contract,  wlilCh  con- 
tains averments  of  all  matters  tbat  are  essential  to  fix  upmi 
defendant  the  real  Itnbllltr  arlBfng  from  his  breach  thereof 
is  sufficient  upon  demurrer,  notwithstanding  the  count  contains 
matters  baaed  upon  an  erroneous  interpretation  of  defendant's 
Uablllty  under  the  contract  which  must  be  excluded  as  Im- 
material to  a  true  stating  of  the  case  and  as  mere  surplua- 
age.     (p.  461). 

Error  to  Circuit  Court,  Monongalia  County. 
Action  by  the  Union  Stopper  Company  against  Joseph  M. 
Wood.    Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed,  Demurrer  Overruled  and  Remanded. 

Ckarlet  E.  Hogg,  James  C.  Fraser,  and  Lazzelle  &  Stewart, 
for  plaintiff  in  error. 

Louis  D.  Beall,  for  defendant  in  error. 

Robinson,  Jcraz: 

This  case  arises  upon  t)ie  same  eubscriptioo  contract  that  is 
involved  in  Union  Stopper  Co.  v.  McGara,  decided  at  this  term. 
The  defendant,  Wood,  signed  that  writing  and  it  is  alleged 
he  has  not  kept  his  contract  thereby  made,  notwithstanding  the 
fnl!  performance  on  the  part  of  the  other  parties  The  questions 
here  are  the  same  as  were  raised  and  disposed  of  in  that  case. 
The  original  and  amended  declarations  in  the  two  cases  are 
virtually  the  same,  except  as  to  the  name  of  the  defendant.  In 
this  case  there  is  an  additional  special  count,  but  its  substance 
and  effect  are  not  different  from  the  others.  And  here  the 
action  of  the  court  below  that  is  complained  of  is  the  same — 
the  original  and  amended  special  counts  in  assumpsit  were  dis- 
missed upon  demurrers.  The  plaintiff  dismissed  its  case  as  to 
the  common  connta  and  declined  further  to  amend  as  to  the 
special  ones. 
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All  that  we  said  in  the  opinion  in  the  McGara  Case  equally 
applies  in  the  present  one.  The  gist  of  it  all  is  that  the  special 
counts  are  good  and  sufQcient  for  the  TecoTery  of  damages  for  a 
failure  to  convey  tiie  real  estate  undertaken  and  agreed  to  be 
conveyed  by  the  contract  of  subscription.  The  surplusage  most 
be  excluded  from  consideration.  N'otwithstanding  immaterial 
matters  set  fori;h,  each  of  the  special  counts  makes  a  case  for 
damages  for  breach  of  the  defendant's  undertaking.  That  under- 
taking vas  to  convey  real  estate  of  tite  valoe  of  five  hundred 
dollars.  It  was  none  other.  The  undertaking  of  the  defend- 
ant to  convey,  the  performance  of  the  plaintiff  whereby  that 
undertaking  by  defendant  became  binding  on  him,  the  foilure 
of  defendant  to  perform  on  bis  part,  and  the  injury  to  plaintiff 
therefrom  are  sufiBciently  averred. 

In  this  ease  and  its  companion,  the  McGara  Case,  the  plain- 
tiff has  directed  its  whole  argument  in  support  of  an  ernmeous 
proposition  that  it  may  recover  as  for  an  indebtedness.  It 
nndertakea  to  support  the  declarations  only  upon  this  view. 
A  specific  part  of  each  count  does  declare  upon  this  idea.  We 
say  that  is  Burplusage.  But  we  take  it  that  the  same  line  of 
argument  was  as  persistently  made  in  the  court  below  as  it  has 
been  made  on  writ  of  error,  and  that  the  attention  of  that 
learned  court  was  therefore  only  directed  to  these  declarations 
as  averring  in  indehitatui  assumptit.  They  are  clearly  not 
maintainable  upon  that  view.  No  doubt  the  circuit  court  dis- 
missed them  with  only  that  view  brou^t  to  its  attention. 

The  judgment  sustaining  the  demurrers  to  the  original  and 
amended  special  counts  will  be  reversed,  the  demurrers  over- 
ruled, and  the  case  remanded  for  further  proceedings. 

Reversed,  Demurrer  Overrvied,  and  Remanded. 


CHARLESTON. 

Brallkt,  Adm'b,  v.  Noepolk  &  Wbstkbn  Ry.  Co. 

Submitted  March  11,  1909.     Decided  December  14,  1909. 

1.     NMLiGKscB—iPIcadinff— Declaration, 

Id  actions  for  negltsence,  a  declantloa,  ctaarging  the  defend.- 
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ant  with  a  specific  act,  Injurloua  to  the  plalntlD,  and  averrlnx 
generally  negligence  In  the  performance  of  the  act,  la  sofflclent. 
It  need  not  set  out  In  detail  all  the  apeclflc  acts,  constltutlns  the 
negligence  complained  of.       (p.  4C4). 
8.     pLEAorao — Conclusiont  of  Law — Negligence. 

In  such  connection,  the  general  averment  of  nc^lgence  Is 
on«  of  fact,  and  not  a  conclusion  of  law.    (p.  4M). 

3,  RAILIIOAD6 — Iniiiries   to  Licensee — Dutv  of  BaUroads. 

A  mere  licensee  of  a  railway  company,  not  In  its  employ,  using 
the  traclc  for  his  own  purposes,  as  for  a  toot  or  walk  way, 
assumes  In  the  exercise  of  his  privilege,  all  the  risks  Incident 
to  such  use  of  the  track,  and  the  railway  company  owes  him  no 
greater  duty  of  protection  than  If  he  were  a  trespasser,  (p^ 
467). 

4.  Same — Injury  to  DroTiJcen  Trespagter — Inatnctiom. 

In  the  trial  of  an  action  against  a  railway  company  for  the 
negligent  kllliug  of  an  intoxicated  person  on  its  track,  it  Is 
error  to  Instruct  the  Jury  that  the  company  Is  liable  for  In- 
juries to  such  person  "when,  after  the  negligence  In  going  upon 
the  track,  the  engineer  of  the  train,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  Injuries  to  him,"  In  this,  that  It 
Ignores  the  Important  element  of  knowledge,  on  the  part  of  the 
engineer  or  any  servant  of  the  company  In  charge  of  the  train, 
of  tbe  drunkenness  of  the  trespasser,     (p.  4GS). 

Error  to  Circuit  Courtj  Mcltowell  County. 

Action  Yty  E.  C.  Bralley,  administrator,  against  the  Norfolk 
&  Western  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Reversed  and  Remanded. 

Wyndkam  Stokes  and  Ordham  Sale,  for  plaintiff  in  error. 

Cook  &  Howard,  for  defendant  in  error. 

FOFFEMSABOER,  JUDOE: 

On  ita  writ  of  error  to  a  judgment  of  the  circuit  court  of 
McDowell  county  for  $1,500.00,  in  an  action  of  trespass  on  the 
case  by  E.  C  Bralley,  administrator  of  the  estate  of  Charles 
Snodgrass,  the  Norfolk  &  Western  Bailway  Company  assigns 
a  number  of  errors,  the  first  of  which  is  predicated  on  the  over- 
ruling of  its  demurrer  to  the  declaration. 

There  are  two  counts  in  the  declaration,  each  of  which  charges 
that  the  defendant,  by  and  through  i\»  servants  and  employes, 
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negligently  and  carelessly  drove  and  ran  ita  locomotives,  engines, 
tenders,  railroad  cars  and  carriers  against,  upon  and  over  the 
decedent,  whereby  said  decedent  then  and  there  received  severe 
and  fatal  wounds  and  injuries,  by  reason  of  which  he  died.  The 
first  count  fails  to  say  the  deceased  was  on  the  track  of  the  de- 
fendant at  the  time  of  his  injury,  hut  the  second  count  states 
this  fact.  The  latter  differs  from  the  former  in  another  par- 
ticular. It  charges  a  license  or  permission  to  the  general  public, 
by  the  defendant,  to  use  ita  tracks,  at  the  place  at  which  the 
injury  occurred,  as  a  foot  or  walk-way,  and  consequent  duty  to 
give  warning  of  the  approach  of  its  trains  at  that  place  and 
keep  a  lookout  for  the  presence  of  licensees  on  the  track.  The 
first  count  is  said  to  be  defective  because  of  its  failure  to  show  . 
that  the  deceased  was  on  the  track  and  its  alleged  failure  suf- 
ficiently to  specify  acts  of  negligence  on  the  part  of  the  de- 
fendant. It  does  show  the  means  by  which,  or  the  manner  in 
which,  the  injury  was  inflicted,  namely,  by  negligently  driving 
engines  and  trains  against,  over  and  upon  the  deceased.  Further 
specification  was  possible,  of  course.  It  might  have  been  charged 
that  the  servants  of  the  company,  seeing  the  man  upon  the 
track  in  ample  time  to  have  given  him  warning  of  the  approach 
of  the  train,  failed  to  do  so,  or,  having  given  the  warning  and 
seeing  him  in  an  apparently  helpless  or  oblivious  condition 
and  imresponsive  to  the  warning,  wilfully  ran  the  train  upon 
him,  and  the  necessity  of  such  further  specification  is  insisted 
upon.  Under  our  decisions,  and  according  to  the  great  weight 
of  authority  throughout  the  country,  this  is  not  demanded  by 
the  rules  of  pleading,  TlieBe  circumstances  arc  deemed  and 
held  to  be  mere  matters  of  evidence,  not  the  primary  or  main 
cause  of  injury.  It  suffices  to  show  by  what  instrumentality 
the  injury  was  inflicted  and  then  say  it  was  negligently  done. 
Both  of  these  counts  comply  with  ihifi  requirement.  So  used, 
the  word  "negligently"  signifies  fact,  not  law,  though  it  is  sus- 
ceptible of  legal  signification.  Neither  the  running  of  an  engine 
nor  the  killing  of  a  person  in  so  doing  is  necessarily  negligence, 
hut,  if  it  be  alleged  that  the  injury  was  done  by  the  negligent  run- 
ning of  a  train  over  or  against  a  person,  the  allegati<»i  is  one  of 
fact,  respecting  the  manner  of  running  the  train.  They  say 
tiie  company,  by  and  through  its  servants,  n^ligently  and  ctre- 
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lessly  killed  the  deceased  by  nmning  its  train  over  him.  It 
would  not  do  to  say  merely  that  it  negligently  killed  him  with- 
out indicating  in  what  manner.  A  declaration,  giving  no  intima- 
tion ae  to  how  the  injnry  was  done,  would  put  the  defendant 
at  a  great  disadvantage.  It  could  not  know  whether  the  object 
of  the  action  is  damages  for  wrongful  death  by  running  a  train 
over  the  person  killed  or  by  means  of  a  spring  gun  or  pitfall, 
dangerous  to  licensees,  and  wrongfully  maintained  on  tlie  prem- 
ises, or  other  cause  wholly  foreign  to  the  operation  of  its  trains. 
The  declaration  must  give  notice  of  the  nature  of  the  cause 
of  action,  specifying  in  general  terms  the  means  or  instru- 
mentality of  the  injury,  but  it  need  not  go  beyond  this  and  in- 
dicate what  evidence  is  to  be  introduced  or  relied  upon  as  to 
matters  of  detail.  Such  a  requirement  in  the  rules  of  pleading 
would  place  undue  restrictions  upon  the  plaintiff  and  hamper 
htm  in  the  presentation  and  trial  of  his  case,  and  this,  without 
any  corresponding  advantage  to  the  defendant,  other  than  the 
disadvantage  thrown  in  the  way  of  the  plaintiff.  If  tlie  plain- 
tiff were  bound  to  indicate,  in  some  count  in  the  declaration, 
the  particular  ground  of  negligence,  or  point  out  the  nature 
and  character  of  the  evidence  to  be  introduced,  he  would  be 
precluded  from  recovery  in  many  instances,  by  a  slight  variance 
of  the  proof  from  the  declaration,  in  cases,  so  plain  upon  the 
evidence,  and  eo  clearly  within  the  general  scope  of  the  declara- 
tion, as  to  make  it  perfectly  obvious  that  the  defendant  was  not 
in  the  least  emharrasaed  or  injued  by  thg  generality  of  the 
charge,  and  that  tie  plaintiff  had  an  undoubted  right  to  a  ver- 
dict. This  would  be  needlessly  sacrificing  substantial  right  to 
mere  technicality  and  form.  Some  of  the  decisions  cited  in  the 
brief  go  to  this  extent,  but  they  are,  in  our  opinion,  contrary 
to  the  great  weight  of  authority  and  wholly  at  variance  with 
the  rules  adhered  to  by  this  Court.  Teith  v,  SaU  Co.,  51  W.  Ta. 
96;  Bias  v.  Railroad  Co.,  46  W.  Va.  349;  Sntjder  v.  }YheeUng 
&c.  Co.,  43  W.  Va.  663;  Davidson  v.  Railroad  Co.,  41  W.  Va. 
407 ;  Poling  v.  Railroad  Co.,  38  W.  Va.  645.  "The  rule  is  well- 
nigh  universal  that,  in  an  action  for  negligence,  the  plaintiff 
need  not  set  out  in  detail  the  specific  acts  constituting  the 
n^ligence  complained  of,  as  this  would  be  pleading  the  evi- 
dence.   A  general  averment  of  negligence  in  the  particular  act 
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complained  of,  resulting  in  damages,  is  good,  at  least  as  agaiiut 
a  general  demurrer.  Accordingly,  a  declaration  specifying  the 
act,  the  commisaion  or  omissioa  of  which  caused  the  injoiy, 
and  averring  generally  that  it  waa  negligently  and  carelessly 
done  or  omitted,  will  suffice."  14  Enc.  PI.  &  Pr.  333-4,  "While 
there  ia  not  entire  harmony  in  the  adjudicated  caaes  as  to  the 
proper  method  of  pleading  negligence,  the  rule  sustained  by 
the  weight  of  authority  is  that,  negligence  being  the  ultimate 
fact  to  be  pleaded  and  not  a  mere  conclusion  of  law,  a  declara- 
tion or  complaint  charging  defendant  with  an  act  injurions  to 
plaintiff,  with  a  general  allegation  of  n^Iigence  in  the  per- 
formance of  the  act,  is  sufficient,  at  least  as  against  a  general 
demurrer  for  want  of  sufficient  facta,  without  stating  the  details 
or  particulars  of  the  act  causing  the  injury,  unless  the  particular 
acts  alleged  are  such  that  they  could  not  be  negligent  under 
any  poasible  state  of  facta  or  circumstances  provable  under  the 
allegations  of  the  complaint,  or  the  contrary  appears  from  Qk 
facts  pleaded;  and  that,  under  such  allegation,  any  evidence 
tending  to  show  that  the  act  was  negligently  done  may  be  ad- 
mitted." 29  Cyc.  570-71.  The  text  quoted  from  both  of  these 
works  is  fully  sustained  by  a  long  list  of  decisions  cited.  See 
also  King  v.  Railroad  Co.,  59  L.  R.  A.  209,  mon.  note,  p.  825. 
The  lack  of  an  averment  in  the  first  count  of  the  occupancy  of 
the  track  by  plaintiffs  decedent  is,  in  our  opinion,  immaterial, 
although  it  has  been  otherwise  decided  by  a  reputable  court 
His  presence  on  the,track  as  a  trespasser  would  impose  no  special 
duty  upon  the  defendant.  It  would  establish  no  particnlar 
relation  between  them,  material  upon  the  issue  of  negligence. 
It  would  be  the  duty  of  the  railroad  company  to  abstain  from 
wilful  injury  to  him,  and,  under  some  circumstances,  to  take 
precautions  for  his  safety,  whether  on  the  track  or  standing 
by  the  aide  of  it.  The  averment  is  that  the  defendant  n^li- 
gently  ran  its  train  over  and  upon  him.  Under  any  conceivable 
state  of  circumstances,  this  would  be  a  wrong,  if  it  happened. 
The  averment  of  a  license  and  consequent  duty,  found  in  the 
second  count  of  the  declaration,  may  be  regarded,  upon  the 
inquiry  aa  to  its  sufficiency^  as  mere  surplusage,  not  Titiating  it. 
In  the  trial  of  the  case  no  effort  aeems  to  have  been  made  to 
irapoae  a  special  duty  upon  the  defendant  by  reason  of  the  al- 
««  w.  v«. 
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leged  license,  but,  as  the  case  must  be  remanded  for  a  new  trial, 
becanse  of  an  error  hereinafter  to  be  noted,  we  deem  it  ex- 
pedient to  Bay  nothing  of  the  Idnd  can  be  predicated  upon  it. 
That  question  was  settled  in  this  Conrt  a  long  tini«  ago.  Sjncer 
T.  Railway  Co..  34  W.  Va.  514;  Huff  v.  BaUway  Co.,  48  W.  Va. 
45. 

The  other  rulinge  complained  of  pertain  to  the  evidence  and 
instructions.  When  struck  by  the  engine,  the  plaintiff  was  on 
the  track  and  drunk.  There  is  testimony  tending  to  prove  that 
he  came  on  the  track  and  was  seen,  by  the  fireman,  in  ample 
time  to  have  given  him  warning  of  the  danger.  The  fireman 
says  he  saw  him  walking  between  the  tracks  about  twenty  car 
lengths  ahead  of  the  engine,  and  that  he  suddenly  staggered  on 
to  the  track  four  or  five  car  lengths,  200  or"250  feet  or  leas, 
according  to  his  testimony,  ahead  of  the  engine.  The  engineer 
says  the  speed  of  the  train,  consisting  of  two  engines  and  a  cab, 
was  twelve  or  fifteen  miles  an  hour,  and  it  could  have  been  stop- 
ped within  200  feet.  The  fireman  is  corroborated,  to  some  extent, 
by  other  witnesses  who  say,  respectively,  Snodgrass  was  walking 
between  the  tracks,  or  on  the  east  bound  track,  until  shortly 
before  he  was  killed.  Still  others  say  he  was  walking  on  the 
west  bound  track  in  front  of  the  engine  from  the  time  it  came 
in  sight.  One  or  two  of  them  say  the  whistle  was  sounded  in 
ample  time  for  him  to  have  gotten  off  the  track  and  that, 
noticing  the  alarm,  he  looked  back  over  hie  shoulder  at  the  train, 
but  made  no  effort  to  get  off.  Others  say  the  alarm  was  given 
only  when  the  train  was  almost  apon  the  man.  The  trainmen 
do  not  testify  to  the  giving  of  any  alarm  by  the  whistle  or  the 
bell.  According  to  the  testimony  of  the  fireman,  there  was  no 
time  for  the  engineer  to  do  anything  more  than  apply  the 
brakes,  after  he  notified  him  of  the  emergency.  The  engineer 
says  he  applied  the  brakes  and  did  all  in  his  power  to  stop  the 
train  after  seeing  the  man.  Whether  Snodgrass  was  on  the 
track  or  between  the  tracks,  there  is  much  testimony  to  the  effect 
that  he  wae  staggering  from  side  to  side,  a  fact  which,  being 
observed  by  the  trainmen,  may  have  been  sufficient  to  have  im- 
posed upon  them  a  special  duty  under  the  circumatancea,  in 
respect  to  the  giving  an  alarm,  and  thereafter  observing  the 
se  w.  Ta. 
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conduct  of  the  man,  to  determine  whether  he  heard  it  or  ap- 
preciated its  significance. 

A  motion  to  exclude  the  plaintiff's  evidence  was  overruled  and 
an  instruction  to  find  for  the  defendant  was  refused.  In  view 
of  the  character  of  the  evidence,  we  are  of  the  opinion  that  (he 
court  did  not  err  in  either  of  these  rulings.  The  fireman,  al- 
though protesting  that  the  man  was  between  the  b^eks  and 
suddenly  staggered  upon  the  one  upon  which  the  train  was 
running,  is  silent  as  to  anything  he  may  have  observed  in  his 
conduct,  while  other  witnesees  say  he  was  drunk  and  staggering, 
and,  therefore,  in  a  dangerous  situation,  although  not  actually 
upon  the  track.  If  the  testimony  of  the  witnesses  who  saw  this 
is  true,  and  the  jury  may  have  believed  it,  likely  the  fireman  also 
saw  it  and  became  in  duty  bound,  as  a  representative  of  the  com- 
pany, to  communicate  it  to  the  engineer,  who  says  he  did  not 
see  the  man  in  time  to  save  him,  whereupon  it  would  have  been 
the  duty  of  bolh,  not  only  to  give  warning,  but  also  to  bring 
the  train  under  sufficient  control  to  enable  them,  on  seeing  his 
oblivious  or  helpless  condition,  to  prevent  the  injury  to  him. 
Although  it  is  well  settled  that,  ordinarily,  trainmen,  observing 
an  adult  on  the  track,  may.  presuming  him  to  be  in  the  pos- 
session of  his  faculties  and  of  sufficient  prudence  to  suggest 
means  of  his  own  safety,  give  warning  signals  and  proceed  with- 
out reduction  of  speed,  on  the  assumption  that  he  will  make  use 
of  his  faculties  and  prudence  and  leave  the  track  in  time  to 
avoid  injury,  they  cannot  do  this,  if  there  is  anything  in  the 
situation  or  circumsfances,  reasonably  suggesting  the  contrary 
of  the  usual  presumption.  If  the  trespasser's  mind  is  apparently 
absorbed  in  thought  or  study,  or  he  is  seen  to  be  engaged  in 
conversation,  or  seems  to  be  asleep,  or  fails  to  respond  in  any 
way  to  the  signal,  additional  measures  of  precaution  must  be 
adopted,  such  as  repetition  of  the  signal,  and,  if  necessary,  the 
checking  of  the  speed  of  the  train.  KeJley  v.  Sadrtxid  Co.,  59 
W.  \a.  22.'5;  Teel  v.  Railroad  Co.,  40  W.  Va.  85;  Raines  v.  Rail- 
road Co.,  39  W.  Ta.  50. 

Plaintiff's  instnictions  Xok.   1,  2  and  3  were   objected   ta 

We  observe  no  defect  in  the  first  and  last  of  these,  but,  in  our 

opinion,  the  second  is  wrong.    It  reads  as  follows:    "The  Court 

instructs  the  jury  that  a  railway  company  is  liable  for  injaries 

66  w.  v«. 


Dec.  1909.]  Brallet  v.  Railway  Co.  469 

to  an  intoxicated  person  upon  its  track  when,  after  the  negli- 
gence of  such  person  in  going  upon  the  track,  the  engineer  of 
the  train,  by  the  exercise  of  ordinary  care,  could  have  avoided 
injturies  to  him."  Attempting  to  state  the  special  duty  of  a  rail- 
way company,  arising  from  the  presence  of  an  intoxicated  person 
on  its  track,  it  leaves  out  the  important  element  of  knowledge, 
On  the  part  of  the  servants  of  the  fact«of  intoxication.  There 
are  many  degrees  of  intoxication.  It  may  not  be  apparent  to  a 
man,  looking  at  the  inebriate  from  a  distance.  He  may  be  in- 
toxicated and  yet  the  outward  manifestation  of  this  may  be 
in  his  conversation  only,  and  not  in  his  manner  of  walking  or 
other  conduct.  This  instniction  would  impose  a  duty  upon  the 
railway  company,  whether  the  intoxication  was  manifest  to  the 
trainmen  several  hxmdred  feet  away  or  not.  It  imposes  upon 
the  engineer  of  the  train  the  exercise  of  ordinary  care,  when  an 
intoxicated  person  is  upon  the  track,  whether  he  knew,  or  had 
resBon  to  believe,  him  to  be  intoxicated  or  not.  Having  examined 
all  the  other  instructions  given  and  seeing  nothing  id  any  of 
these  to  supply  this  omission,  we  are  of  the  opinion  that  the 
court  plainly  erred  in  giving  this  one.  • 

Insistence  upon  error  in  the  giving  of  plaintiff's  instruction 
No.  3  calls  for  comment  upon  it.  By  it  the  jury  were  told  they 
should  assess  such  damages  as  they  should  deem  proper  under 
the  circumstances  of  the  case,  not  in  excess  of  81,900.00,  the 
amount  laid  in  the  declaration,  in  case  they  should  find  for  the 
plaintiff.  The  argument  against  it  is  that  it  suggests  power  in 
the  jury  rightly  to  assess  the  amount  specifically  named.  In 
that  view  we  do  not  concur.  It  authorizes  such  assessment  only 
in  case  the  jury  deem  it  proper  under  the  circumstances,  and 
tells  them  they  may  render  their  verdict  for  any  other  sum, 
leas  than  that,  if  they  deem  it  proper.  The  meaning  of  the 
instruction  is  plain  and  we  are  not  to  presume  an  intelligent 
jury  could  not  understand  it  or  would  give  it  an  absurd  interpre- 
tation. It  differs  materially  from  the  instruction  disapproved 
in  Gilbertson  v.  Street  By.,  14  App.  Div.  (N.  Y.)  294,  and, 
besides,  the  injuries  are  different,  this  being  death,  and  the  other 
injury  to  a  living  person. 

It  is  said  the  court  erred  in  refusing  defendant's  instruction 
No.  6,  which  attempts  to  set  out  the  presumption,  arising  on 
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the  discovery  of  a  person  on  a  railroad  track,  apparently  in  the 
poBaesBion  of  his  faculties.  This  law  would  be  applicable,  if 
properly  Elated,  but  the  instmction  improperly  assumes  as  true 
a  controverted  fact.  It  contains  this  recital:  "having  given 
Bign&ls  as  required."  This  is  not  hypothetically  stated  and,  as 
to  whether  signals  were  ^ven,  there  was  controversy  and  conflict 
in  the  evidence.  We  tlynk,  therefore,  the  instruction  waa  prop- 
erly refused.  Instruction  No.  7  contains  this  clauEe:  "1{  an 
adnlt  person  is  killed  on  the  right  of  way  by  a  railroad  train, 
the  company  cannot  be  held  liable,  until  it  be  shown  that  snch 
person  was  in  a  helpless  condition,  and  that  the  engineer  had 
kowledge  of  such  helplessness  in  time  to  have  stopped  his  train 
to  have  prevented  such  killing."  The  defects  in  this  are  obvious. 
It  would  absolve  the  railway  company  from  duty  to  give  warn- 
ing after  having  seen  a  trespasser  on  the  track  and  in  danger. 
There  are  many  instances  in  which  the  killing  of  an  adult 
person,  not  in  a  helpless  condition,  by  a  railway  train,  on  its 
right  of  way,  is  negligent  and  actionable.  It  is  not  necessary 
to  specify  these  instances,  since  they  are  apparent  to  any  thought- 
ful mind.  This  instruction  is  binding,  saying  the  company 
cannot  be  held  liable  until  it  be  shown  that  the  person  killed 
was  in  a  helpless  condition  and  the  engineer  had  knowledge  of 
the  fact. 

For  the  error  aforesaid,  the  judgment  will  be  reversed,  the 
verdict  set  aside  and  the  case  remanded  for  a  new  trial. 

Reversed  and  Remanded. 


CHARLESTON. 

The  Citizens  Bank  of  Weston  et  aia.  v,  Wilfonq  el  ais. 
;  Submitted  February  23, 1909.    Decided  December  14, 1909. 

Fravovleut  Cokveyakces — Trmufer  to  Tolutiteer—RiohU. 

A  volnnteer,  claiming  under  a  party  to  an  actuallr  fimad- 
ulent  conveyance.  Is  not  protected,     (p.  473). 
Same— PurcftMC  bv  HtubanA — Convevance  to  Wife. 

If  a  huBliand  purchase  land,  wltb  intent  to  defmud  creditors 
of  the  vendor,  and  cause  it  to  be  conveyed  to  his  wife,  she  pay- 
ee W.  V«. 
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Ing  nothing  for  It,  the  creditors  of  the  gruitor  may  Bet  afdde 
the  deed  and  cbarge  the  land  to  the  extent  of  tbeir  debts,  (ih 
«3). 

3.  S*siB— Pwrc/uwe  &y  Biuband — Conveyance  to  Wife — Hiubanda 

Creditors. 

In  such  case,  the  conveyance  could  be  euccenfully  assailed, 
KB  being  conclueively  fraudulent,  by  the  creditors  of  the  hus- 
baod,  existing  at  the  time  of  the  purchase,     (p.  473). 

4.  Same — Badges  of  Fraud — Evidence — We^ht. 

In  the  law  of  fraudulent  conTeyancae,  mere  badgeH  of  fraud, 
such  as  fraudulent  acts  In  respect  to  property  other  than  that 
Involved  In  the  suit  and  subsequent  in  time  to  the  conveyance, 
assailed,  relationship  of  the  parties,  their  prior  and  subsequent 
association  in  business,  incurrence  of  large  subsequent  indebted- 
ness, are,  In  themselves,  only  circnmstances,  raising  slight  In- 
inferences  of  actual  fraud,  and  InsuIBcient  to  overthrow  a  deed 
when  negatived  by  well  established  facts  and  circumstances 
clearly  Inconsistent  therewith,     (pp.  474-479). 

Appeal  from  Circuit  Court,  Braxton  County. 

Suite  by  Hyer  &  Hyer,  by  the  Citizens'  Bank  of  Weston,  and 
by  Mary  E.  Wilson,  against  S.  L.  Wilfong  and  others.  From 
decrees  in  favor  of  complainants,  defendants  S.  L.  Wilfong, 
Daniel  Wilfong,  and  Yii^nia  Belle  Wilfong  appeal. 

Reversed.    Dismissed  in  part.    Remanded. 

Hall  Bros.,  for  appellants. 

Alex  Dvlin,  W.  W.  Brannon,  and  Morrison  <£■  Rider,  for  ap- 
pellee, Citizens'  Bank  of  Weston. 

POFFENBABGER,  JdDGB  : 

Assigning  twenty  errors  in  decrees,  made  and  entered  in  three 
consolidated  chancery  causes,  S.  Ii.  Wilfong,  Daniel  Wilfong 
and  Virginia  Belle  Wilfong  have  appealed  therefrom.  The  suits 
were  brought  in  Braxton  county,  one  bj  the  firm  of  Hyer  and 
Hyer,  assignees,  in  June,  1904,  to  enforce  a  vendor's  lien,  re- 
served in  a  deed  from  Miles  Simmons  to  S.  L.  Wilfong,  con- 
veying to  the  latter  a  tract  of  land,  containing  457,25  acres; 
another  by  the  Citizms  Bank  of  Weston,  in  February,  1905,  to 
set  aside,  as  voltintary  and  fraudulent,  a  deed  from  S.  L.  Wil- 
fong, conveying  said  tract  of  land  to  Virginia  Belle  Wilfong, 
the  wife  of  Daniel  Wilfong;  and  the  third  by  Mary  E.  Wili^on, 
66  w.  Va. 
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to  enforce  a  judgment  lien  on  land  and  other  property.  In  said 
second  Buit,  after  the  entry  of  a  decree,  Betting  aside  the  deed, 
A.  J.  Wilfong  and  others,  as  creditors,  filed  a  petition,  npon 
which  they  were  made  parties,  attacking  the  conveyance  as 
fraudulent.  The  liens  in  favor  of  Hyer  and  Hyer  and  Mary 
E.  Wilson  are  undisputed,  but  there  ia  controversy  as  to  whether 
Daniel  Wilfong  is  liable  for  the  debt,  due  the  Citizens  Bank  of 
Wesfon,  the  note,  held  by  it  at  the  date  of  the  institution  of  the 
suit,  having  been  executed  by  S.  L.  Wilfong  as  principal  and 
Chaa.  B.  Goodwin,  D.  L.  Smith  and  A.  G.  Gould  as  sureties. 
By  an  amended  bill,  however,  it  ia  alleged  to  have  been  executed 
for  a  balance  due  on  a  debt  of  S.  L.  Wilfong  and  Daniel  Wilfong 
and  not  to  have  been  accepted  as  payment  of  the  same.  To  this 
the  defendants  reply  that  Daniel  Wilfong  was  only  a  surety  or 
endorser  in  the  original  debt  and  was  released  by  an  extension 
of  time,  effected  by  the  taking  of  the  new  note  without  his 
consent.  This  alleged  release  ia  set  up  on  the  theory  of  a  pur- 
chase of  the  land,  in  good  faith,  for  an  adequate  consideration, 
from  S.  L.  Wilfong,  by  Daniel  Wilfong  for  Virginia  Belle  Wil- 
fong, wife  of  the  latter,  which  could  not  be  disturbed  by  any- 
body other  than  a  creditor  of  said  Daniel.  To  the  bill  and 
amended  bill  of  the  Citizens  Bank  and  petitions,  alleging  fraud 
in  the  conveyance,  S.  L.,  Daniel  and  Virginia  Belle  Wilfong 
made  full  defenses  by  demurrers  and  answers.  The  causes  were 
all  consolidated,  and,  on  consideration  of  a  great  volume  of 
depositions  and  documentary  evidence,  consisting,  in  part,  of 
tlie  records  of  another  suit  in  which  a  fraudulent  transfer  of 
personal  property  from  S.  L.  Wilfong  to  G.  B.  Talbott,  with 
which  Daniel  Wilfong  had  some  connection,  a  final  decree  was 
made  on  the  11th  day  of  December,  1906,  setting  aside  said 
deed  as  to  all  the  assailing  creditors,  fixing  the  amounts  and 
priorities  of  the  debts  as  liens  on  the  land,  and  ordering  the 
sale  of  all  the  lands  in  default  of  payment. 

If  the  conveyance  in  question  was  fraudulent  as  to  the  cred- 
itors of  S.  L.  Wilfong,  it  is  wholly  immaterial  whether  Daniel 
Wilfong  remained  bound  for  the  debt  of  the  Citizens  Bank. 
Even  though  he  paid  a  valuable  consideration  for  the  land  oon- 
veycd  to  his  wife  by  S,  L.  Wilfong,  that  fact  avails  him  nothing, 
if  he  did  it  in  fraud  of  the  rights  of  the  creditors  of  the 
66  w.  vl 
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latter.  Bank  v.  Prager,  50  W.  Va.  660;  Lewis  v.  Bragg,  47 
W.  Va.  707;  Bartlett  v.  Cleavenger,  35  W.  Va.  719;  Silverman 
T.  Greater,  27  W.  Va.  550 ;  Bow/er  y.  Martin,  Id.  448 ;  Livesafj 
V.  Beard,  22  W.  Va.  585 ;  Harden  v.  Wagner,  Id.  356 ;  Goshom 
Y.  Snodgrass,  17  W,  Va,  717.  Do  the  facta,  that  the  purchase 
money  was  paid  by  the  husband  and  the  conveyance  taken  in 
the  name  of  the  wife,  make  any  difference,  the  debt  Bued  on 
being  that  of  the  grantor?  We  think  not.  As  between  the 
wife  and  a  creditor  of  the  husband,  the  conveyance,  being  volun- 
tary, is  conclusively  fraudulent.  In  the  case  supposed,  there 
is  a  voidable  contract  between  the  vendor  and  purchaser,  the 
grantor  and  purcbaaer,  and,  because  of  tlieir  fraudulent  intent, 
the  creditor  of  the  former  may  impeach  it.  On  the  establish- 
ment of  the  fraud,  the  wife,  being  unable  to  establish  a  bona 
fide  purchase  for  value  by  her  without  notice,  since  she  is  a 
mere  volunteer,  paying  nothing,  can  not  hold  the  land.  Ap- 
plication of  this  general  principle  to  cases  of  this  class  will  be 
found  in  Root-Tea-Na-Herh  Co.  v.  Rightmire.  48  W.  Va.  232; 
Blacishire  v.  Petit,  35  W.  Va.  547,  and  Goskorn  v.  Snodgrass, 
17  W.  Va,  717.  Cases  directly  in  point  and  denying  claims  of 
mere  volunteers  are  Snoddy  v.  Haskins,  12  Grat.  363,  and 
Williamson's  Ex'r  v.  Ooodwyn,  9  Grat.  503. 

If,  however,  Daniel  Wilfong  is  liable  for  the  debt  due  the 
Citizens  Bank  of  Weston,  as  a  maker  of,  or  a  surety  in,  the 
note  originally  given  for  it,  according  to  the  theory  of  the 
amended  bill,  the  voluntary  conveyance  made  to  his  wife,  pur- 
suant to  his  alleged  purchase  of  the  land,  could  not  stand. 
The  bank  could  set  it  aside  as  being  conclusively  fraudulent 
as  to  it.  But  these  allegations  of  the  amended  bill  are  all 
squarely  and  flatly  denied  by  the  answers  of  the  defendants 
and  no  proof  to  sustain  them  has  been  pointed  out  in  the  brief 
or  found  by  us  in  our  examination  of  the  record.  It  is  morally 
certain,  from  admissions  in  the  bill,  that  no  credit  was  given 
to  Daniel  Wilfong  otherwise  than  as  endorser  of  the  note. 
It  is  admitted  that  S.  L.  Wilfong  was  the  maker,  and  Daniel 
the  endorser,  and  claimed  that  the  note  was  several  times  re- 
newed and  then  that  somebody  else  was  substituted  for  Daniel 
as  an  endorser.  There  is  no  evidence  at  all  of  protest  and  notice 
thereof,  or  waiver  of  protest.  It  is  then  alleged  that  plaintiff 
66  w.  Va. 
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is  iofonned  and  believes  that  Daniel  was  a  beneficiaiy  of  the 
loan  or  need  part  of  the  money.  All  of  thia  is  denied  and  there 
is  not  a  word  of  proof  to  auBtaiu  it.  No  vitnese  testifies  as 
to  the  exact  date  of  the  loan  or  a8  to  who  got  the  money  or  how 
it  was  expended. 

It  follows  that  the  great  inquiry  in  the  case  is,  whether  the 
object  and  purpose  of  this  conveyance  was  to  hinder,  delay  and 
defraud  the  creditors  of  S.  D.  Wilfong,  whether  he  had  saA 
fraudulent  intent  and  Daniel  Wilfong  had  knowledge  thereof 
and  participated  therein.  To  sustain  this  charge,  plaintiffs  rely 
mainly  upon  circumstances,  indicative  of  fraud,  sometimes  desig- 
nated in  the  law  books  as  badges  thereof.  Aa  summarized  in 
their  brief,  these  are  (1)  the  relationship  of  the  parties,  (3)  the 
grantor's  insolvency,  (3)  pursuit  of  him  by  his  creditors  at  the 
time,  (4)  an  alleged  fraudulent  conveyance  of  personal  property 
by  Samuel  Wilfong  to  Daniel,  somewhat  romote  in  time  from 
the  date  of  the  conveyance  to  Daniel's  wife,  (5)  alleged  want 
of  consideration,  (6)  retention  of  posBession  of  the  property 
by  the  grantor,  and  (7)  alleged  fraudulent  incurrence  of  indebt- 
edness after  the  conveyance.  The  history  and  situation  of  the 
parties  and  circumstances  involved  are  substantially  as  follows: 

Originally,  all  the  Wilfongs,  the  father  and  mother,  Jesse  and 
Martha,  the  defendants  S.  L.  and  Daniel,  and  their  brothers, 
A.  J.  and  A.  F.,  had  resided  in  Lewis  county.  The  father, 
apparently  a  man  of  some  substance,  had  divided  his  estate 
among  his  children,  conveying  to  them  certain  tracts  of  land 
and  retaining  a  lien  for  the  support  of  himself  and  his  wife. 
About  the  year  1900,  Samuel  sold  his  farm  in  Lewis  county  to 
H.  W.  Galford  for  $2,892.00,  receiving  $1,000.00  in  cash  and 
two  notes  for  $946.00  each,  due,  respectively,  in  about  one  and 
two  years  after  date.  One  of  these  notes  he  assigned  to  his 
father.  With  this  money  and  possibly  sometliiug  in  addition, 
he  went  to  Braxton  county  and  bought  the  tract  of  land  in 
controversy,  containing  457.25  acres,  from  Miles  Simmons,  agree- 
ing to  pay  him  $4,300.00  therefor  and  paying  $2,000.00  of  it 
in  cash  and  executing  hia  three  notes  for  the  residue,  two  for 
$1,000.00  each  and  one  for  $300.00,  which  were  secured  by  « 
vendor's  lien.  On  the  10th  day  of  January,  1903,  he  and  his 
wife  conveyed  this  land  to  Virginia  Belle  Wilfong,  the  wife  of 
aft  w.  va. 
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Daniel  Wilfong,  by  a  deed,  reciting  a  coneideration  of  $5,715,63 
and  acknowledging  the  receipt  of  $4,117.4:3  thereof,  and  a  note 
for  the  residue,  $1,598.30,  payable  in  ten  months,  and  executed 
by  Virginia  Belle  Wilfong  and  Daniel  Wilfong.  This  convey- 
ance was  made  in  pursuance  of  a  contract  of  sale,  dated  April 
27,  1902,  fixing  the  price  of  the  land  at  $15.00  per  acre  and 
specifying  November  1,  1902,  aa  the  date  on  which  the  con- 
veyance should  be  made.  On  the  back  of  this  contract,  there 
is  an  endorsement  of  the  receipt  of  $355.00  aB  part  payment, 
dated  May  26,  1902.  Within  a  very  short  time  thereafter,  S.  L. 
Wilfong  purchased,  at  a  judicial  sale,  certain  lands  known  as 
the  "Bollyson  Lands,"  for  which  he  obligated  himself  to  pay 
$4,774.00,  represented  by  three  notes  for  $1,691.33J  each,  due 
in  six,  eight  and  twelve  months,  respectively,  and  all  bearing 
date  on  the  first  day  of  May,  1902.  It  will  be  observed  that 
this  purchase  of  the  Itollyson  lands  was  almost  simultaneous 
with  the  contract  for  the  sale  of  the  Simmons  land,  afterwards 
carried  into  deed.  At  thia  time,  there  was  a  balance  of  purchase 
money  due  on  the  Simmons  land,  amounting  to  $3,300.00  and 
nothing  was  paid  on  the  Bollyson  lands.  The  contract  of  sale 
of  the  Simmons  land  was  by  the  acre,  and,  the  quantity  not 
being  known,  a  survey  was  neceBsary.  This  survey  seems  not  to 
have  been  made  until  a  short  time  before  the  execution  of  the 
deed,  not  in  time  to  enable  the  parties  to  execute  the  deed  on 
the  first  of  November,  1903,  the  date  for  the  conveyance,  speci- 
fied in  the  contract.  In  the  meantime,  it  became  necessary  to 
make  payment  of  some  of  the  purchase  money  of  the  Simmons 
land  and  also  of  the  EoUyaon  lands.  The  evidence  establishes, 
beyond  the  possibility  of  doubt,  that,  within  this  time,  or  shortly 
afterwards,  $3,000,00  was  paid  on  the  Simmons  land  and  over 
$3,000.00  on  the  Bollyson  lands.  One  of  the  purchase  money 
notes  for  the  Bollyson  lands,  $1,591.33^,  and  the  interest  thereon, 
was  paid  and  a  credit  of  $550.33  is  endorsed  on  the  second  note 
as  of  June  22,  1903.  One  of  the  Simmons  land  purchase  notes, 
$1,000.00  and  interest,  was  taken  up  with  money  obtained  from 
Qalford.  It  seems  that  when  the  first  Galford  note  was  due 
in  the  bands  of  Jesse  Wilfong,  by  assignment,  the  second  note 
was  substituted  for  it  and  the  money  paid  by  Galford  went  to 
S  li.  Wilfong,  by  whom  this  first  Miles  Simmons  note  was  paid. 
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There  ..s  no  niore  money  doe  from  Galford.    "  "  j  "Jj  ooo.OO. 

Inorder.oc.nTon..hi...^gem.nJ;^D«uelW^^g      _^  ^^ 

of  one  A.  A.  Hohrbongh  $3  000.00   whicn  brothers. 

of  t™,l  on  hi.  lands  in  U™  connly.    He  '^""^"^         j^,;^ 

he„in  n^ntioned,  «en.  to  h.«  been  eng.^  »  »««      J, 

„d  other  enterprise,  .nd,  in  -""''J^'  ^^  l^  l^  in 

in.ere.ted,  „d  part  of  the  »°°«y- 1"°^ '"i.^"   to" .  i.  ««i<l 

the  pnrch«e  b,  D»iel  WiUong  of  the   and  m  ,»«t,     . 

,0  hare  bee.  derived  f.»m  the  «>le  of  c""".  J'?  '       j^  ,„ 

product.     When  the  d«d  for  tbe  S.mmon^^^J,'^^  ^.ing 

hi.  wife,  a  memorandnn,  ..  Md  to  l"'™"'*"  f     ^  ent 

the  item,  that  went  into  what  '-».'•«"«*„  "*°  fortloOO.OO 

„  W,t.7.43.     That  incinde.  the  ^^•-^"^^^  ^OOM  «.d 

„d  $125.00  intere.t,  c.h  paid  to  S.  L-  ""f°  |  jj^.oo 

»r.50  intereet,  Samnel  Wilfong".  note  to  D«uel  »■"»«», 

L  $12.84  i«tere.t,  Samnel  W'"»°S^\°°''  '°  °'°S  Jel  WU- 

and  brother.  $ir0.00  and  ^0.80  intereat,  -«^  'j""' "^'f^.s, 

fong  $600.00,  ca.h  from  Daniel   «■"»»«  .»^'„',™.„„  Zm. 

interest,  paid  Je»e  Wilfo.g  for  Samuel  ^"'"^ J'^"";,,'^. 

$100.00  and  $14.00  intereat,  ».me  »=»,^»  J*  '^/^'^X 

The  allowance  of   intereat  i.   eipl.med   «'"'   '"f*'""!^  ,,„ 

ground  that  „m.  of  the»  note,  and  fy^'^^^^Z^^ 

Lfore  the  contract  of  a,le  wa.  made  and  »f™ /f*"^^. 

date  of  the  contract  and  the  date  of  the  deed,  »"«  "  ""^^ 

templated  that  po.«,»ion  of  the  land  ahould  no.  be  yieWri  « 

Daniel  Wilfong  and  hi.  wife  until  after  '=<>'"Y»f "*, '"',  "Tj 

In  o.her  words,  as  Samuel  re.ained  possesion  of  the  I"""™ 

conTcyed,  he  .hould  pay  intereet  on  the  purcha»  >°oney  re«l 

before  deed  made,  a  reasonable  and  equitable  theory,     me  « 

denoe  seems  to  establish  the  fact  that  Daniel  Wilfong  I«»"  " 

the   second   Miles   Simmon,  land  purehaac  note.     He  and 

brother  are  corroborated  also  in  the  statement  that  ho  P""  "" 

$600.00,  by  the  testimony  of  another  witness.     A  witness  alM 

sustains  them  in  saying  that  the  $1,500.00  was  paid.     Almoa 

immediately  after  it  is  said  this  money  was  paid,  S.  I*  Wil  ong 

took  up  his  first  note  given  for  the  purchase  money  of  the  Bel  y- 

son  lands.    There  i.  no  confirmation  of  the  claim  of  the  paymen 

of  the  $255.00  except  the  endorsement  of  the  receipt  thereof  on 
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the  contract.  The  contention  in  the  brief  of  counsel  for  the 
appellee  is,  that  Daniel  Wilfong  was  wholly  unable  to  pay  all 
the  money  he  claims  to  have  paid,  and  that  it  is  conclusively 
shown  there  were  no  transactions  between  him  and  S.  L.  Wil- 
fong, out  of  which  any  of  the  indebtedness,  such  as  is  said  to 
have  been  settled  in  this  conveyance,  could  have  arisen.  For 
proof  of  this  last  claim,  reference  is  made  to  the  testimony  of 
Lora  B.  Wilfong,  the  wife  of  Samuel,  who  has  left  him  and  is 
now  living  with  her  father,  and  testified  in  favor  of  the  plain- 
tiff. We  are  of  the  opinion  that  her  evidence  is  not  sufficient 
to  establish  all  that  is  claimed  for  it,  She  simply  said  ehe 
had  access  to  Samuel  L.  Wilfong's  desk  in  which  he  kept  his 
notes  and  papers,  and  sometimes  his  money,  and  that  she  some- 
times went  over  his  papers  and  examined  them  with  him  and 
acted,  on  occasions,  as  his  amenuensis,  and  that  she  had  no 
recollection  of  having  seen  some  of  the  papers  Ttiia  does  not 
establish  the  lack  of  any  'business  relations  and  transactions 
between  the  two  brothers.  According  to  her  testimony,  no  cash 
ever  passed  between  them  or  was  paid  by  one  for  the  other, 
though  it  is  clear  beyond  question  or  doubt  that  Daniel  Wilfong 
took  up  the  Simmons  note  and  it  is  almost  absolutely  certain 
that  he  made  the  two  payments  of  $1,500.00  and  $600.00.  If 
Daniel  held  evidences  of  debt  against  S.  L.  Wilfong,  as  both  say 
he  did,  it  is  not  likely  they  would  be  found  in  S.  L.  Wilfong's 
desk  until  after  the  surrender  thereof,  and  even  then,  they  may 
never  have  been  put  in  there.  Evidently,  less  attention  would 
be  paid  to  them  and  less  care  taken  for  their  preservation  after 
liquidation  and  settlement  thereof.  S.  h.  Wilfong  does  not 
admit  that  he  owed  Daniel  nothing.  On  the  contrary,  he  insists 
that  he  owed  him  all  that  is  alleged  to  have  been  settled  on  the 
land  purchase  and  much  more.  Stress  is  laid,  however,  in  this 
connection,  upon  an  admission  made  by  him  that  certain  trans- 
fers of  personal  property  were  made  to  his  father-in-law,  G.  B. 
Talbott,  the  father  of  the  witness,  Lora  B.  Wilfong,  and  by 
reason  of  his  suretyship  for  S,  L.  Wilfong  for  debts  due 
Mary  E.  Wilson,  Bobert  Samples  and  perhaps  others,  interested 
in  the  maintenance  of  the  claims  of  these  creditors,  was  made 
for  the  purpose  of  delaying  his  creditors,  in  order  to  secure 
.the  beet  possible  disposition  of  his  property  and  prices  there- 
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for,  ae  well  as  to  gain  time.  There  were  otiier  transfers  of 
perscHtal  properly  made  to  his  brother  Daniel,  involved  in 
some  subsequent  litigation  between  him  and  Samuel  and  Tal- 
bott  and  other  creditors  of  Samuel.  Whatever  may  be  said  of 
the  eSect  of  this  admisaion  in  some  other  connections,  it  does 
not  say  there  was  no  indebtedness  due  from  him  to  Daniel 
Wilfong.  The  evidence  makes  it  reasonably  certain  that,  dur- 
ing the  period  of  the  transactions  involved,  Daniel  Wilfoog 
borrowed  of  Henry  Siron  $1,000.00,  collected  from  one  Heedcr 
for  cattle,  $128.00,  from  Judge  W.  G.  Bennett  for  hay  $115.00, 
from  another  Reeder  for  cattle  $400.00j  from  Lloyd  and  Taylor 
Hefner  for  cattle  over  $2,000.00,  from  one  Boggs,  for  horses, 
$350.00,  and  borrowed  from  Mary  E.  Wilson  $700.00,  from 
Susan  Depoy  $600.00,  Duncan  McQuain  $400.00.  This,  in 
addition  to  the  money  he  borrowed  from  Sohrbough,  $3000.00, 
makes  a  sum  sufficient  to  pay  all  that  he  claims  to  have  paid 
to  and  for  his  brother  and  considerably  more.  It  may  be  that 
Samuel  Wilfong  was  insolvent  at  the  time  or  soon  afterwards, 
but  he  handled  very  considerable  sums  of  money  and  seems 
to  have  derived,  from  various  sources,  the  following  amounts: 
sale  of  his  land  to  Oalford  $2,892.00,  loan  from  the  Citizens 
Bank  of  Weston,  $1,000.00,  loan  from  the  JFirst  National 
Bank  of  Sutton  over  $1,600.00,  loan  from  H.  H.  Rittenhouse 
over  $1,000.00,  loan  from  the  Traders  National  Bank  of  BucJc- 
hannon  $300.00,  timber  contract  with  David  Evans  $500.00, 
loan  from  Jesse  Wilfong  $200.00,  and  a  loan  from  Robert 
Samples  of  $300.00.  There  are  a  number  of  judgments  against 
him,  amounting  to  over  $2,000-00,  some  of  which  probably 
represent  borrowed  money.  He  paid,  on  account  of  the  Sim- 
mons land  $3,000.00,  on  account  of  the  purchase  money  of  the 
RollyHon  lands  $3,142.06,  for  improvements  on  the  Rollyaon 
lands,  according  to  his  testimony,  about  $3,400.00,  to  the  Citi- 
zens Bank  of  Weston  $500.00,  on  account  of  Stover  land 
$275.25.  In  the  purchase  of  the  Rollyson  lands,  W.  K.  Bender 
was  associated  with  him.  He  bought  Bender  out,  paying  him 
$800.00  for  his  interest.  It  seems  clear,  therefore,  that  he 
paid  out  fully  as  much  or  more  than  all  the  money  received 
by  him,  including  that  which  Daniel  Wilfong  claims  to  hare 
paid  him. 
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Notwithstanding  the  relationship  subsisting  between  the  par- 
ties, which  does  not  raise  a  preaiunption  of  fraud,  but  mere); 
calls  for  a  closer  scmtiny  into  their  transactions  b;  the  court, 
when  fraud  is  alleged  respecting  the  same,  and  somewhat  re- 
duces the  measure  of  proof  resting  upon  the  attacking  creditor, 
force  and  effect  must  be  given  to  these  facts  and  circumstances. 
The  relationship  does  not  destroy  them.  They  cannot  be  brushed 
out  of  view  simply  because  the  pai-ties  are  related.  In  many 
instances  in  which  transactions  of  this  kind  are  assailed  as  having 
been  fraudulent,  tiie  evidence  fails  to  disclose  any  proper  motive 
or  purpose  in  the  parties.  The  debtor  dispoaea  of  his  property 
by  conveyance  to  a  relative,  receiving,  or  claiming  to  have  re- 
ceived, payment  in  cash  or  satisfaction  of  antecedent  indebted- 
ness, and  has  no  property  left  and  is  unable  to  show  what 
dispoeition  was  made  of  the  money  he  claims  to  have  received. 
In  snch  cases,  the  fact  of  relationship  may  well  be  said  to  be  a 
potent  circumstance.  A  debtor,  seeing  no  means  of  escape  from 
his  difficulties,  has  a  strong  motive  for  shifting  all  his  property 
into  the  hands  of  a  close  relative  upon  a  secret  trust  for  hie  own 
benefit.  His  inability  to  state  any  other  plausible  motive  for 
the  conveyance  and  the  facts  that  he  has  nothing  to  show  for  it 
and  bia  creditors  hare  nothing  to  resort  to  for  satisfaction  of 
their  debts,  operate  very  strongly  to  establish  the  fraud.  The 
evidence  in  this  case,  so  far  as  it  has  been  considered,  shows  a 
different  situation.  While  Samuel  Wilfong  disposed  of  his  prop- 
erty to  his  brother,  the  fact  of  the  payment  of  a  considerable 
amount  of  money,  by  far  the  larger  portion  of  what  la  claimed 
to  have  been  paid  by  way  of  consideration,  is  put  beyond  reason- 
able doubt,  and  this  money  is  accounted  for  in  the  purchase  and 
improvement  of  another  tract  of  land  by  the  grantor.  While 
putting  one  tract  of  land  beyond  the  reach  of  creditors,  as  re- 
gards legal  remedy,  he  acquired  another  to  which  his  creditors 
might  resort.  Whether  he  thereby  rendered  himself  insolvent 
is,  at  least,  a  donbtfnl  question.  Many  of  the  debts  he  owes 
vere  contracted  long  after  the  conveyance  complained  of.  If 
the  case  stood  merely  upon  this  evidence,  we  should  be  compelled 
to  say  the  charge  of  fraud  is  not  established.  Apparently,  this 
is  the  view  of  counsel  for  the  appellee,  for  they  rely,  as  we  have 
indicated,  not  so  much  upon  the  direct  evidence  of  actual  fraud. 
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as  upon  what  are  called  badges  of  fraud  and  lofereDccs  ansing, 
not  from  the  immediate  transactions,  but  from  others  collateral 
thereto  and  bearing  some  sort  of  relation  to  it. 

Relationship,  as  we  have  shown,  ie  not  coDcluBire.  As  much 
of  the  indebtedness  seems  to  have  been  contracted  long  after  the 
transaction  in  question  here,  and  Samuel  Wilfong  was  engaged 
in  various  business  enterprises,  requiring  the  use  of  considerable 
sums  of  money,  it  is  by  no  means  clear  that  his  financial  diffi- 
culties and  trouble  with  his  creditors  did  not  arise  after  the  con- 
veyance rather  than  coincidently  therewith.  This  conveyance 
was  made  in  January,  1903,  in  pursuance  of  a  contract  made  in 
April,  1903.  The  earliest  judgments  disclosed  against  him  were 
taken  in  1904,  considerably  more  than  a  year  after  the  convey- 
ance, and  more  than  two  years  after  the  date  of  the  contract 
and  the  purchase  of  the  BuUyson  lands  Even  then,  his  heavier 
creditors  do  not  seem  to  have  proceeded.  The  judgments  were 
taken,  for  the  most  part,  before  justices  of  the  peace  on  small 
claims.  This  suit  was  not  instituted  until  February,  1905.  The 
suit  of  Daniel  Wilfong  v,  6.  B.  Talbott  was  not  brought  until 
in  November,  1904.  Morrison  and  Rider,  Commissioners,  did 
not  sue  to  enforce  the  payment  of  the  balance  of  the  purchase 
money  of  the  Eollyson  lands  until  July,  1904,  nor  file  their  bill 
until  September,  1904.  In  the  meantime,  S.  L.  Wilfong  was  en- 
gaged in  cutting  and  marketing  the  timber  on  the  Rollvson  lands 
which  was  interrupted  by  the  activity  of  his  creditors.  He  claims 
also  to  have  cleared  about  45  acres  of  the  land  at  a  cost  of  more 
than  $2,000.00  and  to  have  improved  the  land  otherwise.  The 
fact  of  improvement  is  not  denied  so  far  as  we  are  able  to  dis- 
cover, nor  is  the  witness's  estimate  or  statement  of  the  coat 
thereof.  It  is  highly  probable  that  considerable  money  was  thus 
e-xpended  and  many  debts  created.  These  facts  bear  upon  the 
good  faith  of  tlie  transaction  between  him  and  his  brother  and 
also  upon  the  question  of  his  solvency  at  the  time  of  the  con- 
veyance. Besides  having  incurred  subsequent  indebtedness  in 
the  improvement  of  the  Hollyson  lands,  he  bought  out  Bender  at 
a  cost  of  $800.00.  All  this  money  must  have  come  from  some 
source,  and  it  must  be  said  that  S.  L.  Wilfong  was  doing  some 
thing  other  than  creating  debts.  These  facts  and  circumBtances 
negative  the  contention  that,  after  the  conveyance  of  the  Sim- 
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monfl  land,  his  prmcipal  businees  was  the  contracting  of  debts. 
He  did  contract  debts,  many  of  them,  and  some  large  ones,  bnt 
he  was  expending  the  money,  most  of  it,  as  shown  by  the  testi- 
mony and  the  circnmstances,  unwisely,  and  making  his  condition 
worse  instead  of  better,  but,  neverthelesB,  parting  with  the  money. 
Ifl  there  anything  in  the  evidence  tending,  with  any  degree  of 
certainty,  to  show  that  Daniel  Wilf  ong  was  obtaining  this  money 
while  hie  brother  was  contracting  the  debts?  The  circumstances 
all  indicate  the  contrary  and  the  contention  rests  upon  nothing, 
BO  far  as  we  can  see,  but  mere  suspicion.  This  is  not  one  of 
tfaoee  cases  in  which  the  debtor,  making  a  conveyance  to  a  rela- 
tive, suddenly  drops  out  of  business  with  all  his  property  out 
of  the  reach  of  his  creditors,  and  is  unable  to  ^ve  any  reason- 
able account  of  the  transaction,  the  purpose  for  which  the  con- 
veyance was  made,  or  the  disposition  of  the  proceeds  of  the  sale. 
The  record  of  the  snit  of  Daniel  Wilfong  v.  Taihott  and  others 
discloses  purpcee  and  intent,  on  the  part  of  Daniel  Wilfong  and 
S.  L.  Wilfong  to  obstruct  creditors  in  respect  to  their  remedies 
against  S.  Ii.  Wilfong.  In  the  month  of  June,  1904,  more  than 
two  years  after  the  contract  of  sale  of  the  Simmons  place  was 
made  and  almost  eighteen  months  after  that  contract  was  exe- 
cuted by  a  conveyance,  S.  L.  Wilfong  transferred  certain  per- 
sonal property  to  Daniel  Wilfong  and  certain  other  property  to 
G.  B.  Talbott,  his  father-in-law,  and  a  later  contract  was  made 
in  September,  1904,  in  an  attempt  to  strengthen  the  position 
of  Talbott,  in  respect  to  this  property.  Daniel  Wilfong's  claim 
to  the  personal  property  so  transferred  to  him  was  defeated  in 
proceedings  at  law  by  the  creditors  of  S.  L.  Wilfong.  He  was  a 
creditor  of  S.  L.  Wilfong,  for  the  record  in  the  suit  brought  by 
him  against  Talbott,  to  set  aside  the  transfer  made  by  S.  L. 
Wilfong  to  Talbott,  showed  a  debt  due  him  from  S,  L.  Wilfong 
of  $539.62  and  decrees  it  as  a  lien  upon  the  EoUyeon  lands, 
having  precedence  over  certain  other  debts,  among  which  is  that 
of  G.  B.  Talbott,  his  adversary  in  that  suit,  as  well  as  in  this. 
Moreover,  that  decree  contains  this  recital :  "The  debt  of  Daniel 
Wilfong  in  so  far  as  it  is  represented  by  the  judgments  of  Q.  M, 
Gerwig  &  Co.  of  $192.72;  Aaron  Gerwig,  Administrator,  of 
$337.00;  Henry  Bender  $35.28;  W.  K.  Bender  $67.61;  W.  H. 
Lee  $14.83 ;  The  Sutton  Bank  $166.95 ;  The  Sutton  Bank  $78.61, 
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aod  J.  C.  JohnsoD  $66.95;  aggregatisg  $912.95."  It  also  ap- 
pears from  that  record  that  said  Talbott  was  a  surety  of  S.  L. 
Wilfong  in  several  debts  and  that  the  transfeis  and  conveyancee 
were  made  to  him  in  part,  at  least,  to  protect  him  as  a  creditor. 
He  admits  that  his  purpose  was  to  delay  his  creditors,  but  Daniel 
Wilfong'B  inability  to  hold  thia  property,  accompanied  by  the 
fact  that  he  was  a  creditor  in  the  sum  of  nearly  $1,500.00,  may 
justly  be  regarded  on  hiB  part  as  an  attempt  rather  to  obtain 
preference  than  to  defraud  his  creditors.  To  show  bad  faith  in 
the  transfer  to  Daniel  Wilfong,  testimony  of  said  Talbott  and 
his  daughter,  Lora  B.  Wilfong,  to  con  versa  tions  between  Samuel 
and  Daftiel,  was  introduced.  It  was  to  the  effect  that  Daniel 
said  he  thought  he  could  hold  the  teams  and  let  Samuel  use 
them,  but,  as  the  latter  was  getting  deeper  in  debt,  the  former 
threatened  to  sell  them,  and  Samuel  denied  his  right  and  power 
to  do  so.  Neither  of  these  witnesses,  however,  say  Daniel  ac- 
quiesced in  this  protest  of  his  brotiier  or  admitted  lack  of  botia 
fide  consideration  for  the  transfer.  Similarly,  it  is  urged  that 
two  alleged  notes,  one  for  $219.50,  dated  Aug.  5,  1904,  and  the 
other  for  $140.00,  dated  Nov.  4,  1904,  both  executed  by  S.  L. 
Wilfong  and  payable  to  Daniel  Wilfong,  prove  attempted  franda- 
lent  obstruction  of  creditors.  That  they  were  fabricated  and 
not  genuine  is  said  to  be  indicated  by  the  fact  that,  although  of 
different  dates,  they  were  probably  written  at  the  same  time,  on 
the  same  sheet  of  paper  and  then  torn  apart.  But  even  Uiough 
this  transfer  be  regarded  as  fraudulent,  on  the  part  of  both 
brothers,  it  was  subsequent  and  may  very  well  be  attributed  to 
complications  and  embarassment  which  arose  long  after  the  con- 
veyance of  the  Simmons  land,  and  the  two  notes,  if  fraudulent, 
were  incidents  of  the  same  subsequent  transaction.  While  a 
subsequent  act  of  fraud  between  the  grantor  and  the  grantee, 
relating  even  to  different  property,  may  be  evidence  of  frand 
raising  an  inference  thereof,  it  certainly  does  no  more  than  miee 
a  mere  inference,  and,  if  this  be  negatived  by  circumstances  at- 
tending the  Hubaequent  transaction,  as  we  think  it  is  in  this 
case,  it  is  clearly  insufficient  to  sustain  the  charge  of  fraud  in 
the  antecedent  transaction.  All  the  facts  and  circumstances  in- 
dicate that  these  two  men,  after  the  conveyance,  continued  to 
transact  business,  engaged  in  numerous  enterprises,  contracting 
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new  indebtedness,  buying  additional  property  and  creating  new 
conditions,  eventuating  in  financial  difficulties  and  embarrass- 
ment, likely  not  anticipated  at  all  at  the  time  the  conveyance 
waa  made.  So  we  think  this  badge  of  fraud,  if  it  be  regarded 
as  such,  is  not  sufficient  to  overthrow  the  deed. 

Certain  other  fraudulent  acta,  on  the  part  of  Samuel  Wilfong, 
to  which  Daniel  is  not  shown  to  have  been  a  party,  are  relied 
upon.  On  th«  faith  of  the  note  for  $1,598.20,  executed  to  him 
by  Daniel  and  Virginia  Belle  Wilfong,  he  is  said  to  have  ob- 
tained three  loans,  one  from  H.  H.  Rittenhonse  of  $1,000.00, 
one  from  the  Citizens  Bank  of  Weston  for  $1,000,00  and  one 
from  the  First  National  Bank  of  Sutton  for  $1,645.64,  in  the 
following  manner:  He  exhibited  it,  together  with  the  Evans 
timber  contract,  to  hia  two  brothers  and  thereby  induced  them 
to  become  his  sureties  to  Eittenhouse,  He  exhibited  it  to  certain 
other  persons,  whom  he  requested  to  endorse  for  him  to  the 
Citizens  Bank  of  Weston,  promising  to  pledge  it  to  the  bank  as 
collateral  for  the  loan,  and  thereby  induced  them  to  indorse  for 
him.  Later,  he  obtained  the  loan  from  the  Sutton  Bank,  actually 
using  it  there  as  collateral.  A.  J.  Wilfong  says  the  note  ex- 
hibited to  him  was  a  note  for  $1,600.00,  executed  by  Daniel  Wil- 
fong alone,  and  purporting  to  be  for  land.  Some  of  the  parties 
who  endorsed  the  Citizens  Bank  note  also  say  the  note  exhibited 
to  them  was  for  $1,600.00.  These  witnesses  are  all  depending 
upon  their  recollections  of  a  paper  momentarily  exhibited  to 
them  two  or  three  years  before  their  testimony  was  taken.  As 
the  note  shown  to  have  been  in  existence  at  the  time  was  only 
$1.80  short  of  $1,600.00,  it  was  most  natural  to  call  it  a  $1,600.00 
note.  Likely  these  men,  having  confidence  in  Wilfong,  and  re- 
lying upon  him,  merely  glanced  at  the  note,  called  a  $1,600.00 
note,  and  thereafter  had  the  impression  that  it  was  of  that 
amount.  No  $1,600.00  note  is  shown  to  have  been  in  existence, 
otiierwise  than  by  the  testimony  of  these  witnesses,  and,  if  there 
was  one,  it  is  not  shown  that  Daniel  Wilfong  executed  or  knew 
anything  about  it.  Both  he  and  hia  brother  deny  that  there  ever 
waa  such  a  note,  and  the  latter  that  any  such  note  was  exhibited, 
'niere  was  then  a  note  for  $1,598.20  in  S.  L.  Wilfong's  hands. 
It  had  not  yet  been  delivered  to  the  Sutton  Bank.  We  think  it 
almost  certain  this  waa  the  note  exhibited.  That  Wilfong  prom- 
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ised  to  deposit  it  as  collateral  with  the  Citizens  Bank  and  failed 
to  do  80  is  clearly  established,  but  it  is  not  shown  that  Daniel 
had  anything  to  do  with  this  or  knew  of  it,  and  all  this  was 
subsequent  to  the  contract  of  sale  and  the  conveyance.  It  is 
also  charged  that  Daniel  Wilfong  forged  the  signatures  of  his 
two  brothers  to  a  note  for  $1,378.00,  dated  March  15,  1902,  and 
payable  to  W.  R.  Jewell.  The  charge  of  forgery  cannot  be  said 
to  be  established.  The  signatures  are  not  in  H}f  handwriting 
of  A.  J.  and  A.  F.  Wilfong  and  are  in  the  handwriting  of  Daniel 
Wilfong.  This  is  not  denied,  but  Daniel  Wilfong  swears  his 
two  brothers  authorized  him  to  sign  their  names.  It  is  also  un- 
doubtedly true  that,  on  former  occasions,  these  men  had  been 
associated  as  partners  in  buying  and  selling  stock  and  in  the 
habit  of  signing  each  other's  names  to  commercial  paper.  This 
relationship  and  practice  was  admitted  by  A.  J.  and  A.  F. 
Wilfong,  but  they  say  it  had  ceased  at  the  time  of  the  date  of 
this  note.  This  claim  is  not  made  clear  by  any  means.  On 
the  contrary,  it  seeraa  very  probable  that  their  friendship  and 
business  association  continued  down  to  the  date  of  .this  note 
and  afterwards.  This  note  is  a  renewal  of  one  for  $1,300.00, 
dated  sometime  in  1901.  Both  the  evidence  of  prior  transac- 
tions and  of  conduct  after  suit  on  the  renewal  note  make  it 
extremely  doubtful  whether  there  was  a  forgery  and  the  Buit 
on  the  note  to  hold  these  parties  is  still  pending.  Without 
deciding  whether  there  was  or  not,  we  say  that,  in  this  state 
of  the  evidence,  we  cannot  establish  it  and  then  raise  an  in- 
ference upon  it  for  the  purpose  of  impeaching  the  deed.  We 
think  this  circumstance  must  be  eliminated,  and  that  the  other, 
in  which  the  alleged  $1,600.00  note  figured,  i^  of  itself,  and  as 
aided  by  the  other  circumstances  relied  upon,  insufficient  to 
overthrow  the  deed. 

The  contention  that  the  conveyance  was  without  considera- 
tion is  overwhelmingly  refuted  by  the  evidence.  K£t«ntioD  of 
possession  is  not  established.  On  the  contrary,  Daniel  Wilfong 
and  his  wife  took  possession  of  the  land  immediately  after  the 
conveyance.  Although  S.  L.  Wilfong  resided  upon  the  hnA, 
and,  after  his  wife  left  him,  made  his  home  with  his  brother, 
his  posscrision,  if  any  he  had,  was  not  exclusive.  There  is  no 
evidence  tending  to  show  that,  after  the  conveyance,  he  eier- 

68  W.   Vi. 


Dec.  1909.]  Bank  v.  Wilfonq, 


cised,  or  attempted  to  exercise,  any  exclusive  dominion  over  the 
property,  or  treated  it  as  his  own  in  any  respect. 

Oor  conclosion  is  that  the  decree  complained  of,  in  so  far 
as  it  declares  this  conveyance  fraudulent  and  seta  it  aside  and 
adjudicates  and  establishes  liens  thereon  and  gives  priority, 
on  the  theory  of  fraud  in  the  conveyance,  must  be  reversed 
and  the  bill  of  the  Citizens  Bank  of  Weston  dismissed. 

In  the  other  suits,  those  of  Mary  E.  Wilson  against  Daniel 
Wilfong  and  others  and  Hyer  and  Hyer  against  S,  L.  Wilfong, 
et  (Us,  as  well  as  in  this  one,  a  number  of  liens  by  judgment, 
reservations  in  deeds,  deeds  of  trust  and  otherwise  are  involved. 
The  conclusion  here  announced  will  necessitate  a  radical  re- 
adjustment and  rearrangement  of  these  liens.  The  suit  of  the 
Citizens  Bank  of  Weston  and  the  grounds  upon  which  it  is 
based  are  wholly  eliminated  as  to  it,  A.  J.  and  A.  F,  Wilfong 
and  all  others  who  have  herein  assailed  the  deed  on  the  ground 
of  fraud.  The  error,  in  sustaining  the  bill  of  the  Citizens 
Bank  and  holding  the  deed  fraudulent,  has  been  carried  into 
the  commissioner's  report  and  the  final  decree.  While  the  liens 
in  favor  of  Mary  E.  Wilson,  Mary  M.  Warren,  A,  A.  Hohrbough, 
Susan  Depoy  and  others,  established  independently  of  the  alle- 
gations of  fraud,  are  all  valid  and  ought  to  be  enforced,  this 
decree  for  the  sale  of  the  land  of  Daniel  Wilfong  and  Virginia 
Belle  Wilfong,  carries  relief  to  the  Citizens  Bank  of  Weston 
.on  its  bill.  It  also  adjudicates,  as  liens  upon  the  457.25  acres 
of  land,  judgments  against  S.  L.  Wilfong,  and  not  against 
Virginia  Belle  Wilfong  or  Daniel  Wilfong,  recovered  long  after 
the  conveyance  of  this  tract  of  land.  Of  course  it  cannot  be 
subjected  to  the  payment  of  these  judgments.  It  is  unncessary 
to  take  time  and  space  here  to  eliminate  the  erroneous  allow- 
ances from  this  4€<^^c  &n<^  restate  and  fix  the  amounts  and 
priorities  of  those  that  ought  to  be  enforced.  For  this  pur- 
pose, the  cause  ought  to  go  back  to  the  circuit  court  and  possibly 
be  again  referred  to  a  commissioner. 

As  there  appears  to  have  been  a  decree  for  the  sale  of  the 
Lewis  county  land,  in  the  suit  of  Jesse  Wilfong  and  others 
against  Daniel  Wilfong,  pending  in  said  county,  or  at  least 
that  a  decree  for  the  sale  thereof  will  be  made  in  said  suit,  it 
is  gravely  doubtful  whether  any  decree  for  the  sale  of  that  land 
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ought  to  be  made  in  this  suit,  until  one  suit  or  the  other  has 
been  transferred  and  the  causes  consolidated.  Tliifl  seems  not 
to  have  been  done.  We  lind  nothing  in  the  record  here  con- 
cerning the  Lewis  county  suit  except  the  allegations  of  its 
pendency  in  the  answer  of  Jesse  Wilfong  and  Martha  J.  Wil- 
fong  to  the  amended  bill  of  the  Citizens  Bank  of  Weston.  Thwr 
insist  that  the  pendency  of  their  suit  in  Lewis  county  shall  not 
be  interferred  with  to  their  prejudice  in  this  suit.  The  Lero 
county  suit  was  instituted  on  the  28th  day  of  March,  1905. 
The  process  on  the  amended  bill  in  this  suit  is  dated  April  25, 
1905,  and  process  on  the  original  bill  in  this  cause,  on  the  11th 
day  of  Feb.,  1905,  and  Jesse  and  Martha  Wilfong  were  not 
made  parties  to  the  original  bill.  In  the  commissioner's  re- 
port jthere  ia  filed  a  copy  of  the  decree  in  the  Lewis  conniy  snit, 
declaring  liens  in  favor  of  Jesse  and  Martha  Wilfong  and 
Kohrbough,  and  referring  the  cause  to  a  commissioner  to  as- 
certain the  probable  amount  it  will  require  for  the  care  and 
maintenance  of  the  plaintiffs  aa"d  the  extent  to  which  they  are 
entitled  to  a  lien  on  the  land  therefor. 

For  the  reasons  stated,  the  decree  com^ained  of  will  be 
wholly  reversed,  the  bill  of  the  Citizens  Bank  of  Weston  and 
the  petitions  and  answers  of  other  creditors  filed  herein,  ae- 
sailing  the  deed  to  Virginia  Belle  Wilfong,  as  having  been 
made  with  intent  to  defraud  the  creditors  of  S.  L.  Wilfong, 
will  be  diemised  and  the  other  causes  remanded  to  the  circuit 
court  of  Braxton  county,  for  further  proceedings  to  be  had 
therein  in  accordance  with  the  principles  and  conclusions  here 
announced,  and  further  according  to  the  rales  and  principles 
governing  courts  of  equity. 

Reversed.    Dismissed  in  part.    Remanded. 


CHARLESTON. 

Kirk  v.  The  Camden  Interstate  Hailwat  Company. 

Submitted  June  4,  1909.    Decided  December  14,  1909. 

.     Appeal  and  Ebbor— Final  Judgment. 

A  case  dlsmiBsed  for  want  of  finality  of  Judgment     (p.  487). 
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Error  to  Circuit  Court,  Cabell  County. 

Action  by  Paris  Kirk  against  the  Camden  Interstate  Railway 
Company.     Judgment  for  defendant,  and  plaintiff  brings  error. 

Distntissed. 
George  I.  Neal,  for  plaintiff  in  error. 
Vmaon  &  Thompson,  for  defendant  in  error. 

Braknox,  Jttdge: 

TTiie  is  an  action  by  Paris  Kirk  against  The  Camden  Inters 
State  Railway  Company  to  recover  damages  for  injury  from  the 
cars  of  said  company.  There  was  a  verdict  for  One  Thousand 
Dollars  for  the  plaintiff  conditional  upon  a  demurrer  to  evi- 
dence entered  by  the  defendant.  The  court  sustained  the  de- 
fendant's demurrer  to  evidence.  The  order  of  the  court  is  as 
follows:  "It  is  therefore  considered  by  the  Court  that  the  de- 
fendant's demurrer  to  the  evidence  aforesaid  be  and  the  same 
is  sustained,  and  that  the  defendant  recover  of  and  from  the 
plaintiff  its  costs  about  this  suit  in  this  behalf  expended."  This 
is  no  final  judgment  to  warrant  a  writ  of  error.  It  does  not 
pass  on  anything  but  costs.  It  leaves  the  merits  between  the 
parties  untouched.  We  have  often  and  often  decided  that  this 
will  not  do  for  a  writ  of  error,  Ritchie  County  Bank  v.  Bee, 
60  W.  Va.  386;  DeArmit  v.  Tovm  of  V/hitmore,  63  Id.  300; 
Eanna  T.  Bank,  53  Id.  82.  There  ehould  have  been  the  old 
common  law  judgment  of  nil  capiat,  that  the  plaintiff  take  noth- 
ing by  his  action,  to  warrant  a  writ  of  error.  Riley  v.  Jarvia, 
43  W.  Va.  44 ;  Parsons  v.  Snider,  43  Id.  517 ;  Buehler  v.  Cheuv- 
Tont.  15  Id.  479. 

We  dismiss  the  writ  of  error  as  improvidently  granted. 

Dismissed. 

CHARLESTON. 

Fisx  V.  Thomab. 

Submitted  June   3,   1909.     Decided  December   14,   1909. 

1.     ElicEPnoTiB,  Bnj.  or — Certi/lcatlon — SuStciencv. 

An  order  In  vacation  sttowlng  the  execution  of  a  bill  of  ex- 
ceptions, not  signed  by  the  judge,  1b  certified  as  a  part  of  the 
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recOTd.  A  paper  ts  presented,  certiBed  by  tbe  clerk,  sbovtng 
the  smme  order,  h&Tliie  endoned  upon  It,  "E^ter.  r.  C.  Hem- 
don",  wha  is  Judge.  The  bill  la  good  as  part  of  the  record,  (p. 
4SS). 

2.     Taia/—ilHettUni9  for  /Kry — ItutnietUnu — Exemplary  Damaga. 
An  InstrucUan  binding  the  Jnry  to  give  ezemplarr  damages 
Is  erroneons.     <p.  492). 

t.     Dauaoes — Bxemplmn  Damage*. 

Exemplarr  or  pontlve  damages  tn  an  action  for  tort  are  not 
matter  of  right,  and  It  Is  with  a  Jury  to  say  whether  or  not 
they  shall  be  given,     (p.  492). 

4.     Assault  axd  Bati^t — Exemplary  Damaget. 

In  an  action  for  aaaanlt  and  battery  punitive  damages  can 
not  be  fonnd  unless  the  act  is  nnjostlflabl^  wllfnl,  wanton  and 
reckless,  manifesting  malice,     (p.  493). 

Error  to  Circuit  Court,  Mercer  County, 
Action  by  I^.  J.  I'ink  against  J.  Walton  Thomaa.     Jndgment 
for  plaintiff,  and  defendant  brings  error. 

Reversed  and  Remandtd. 

Harold  A.  RiU,  John  A  McOrath,  and  Russell  S.  Ritz,  for 
plaintiff  in  error. 

Ihigh  G.  Woods,  for  defendant  in  error. 


Beasn'os,  Judge: 

In  this  case  appears  a  bill  of  exceptions  signed  by  the  judge 
in  vacation.  There  appears  as  part  of  the  record  certified  an 
order  purporting  to  be  an  order  stating  that  the  bill  had  been 
presented  to  the  judge  in  vacation,  and  was  executed;  but  this 
order  was  not  signed  by  the  judge.  This  without  more  would 
not  be  a  good  certificate  by  the  judge  authenticating  the  bill;  it 
would  not  show  it  to  be  the  final  authentic  bill.  State  v.  War, 
63  W.  A"a.  63G;  Wells  v.  Stmth,  49  Id.  78.  Eut  on  certioTm 
there  has  been  brought  to  us  a  copy  of  a  paper  showing  aa 
exact  copy  of  the  said  unsigned  order,  with  the  endorsement  on 
it  giving  the  title  of  the  case,  and  stating  it  to  be  a  racstiMi 
order  in  the  case,  with  the  wordes  endorsed  on  the  back  of  the 
paper  "Enter:  T,  0.  Hemdon,"  This  is  the  judge's  order, 
under  the  practice  generally  used  of  endorsing  on  papers  an 
order  by  tlie  judge  for  entry  as  part  of  the  record.  Tbe  better 
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practice  would  be  to  BigB  the  certificate.  Tliia  bill  of  escep- 
tions  ia  contested  as  not  good;  but  we  think  it  is.  We  must 
not  be  in  this  matter  too  technical,  and  thus  deprive  suitors  the 
benefit  of  resort  to  this  Conrt. 

This  is  an  action  of  trespass  on  the  case  by  It.  J.  Fink  against 
Walton  Thomas  for  assault  and  battery.  The  case  was  tried 
by  a  jury  and  resulted  in  a  verdict  for  ihe  plaintiff  for  seven 
hundred  and  fifty  dollars,  for  which  the  court  rendered  judg- 
ment. A  short,  outline  of  the  evidence  is  rendered  necessary  for 
the  consideration  of  instructions  and  other  points  of  alleged 
error.  The  evidence  tends  to  show,  for  our  present  purposes, 
without  our  expressing  any  opinion  upon  its  force,  that  'Hiomaa 
conducted  a  liquor  saloon  in  Mercer  county,  and  that  after  the 
plaintiff,  a  miner,  had  been  paid  on  pay  day  he  became  intoxi- 
cated and  went  into  the  saloon  of  Thomas  and  called  for  liquor, 
and  Thomas'  bar  keeper  refused  him  liquor,  and  Fink  became 
veiy  angry.  A.  K.  Underwood,  a  deputy  sheriff,  was  in  the 
saloon,  and  he  urged  Fink  to  lie  down  and  get  sober,  but  Fink 
refused  and  swore  and  demanded  liquor  and  kicked  the  bar 
keeper  for  failing  to  let  him  have  it,  and  drew  a  knife,  a  large 
knife,  a  large  dirk  knife.  Then  Underwood  put  him  under 
arrest  and  took  the  knife  from  him.  Thomas  was  across  the 
room  and  heard  the  noise  and  came  up  and  asked  what  was  the 
trouble,  when  Underwood  replied  that  Fink  had  a  great  long 
knife  and  that  he,  Underwood,  wanted  Thomas  to  help  him. 
Underwood.  The  plaintiff  grabbed  the  defendant  and  threw 
him  down  and  then  he  was  taken  by  Underwood  to  the  jail, 
Thomas  remaining  at  the  saloon.  At  the  jail  he  snatched  hats 
from  several  bystanders,  and  those  present  declining  to  aid  him 
in  regaining  the  hats.  Underwood  sent  to  Thomas  to  assist  him. 
When  Thomas  came  Underwood  gave  Thomas  his  revolver  and 
told  him  to  stand  in  the  door  to  prevent  fhe  escape  of  the  plain- 
tiff, while  Underwood  went  into  the  cell  to  get  the  hats,  and 
when  Underwood  started  in  after  the  hats  Fink,  with  another 
knife  in  his  hand,  approached  the  door  of  the  cell  as  if  to  at- 
tack Thomas,  when  Thomas  struck  him  on  the  head  with  the  re- 
volver and  knocked  him  down  and  prevented  liis  cutting  any 
one,  and  also  prevented  his  escape.  The  knife  was  then  taken 
from  Fink. 

The  first  error  assigned  is  that  the  court  allowed  a  witness  to 
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ancrer  iLe  question,  '"Tell  tbc  jnir  what  manner  in  which 
irnderwood  to>i'k  Fink  ont  of  there,"'  the  answer  being  "Mr. 
Underwood  drag  him  oat''.  This  is  iiranded  hy  connsel  as  in- 
admisfitle  nnder  the  principle  of  res  aliog  acta,  a  rule  which 
prerenU  a  p»rtj-  froin  being  concluded  or  affected  by  evidence 
cf  the  act.  condott  or  the  declarations  of  strangers.  It  is 
nrg^-d  that  Thomas  should  not  be  prejudiced  by  the  acts  of 
Underwood  in  taking  I^nk  to  jail;  that  his  dragging  Yak 
out  wa£  Underwood't;  act,  and  that  to  introdnce  it  wonld  stir  up 
pT^<udi<«  against  Thomas,  and  incite  sympathy  for  Fink,  and 
lean  the  jary  to  Fink  and  magnify  damages;  that  it  could  throw 
no  light  Ml  the  controverBT  between  Thomas  and  Fink.  We  are 
cited  to  Deitz  \.  Insurance  Co.,  33  W,  Va,  527,  for  the  propoei- 
tioD  that,  ''QuestitMis  which  have  no  bearing  upon  the  issue,  or 
a  very  remote  one,  and  which  are  calculated  to  prejudice  the 
minds  of  the  jury  ought  to  be  excluded."  We  ai«  cited  to  I 
Greenleaf  on  Evidence,  section.  52,  to  the  effect  that  this  rule 
exclndes  evidence  of  collateral  facts  not  throwing  any  light  upwi 
the  principal  matter,  and  tending  to  draw  away  the  minds  of 
the  jory  from  the  point  in  issue,  and  to  excite  prejudice  and 
mislead  the  jury.  What  had  Thomas  to  do  with  the  manner 
of  Underwood's  taking  Fink  to  jaii  ?  No  conspiracy  is  proven. 
Xor  can  this  evidence  be  justified  under  the  principle  of  res 
gextae,  because  things  introduced  under  that  principle  must  be 
pertinent,  relevant  and  cast  light  on  the  issue.  This  evidence 
was  inadmissible. 

Another  error  assigned  is  this:  When  at  the  jail,  as  the  evi- 
dence tends  to  show.  Fink  was  violent  and  set  fire  to  the  bed 
clothes  and  was  breaking  a  bed  bunk  and  was  handcuffed 
to  the  bars.  A  man  named  Hancock  was  there.  A  witness  Fenell 
was  asked,  "You  say  that  they  handcuffed  him  to  the  bars"? 
The  answer  was,  "Yea,  eir,  Mr.  Underwood  went  up  there  and 
says  'I  am  going  to  handcuff  you  to  the  bars',  and  Mr,  Hancock 
reached  through  the  bars  and  grabbed  him  by  the  hair  and  hdd 
him  until  Mr.  Underwood  handcuffed  him".  "Die  court  refused 
to  strike  out  this  evidence.  That  was  a  matter  between  Han- 
cock, Fink  and  Underwood.  What  had  Thomas  to  do  with 
Hancock's  act  ?  Or  the  act  of  Underwood  as  a  deputy  sheriff  in 
this  matter?  It  introduced  Hancock's  act  into  the  case  and 
tended  fo  pro-iucc  prejudice  against  the  cause  of  ITiomas,  and 
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was  inadmisBible.  Cases  should  be  tried  b;  the  eridence  shed- 
diag  light  on  them,  and  relating  to  the  parties  litigant. 

Another  assignment  of  error  is  that  the  court  allowed  a  wit- 
ness to  give  evidence  that  Underwood  had  hie  pistol  in  his  hand 
talking  about  shooting  Fink,  and  was  pointing  this  way  between 
the  bars,  and  somebody  told  him  to  go  according  lo  law  as  he 
was  an  officer.  We  don't  see  wiiat  that  had  to  do  with  the 
case  as  against  Thomas;  but  that  part  of  this  assignment  of 
error  touching  the  evidence  of  this  witness  that  the  piatol  was 
a  large  one  is  admiaiible.  Fink  had  a  right  to  show  the  size  of 
the  pistol  with  which  he  was  struck. 

Anctlter  claim  of  error  is  that  the  defendant  on  the'  stand 
stated  that  he  assisted  in  taking  a  knife  away  from  Fink  in  the 
jail  cell,  and  that  the  knife  had  a  leather  case,  and  then  he 
was  asked  whether  or  not  the  knife  was  in  that  leather  case, 
but  the  court  would  not  allow  it.  If  the  proposition  was  to 
prove  that  the  knife  was  out  of  the  leather  case.  Fink  having 
stated  it  was  in  the  case,  not  out  of  it,  we  think  it  would  have 
been  admissible;  but  what  answer  was  expected  is  not  shown, 
and  there  is  no  error  in  this. 

Another  error  assigned  is  this:  Fink  stated  he  was  not 
dnink  on  the  occasion.  He  was  asked  whether  he  had  not  on  the 
Monday  morning  after  the  trouble  in  the  presence  of  Underwood 
had  a  convesation  with  Sop  Bryant,  in  which  he  toid  him  that  he 
had  been  drunk,  and  that  they  had  beaten  him  up  a  little,  and 
that  they  ought  to  have  broken  his  damned  neck.  He  denied 
this  statament.  Bryant  stated  that  Fiok  had  made  that  state- 
ment to  him.  The  court  admitted  this  only  to  give  Thomas  the 
benefit  of  the  answer  in  the  record,  but  instructed  the  jury  to 
disregard  the  evidence.  We  do  not  see  why  the  defendant 
could  not  prove  that  Fink  was  drunk  as  tending  to  ailect  the 
accuracy  of  his  recollection  as  a  witness,  and  also  as  bearing  on 
hia  conduct  at  the  time  of  the  trouble,  and  also  on  the  ground 
of  impeachment  of  Pink  as  a  witness.  We  think  this  evidence 
should  have  gone  to  the  jury  as  relevant,  to  be  given  such  weight 
as  the  jury  might  attach  to  it. 

We  next  come  to  the  instructions.  The  defendant  complains 
of  two  instructions,  Nos.  1  and  3,  given  on  the  plaintiff's  mo- 
tion. Instruction  No.  1  tells  the  jury  that  if  they  should  be- 
lieve from  the  evidence  that  Thomas  made  an  assault  upon  the 
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plaintiff,  and  did  strikp  and  beat  hira  with  hia  fist  and  a  pistol, 
and  such  assault  waa  without  any,  or  upon  slight,  provocation, 
"they  should  find  for  the  plaintiff  and  give  him,  not  only  soch 
danxages  as  will  compensate  him  for  all  phj'Bicol  suffering.,  mental 
anguish  and  shame,  but  also  such  as  will  operate  as  a  punishment 
to  the  defendant,  and  tend  to  deter  him  and  others  from  similar 
conduct".  Passing  by  the  first  element  of  this  instruction  as 
likely  defensible,  we  come  to  tlie  last  clause  which  is  imperative 
upon  a  jury  to  find  punitive  damages.  This  last  clause  is 
wrong  in  two  features.  This  instruction  in  its  last  clause  is 
against  the  whole  current  of  authority  upon  punitive  damages. 
That  matter  is  left  to  the  discretion  of  the  yarj  under  all  cir- 
cumstances; but  this  instruction  assumed  that  the  elements  of 
punitive  damages  were  presented  by  the  evidence,  and  required 
the  jury,  by  a  binding  instruction,  to  find  punitive  damages.  It 
is  erroneous  in  the  feature  that  it  does  not  leave  that  matter 
to  the  discretion  of  the  jury.  The  matter^f damages  in  cases 
oi_tort.  M-JafLJo  the  jury,  and  particularly  so  astopunftTve 
or  e}£emplary  damages.  I  have  examined  forms  of  instructions 
in  1  Sackett  on  Instructions,  sections  t)63,  964,  and  2  Slash- 
field  on  Instructions,  pages  434,  435,  and  Thompson  oa  Trials, 
sections  2075,  2076,  and  they  do  not  direct  the  jury  to  find  such 
damages,  but  leave  it  to  the  jury.  I  see  from  Oxley  on  Id- 
ttnictions,  p.  196,  that  instructions  telling  the  jury  that  under 
circumstances  it  should  find  ejcemplary  damages  were  used  in 
McMaster  v.  Dyer,  44  W.  Va.  646,  and  Mayer  v.  Frobe,  40  Id. 
24C.  They  were  not  held  as  causes  for  reversal  in  those  cases, 
but  the  point  was  not  raised  or  discussed.  In  Mayer  v,  Frobe 
the  syllabus  says  that  the  jury  '"may"  assess  exemplary  damages. 
So  in  Stevens  v.  Friedman,  58  W.  Va.  SJ46,  E.xemplary  or 
punitive  damages  are  not  matter  of  right.  Many  aiitliorities  are 
cited  in  12  Am.  &  Eng.  Ency.  L.,  p.  51.  There  we  find  the 
law  laid  do^vn  thus:  "It  is  laid  down  as  a  general  rule  in  many 
cases  that  exemplary  damages  are  never  recoverable  as  of  right, 
and  that  whether  or  not  such  damages  are  recoverable  rests 
always  in  the  discretion  of  the  jury.  The  rule  that  the  ques- 
tion of  exemplary  damages  is  one  for  the  jury  in  the  eiercise 
of  (heir  discretion  has  been  held  to  apply  though  it  was  estab- 
lished in  point  of  fact  that  elements  existed  which  would,  ac- 
cording to  the  general  rule  of  exemplary  damages,  varrant  snch 
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BQ  asfiessment.  It  has  been  held,  therefore,  to  be  erroiieous  to 
instruct  the  jury  that  in  any  state  of  facts  it  is  their  duty  to 
award  exemplary  damages,  or  that  they  should,  will,  ought  to, 
or  must,  do  bo;  or  that  if  they  find  a  given  state  of  facts  the 
plaintiff  ie  entitled  to  recover  fcuch  danuiges.  And  so  carefully 
is  Ihe  discretion  of  the  jury  guarded  in  this  particular,  it  has 
been  declared,  that  nn  inatruction  several  times  repeated  which 
seemed  to  invite  the  jury  to  give  punitive  damages  was  er- 
roneous." So  says  1  Joyce  on  Damages,  section  118.  As  will 
there  be  seen  there  is  some  slight  conflict  on  this  point,  though 
the  great  current  and  weight  of  authority  supports  the  statement 
just  quoted  from  the  Encyclopedia.  The  authorities  are  there 
carefully  collected".  The  authorities  lay  down  that  whether 
punitive  damages  be  given  or  not  is  a  matter  of  discretion  with 
the  jury.  J  find  in  1  Sedgwick  on  Damages,  section  387,  that 
"where  there  is  evidence  of  circumstances  suificient  to  uphold  a 
verdict  for  exemplary  danuiges,  the  question  whether  they  shall 
be  given  or  not  is  one  for  the  jury;  and  it  is  error  to  instruct 
the  jury  to  give  exemplary  damages,  for  the  plaintiif  could 
never  claim  them  &&  a  matter  of  law".  Thomipson  on  Trials, 
section  ^065,  says;  "The  jury  may,  if  they  think  proper,  give 
damages  by  way  of  punishment  or  example,  which  are  variously 
termed  vindictive,  punative  or  exemplary  damages.  *  *  •  *  It 
may  be  stated  that  in  cases  in  which  such  damages  may  be  given, 
whether  they  will  be  given  or  not,  is  a  question  within  the  dis- 
cretion of  the  jury''. 

Another  vice  in  this  instruction  is  that  it  leaves  out  elements 
e^^sential  for  the  finding  of  exemplar}'  damages.  All  the  books  say 
that  to  warrant  punitive  damages  there  must  be  malice,  oppres- 
sion, or  wanton,  wilful  or  reckless  conduct.  I  need  only  cite  for 
this  Stevens  v.  Friedman,  58  W.  Va.  T8,  and  Mayer  v.  Frvibe, 
40  Id.  246.  This  instmction  leaves  out  these  essential  ele- 
ments. Jt  does  say  that  the  assault  must  be  without  any  or 
slight  provocation;  but  that  is  not  enough.  When  we  go  beyond 
actual  or  compensatory  dfimages,  and  enter  the  domain  of  ex- 
emplary or  punitive  damages,  we  must  find,  a  jury  must  find, 
felement*  and  circumstances  based  on  the  evidence  beyond  mera 
c-ompensntion  for  injury.  There  must  be  gross  fraud,  malice, 
oppression  or  wanton,  wilful  or  reckless  conduct  or  criminal  in- 
difference to  civil  obligation. 
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Instruction  No.  d  says  that  the  fear  that  a  man  intenda  to 
commit  asaault  and  battery  or  felony,  however  well  grounded, 
nnaccompanied  by  any  overture  indicative  of  such  intention  will 
not  WEirr»nt  an  assault  by  way  of  prevention,  and  there  mnat  be 
Bome  overt  act  indicative  of  imminent  danger.  We  do  not  IMnk 
this  instruetipn  is  objectionable.  It  is  true  it  is  abstract  and  not 
concrete.  Perhaps  such  instructions  ought  not  to  be  abstract, 
but  concrete,  and  put  the  facts  or  hypothesis  applicable  to  the 
particular  case;  but  we  think  that  the  decisions  of  this  State 
will  justify  this  instruction  as  not  being  cause  for  setting  aside 
a  verdict. 

The  defendant  complains  of  refusal  to  give  instructions  Nos. 
2,  3,  5,  G  and  8.  We  do  not  know  that  it  will  lay  down  any 
legal  principle  not  well  known  to  discuss  these  instructions. 
No.  3  is  that  a  deputy  sheriff  and  notary  public  are  conserva- 
tors of  the  peace,  and  that  they  not  only  have  the  right,  but  it 
is  their  duty,  lo  nrrest  any  one  violating  the  law  in  their  pres- 
ence. Underwood  was  a  deputy  sheriil  and  the  defendant 
Thomas  a  notary.  As  the  evidence  tended  to  show  that  Fink 
was  armed  with  dangerous  weapons,  and  threatening  to  use  them 
we  think  this  instruction  vaa  appropriate  to  the  case.  It  ought 
to  have  gone  before  the  jury. 

Defendant's  instruction  No.  3  is  to  the  effect  that  if  Thmnas 
entered  the  jail  oell  to  get  the  hats,  and  while  in  the  cell  was, 
witiiout  fault  of  himself,  attacked  by  Uie  plaintiff  under  such 
circumstances  as  to  give  him  reasonable  ground  to  believe,  and 
if  he  did  believe,  that  he  was  in  danger  of  great  bodily  harm 
at  the  hands  of  the  plaintiff,  he  was  justified  in  striking  the 
plaintiff  with  the  pistol,  if  he  believed  and  bad  reasMi  to  be- 
lieve such  striking  was  necessary  to  protect  himself  from  great 
bodily  harm  at  the  hands  of  the  plaintiff,  and  that  a  jury  should 
view  his  action  in  the  premises  from  his  standpoint  at  the  time. 
We  do  not  see  why  this  instruction  ^vas  refused. 

Instruction  No.  5  told  the  jury  in  much  the  same  language 
that  if  Thomas  believed  that  Knk  made  an  attack  upon  Under- 
wood with  a  knife  which  would  result  in  death  or  serious  bodily 
injury,  and  the  defendant  believed,  and  had  good  reason  to  be- 
lieve, tliat  such  attack  was  imminent,  and  that  it  ms  necessary 
to  act  at  once  to  prevent  such  threat«ned  injury,  and  that  audi 
attack  by  the  defendant  was  made  with  no  more  force  than  wis 
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apparently  neceseary  from  tbe  Etandpoint  of  Thomas  to  prevent 
the  plaintiff  from  making  such  attack  on  Underwood,  then  the 
defendant  waa  justified  in  making  such  assault  in  the  saloon, 
and  that  if  the  jury  should  further  believe  from  the  evidence 
that  at  ihe  time  of  the  attack  upon  the  plaintiff  by  the  defend- 
ant m  ttie  jail  that  the  defendant  had  good  reason  to  oeiieve, 
and  did  believe,  that  it  was  necessary  to  make  the  assault,  lu 
order  to  prevent  the  plaintiff  from  killing  the  defendant  or 
Underwood  or  to  prevent  serious  bodily  injury  to  himself  or 
Underwood,  and  that  the  defendant  used  no  more  force  than  was 
necessary  to  prevent  the  threatened  injury,  then  the  defendant 
was  justified  in  making  the  assault.  We  do  not  see  why  this  in- 
etruction  waa  refused.  If,  in  fact,  Fink  was  making  a  deadly  at- 
tack upon  X''nderwood,  who  was  then,  if  he  was,  acting  as  deputy 
sheriff  in  vindication  of  the  laws  of  the  State,  it  seems  plain 
that  Thomas  would  be  justifiable  in  repelling  Fink's  assault  upon 
Underwood.  Not  only  an  officer  of  tHe  law,  but  an  individual, 
.seeing  a  murder  or  maiming  about  to  be  committed,  may,  for 
the  preservation  of  human  life,  interv-ene  with  that  force  neces- 
sary to  avert  it.  So,  Thomas,  if  in  view  of  such  an  offense, 
would  be  justified  in  repelling  it,  or  preventing  it,  by  any 
force  actually  requisite.  Of  this  the  jury  must  judge.  Of 
course,  Thomas  would  have  a  right,  under  such  circumstances, 
if  they  existed,  to  take  like  action.  It  must  be  understood  that 
we  do  not  pass  upon  the  weight  or  credibility  of  the  evidence. 
We  only  deal  with  the  evidence  so  far  as  is  necessary  to  pass 
intelligently  upon  the  evidence  and  instructions  above  spoken 
of. 

Instruction  No,  8  seems  sound;  but  practically  it  is  covered 
by  others. 

Our  conclusion  is  to  reverse  the  judgment,  sot  aside  the  ver- 
dict, and  remand  tlie  case  to  the  circuit  court  for  a  new  trial. 
Reversed  and  Remanded. 
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CHARLESTON. 

McMiLLiN  V.  Neelet,  Mayor. 
Sttbmitted  Jane  10,  1909.     Decided  December  14,  1909. 

1.  MuniciPAi.  CoBPOKATioKS — Qualification   of   Coitncilmen. 

"nie  provision  of  the  charter  &ct  of  the  City  ot  Fairmont 
passed  In  1899,  demanding  freehold  qualification  tor  a  coon- 
(.'flman  Is  constitutional,     (p.  197). 

2.  Sauk — (Council — Majority  Required  for  Busineaa. 

That  proTlalon  of  the  charter  act  of  the  City  of  F^nnont 
paeeed  In  1899,  that  "the  majority  of  the  whole  number  <rf 
officers  mentioned  In  the  3d.  section  of  this  act  sha.ll  be  nec- 
essary to  the  tranBaction  of  any  business  ^ftatever",  Is  in- 
tended only  to  demand  such  majority  for  a  quorum,  for  bos. 
Iness,  and  does  not  require  a  majority  of  the  whole  number  for 
ordinary  buslnesB,  If  such  quorum  be  present,     (p.  497). 

Application  by  C.  E.  McMillio  for  writ  of  mandamus  against 
Mansfield  M.  Neely,  Mayor,  and  others. 

Writ  refused.    AUematwe  tprit  dismissed. 

H.  N.  Ogden  and  Ttisca  Morris,  for  petitioner. 

Charles  Pov-ell,  for  respondents  Thomas  V.  Buckley  and 
others  James  A.  Meredith  and  John  Hensltaw,  for  respond- 
ents M.  M,  Neely,  Mayor,  and  others. 

Br.\nsoNj  Judge: 

0.  E,  McMillin  was  elected.  Zlst  March,  1908,  as  councilman 
of  the  city  of  Fairmont,  and  was  duly  declared  elected,  torft 
the  oath  of  office,  was  admitted  as  a  member  by  the  city  coun- 
cil, acted  as  such  for  months.  Later,  a  citizen  filed  with  the 
council  a  petition  alleging  that  McMillin  was  incompetent  to 
hold  the  oHice  because  of  not  being  a  free-holder  at  the  time 
of  his  election.  The  council  tried  the  matter  and  bj'  a  vole 
of  five  to  four  declared  the  oi&ce  of  councilman  held  by  Mc- 
Millin as  vacant,  acting  under  section  fifteen  of  the  city  charter 
providing  that  if  any  person  elected  aa  councilman  should  be 
ineligible,  the  council  for  the  time  being  could  declare  his  office 
vacant.     The  charter  act  provides  that,  "Xo  person  ahall  be  eli- 
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gjble  to  the  ofBce  of  mayor,  citj  clerk  or  councilman  unless 
he  is  a  freeholder".  McUillin  aske  a  mandamus  to  compel  hia 
admission  as  conncilman. 

The  council  under  the  charter  consisted  of  the  mayor  and 
ten  councilmen,  the  mayor  having  a  vote  only  in  ease  of  tie. 
The  charter  contains  this  provision  that,  "The  majority  of  the 
whole  number  of  oflicere  meotioned  in  the  third  section  of  this 
act  shall  be  necessary  to  the  transaction  of  any  business  whai^ 
ever'.  The  officers  here  mentioned  are  the  mayor  and  the  council- 
men,  the  mayor  and  ten  councilmen.  The  vote  by  which  Me- 
Hillin'a  odice  as  councilman  was  declared  vacant,  operating  to 
remove  him  from  office,  was  five  for  and  four  against  such 
declaration. 

It  is  contended  that  a  majority  of  the  whole  number  of  the 
council  not  having  voted  to  declare  the  place  vacant,  the  order 
of  the  council  is  void;  hut  in  this  we  cannot  concur.  The 
provision  that  a  majority  of  the  members  shall  be  required  to 
transact  business  does  not  mean  that  such  majority  must  vote 
in  favor  on  each  and  every  act  or  action,  great  or  small. 'Such 
a  construction  would  be  unusual,  inconvenient  and  detrimental 
to  public  interest.  It  means  only  to  require  a  majority  for  a 
quorum.  Wood  v.  Gordon,  58  W.  Va.  331,  does  not  support 
the  plaintiff  on  this  point.  The  charter  in  that  case,  as  to  the 
speciHc  act  of  filling  a  vacancy  in  the  council,  provided  that 
"the  council  shall  by  a  majority  vote  of  all  members  elected,  fill 
the  vacancy".     Different  from  our  case. 

Plaintiffs  counsel  brings  up  for  reconsideration  the  provision 
in  the  charter  act  of  the  legislature  that  councilmen  must  be 
freeholders,  claiming  that  it  is  unconstitutional.  My  own 
opinion  is  that  it  is,  as  I  insisted  in  Slate  v.  McAllister,  38 
W,  Va.  p.  497;  but  this  Court  has  again  held  such  provision 
valid.     Ka}ile  v.  Peters,  64  W.  Va.  400. 

SIcMillin  when  elected  and  when  inducted  into  office  was 
not  a  freeholder.  Tliis  charter  says  that  "no  person  shall  be 
eligible"  to  the  office  of  councilman  "unless  a  freeholder".  In 
the  McAIister  Case  I  thought  that  under  such  a  provision  it 
would  suffice  if  the  person  be  a  freeholder  at  the  beginning  of 
his  term;  hut  that  decision  shut  him  out  if  not  qualified  at 
his  election.  But  McMillin  was  not  a  freeholder  at  the  com- 
mencement of  his  term.  Two  days  before  the  election  Traugh 
68  w.  Va. 


lyLiOO^Ie 


498  McMiLLiN   V.   Seelby.  [Dec.  1909. 

coDTejed  to  UcMillin  real  estate;  but  by  deed  of  tliat  same 
date  McUi)liD  conveyed  it  back  to  Traugh,  and  delivered  the 
deed  to  Traogfa  with  the  imderstanding  that  as  McUillin  in- 
tended to  acquire  from  Xuzum  real  estate  in  future  Trangli 
was  to  hold  the  deed  and  not  record  it  until  McMillin  Bhould 
get  a  deed  from  Kuzum.  In  other  words,  Traugh  was  to  hold 
the  land  in  such  trust  Such  trust  was  void  and  the  deed 
vested  absolute  estate  in  Traugh,  if  it  had  ever  been  out  of  Mm. 
If  a  party  conveys  land  to  another  voluntarily  he  cannot  set 
up  a  parol  trust  in  his  own  favor,  as  that  would  deny  the  deed 
and  violate  the  statute  of  frauds.  Poling  v.  Williams,  55  ff. 
Va.  69.  And  even  if  we  say  that  the  deed  to  Traugh  was  not 
effective  to  revest  him  with  title,  because  of  want  of  delivery, 
it  was  later  recorded  and  McMillin  lost  his  estate  and  became 
ineligible.  This  latter  consideration  alone,  this  after  occurring 
disability,  under  some  authorities  would  seem  to  forbid  a  num- 
damus  to  restore  him,  even  after  he  obtained  a  deed  from 
Nuzum.  Opinion  in  Bunting  v.  Willis,  27  Grat.  at  p.  160; 
Ckew'f.  Justices,  2  Va,  Cases  208;  Avery  v.  Jiislices,  Id.  523; 
Polsen  V.  Justices,  'i  Leigh  743;  Fihell  v.  Covsins,  77  Va.  328; 
Cofnmonwfalth  v,  Sherrar,  4  Leigh  643;  Mechem  on  PnUic 
Offices,  section  430.  But  it  is  not  necessary  to  decide  this  aa 
he  was  never  legally  qualified  and  in  office. 

The  plaintiff  seeks  to  relieve  himself  from  the  requirement 
of  a  freehold  qualificati<m  by  saying  that  at  one  time  chapter 
47  of  the  Code  required  a  freehold  qualification,  but  that  it  was 
dispensed  with  by  an  amendment  of  chapter  47,  section  13, 
enacted  by  chapter  92  Acts  1897,  and  that  the  council  of  Fair- 
mont in  1905  adopted  chapter  47  ae  a  part  of  its  charter  as 
allowed  by  secticm  1  of  chapter  47,  and  that  the  freehold 
qualification  having  been  dispensed  with,  therefore  the  provision 
of  the  charter  demanding  it  has  no  effect.  In  the  first  place, 
the  adoption  by  the  council  of  chapter  47  only  has  the  operation 
to  give  the  city  or  town  "powers'"'  given  by  cliapfer  47,  and  to  pro- 
vide that  the  city  or  town  may  elect  officers  as  provided  hj 
chapter  47.  The  ordinance  of  adoption  professes  to  go  no  fur- 
ther, and  could  not.  This  does  not  fix  quaiifications  of  officeis- 
,\nother  answer  is  that  after  the  act  amending  section  13,  chap- 
ter 47,  Code,  and  after  the  adoption  by  the  council  of  that  chap- 
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ter,  the  Legislature  paased  chapter  10,  Acts  of  1899,  amending 
the  charter  of  Fairmont,  and  by  that  act  required  that  council- 
men  should  be  freeholders.  Even  if  the  Bdopti<Hi  by  the  coun- 
tii  of  chapter  47  had  for  a  time  diepensed  with  the  qualifica- 
tion of  freehold  (but  it  did  not)  the  later  act  would  require 
it. 

Ab  to  the  contention  that  the  council  had  no  power  to  de- 
clare the  vacancy,  we  need  only  say  that  the  act  of  the  Legis- 
lature chartering  Fairmont  authorized  it,  and  that  Richards  v. 
Clarksburg,  30  W.  Va,  491,  asserts  the  comjnon  law  power  of 
municipal  corporations  to  remove  officers. 

For  these  reasons  we  dismiss  the  writ  of  aJtemative  man~ 
damtts  heretofore  awarded. 

Writ  refvsed.    Alternative  writ  dismissed. 


CHARLESTON. 

BiQOS  V.  Cabroll  et  als. 
Snbniiitted  June  9,  1909.     Decided  December  14,  1909. 

1.     HuMcii'AL  CoBPOBATioNs — CommoTi  Council— Riffht  of  Recorder 

to  Vote. 

Section  4,  chapter  147,  Act«  o(  tbe  Legislature  1901,  said 
ch^ter  being  the  charter  of  the  City  of  St.  Marys,  providing 
that  "The  municipal  authorltlea  of  said  city  shall  conslat  of 
a  mayor,  recorder,  and  six  councllmen,  two  of  which  council- 
men  shall  be  elected  In  and  for  each  of  the  wards  of  said  city, 
who  together  shall  form  the  common  council,"  etc.,  properly 
construed  with  reference  to  the  general  law  and  Its  other 
pertinent  provlsioDS,  glve^  right  to  the  recorder  to  vote,  Includ- 
ing the  right  to  vote  when  the  council  Is  sitting,  pursuant  to 
section  13  of  said  act,  to  decide  an  election  contest,  (p.  500). 

Petition  of  A.  C.  Biggs  for  writ  of  prohibition  to  Charles 
Carroll,  recorder,  and  otiiera. 

Demurrer  sustained  and  irrit  reftixed. 

Ross  Wells,  Wm.  Beard,  and  F.  II.  McGregor,  for  petitioner. 
G.  D.  Smith,  for  respondent  Charles  Carroll. 
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Miller,  Pkesidekt: 

In  prohibition  defendants  have  rested  on  their  demurrer  to 
the  petition.  The  mie  awarded,  pursuant  to  the  prayer 
of  tlie  petition,  summoned  Carroll,  recorder  of  the  City  of  St 
Marys,  and  E,  H.  Triplett,  mayor,  and  Adolph  Elliott,  and 
five  others,  members  of  the  common  council,  to  show  cause  why 
a  writ  o*  prohibition  should  not  be  awarded  prohibiting  said 
Carroll,  recorded,  from  further  participation,  and  the  said 
mayor  ard  council  from  permitting  him  to  further  participate, 
in  the  deliberations  of  said  council  as  a  member  thereof,  upon 
the  further  hearing  of  the  election  contest,  instituted  by  said 
Elliott  against  Biggs,  the  petitioner,  and  from  further  voting, 
or  attempting  to  vote,  or  recording  his  vote,  upon  any  matter 
arising  upon  the  further  hearing  of  said  contest  before  said  conn- 
cil,  or  upon  any  matter  in  connection  with  the  election  of  a  coun- 
cilman for  the  fii'st  ward  of  said  city. 

Tlie  controlling  question  presented  for  decision  is,  has  Cai^ 
roll,  recorder,  the  right  to  vote  as  a  member  of  the  council  in 
nn  election  contest?  Petitioner  denies  this  right,  and  denies 
that  any  such  right  is  given  him  by  the  charter  of  said  city. 
Chapter  147,  Acts  of  1901,  is  entitled,  "An  act  to  amend  and 
re-enact  and  to  reduce  into  one  act  the  several  acts  incorporat- 
ing the  town  of  St,  Marys,  in  the  County  of  Pleasants,  and 
Htate  of  West  Virginia,  defining  the  powers  thereof,  and  de- 
scribing the  limits  of  said  town  and  incorporating  the  City 
of  St,  Marys  in  said  Pleasants  County."  Tliis  charter  act 
contains  the  following  pertinent  provisions:  Section  4.  "The 
municipal  antliorities  of  said  city  siiall  consist  of  a  mqyor,  re- 
corder and  sis  councilmen,  two  of  which  councilmen  shall  be 
elected  in  and  for  each  of  the  war^s  of  said  city,  who  together 
shall  form'tlic  common  council,"  etc.  SectitHi  5.  "All  the 
corporate  powers  of  said  corporation  shall  be  exercised  by  said 
council  or  under  their  authority,  except  when  otherwwe  herein 
provided."  Section  G.  "The  mayor,  assessor  and  councilmen, 
at  the  time  of  their  election  or  appointment,  shall  be  free- 
holders in  paid  city  and  be  entitled  to  vote  for  the  members 
of  the  common  council  thereof."  Section  8.  "On  the  first 
Tuesday  after  the  first  Monday  in  April  of  each  succeeding 
Year,  there  shall  be  elected  by  the  qualified  voters  of  said  city 
o«  w.  Va. 
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a  mayor  and  recorder,  who  shall  hold  their  respective  offices 
for  a.  period  of  one  year  and  until  their  successors  are  elected 
and  qualified,  and  at  the  same  time  there  sliall  be  elected  in 
each  ward  one  member  of  the  common  council,  who  shall  hold 
hJ8  office  for  two  years  and  until  his  succesBor  is  elected  and 
qualified."  Section  18.  "The  mayor  and  council  and  all  other 
(dficen-  provided  for  in  this  act,  shall  each,  before  entering 
upon  the  duties  of  their  office  and  within  one  week  from  the 
date  of  their  election  or  appointment,  give  the  bond  required 
from  any  officer  by  section  fifteen  of  this  act,"  etc.  Section  21 
impoeee  upon  the  recorder  the  duty  to  keep  the  journal  of  the 
proceedings  of  the  council,  and  have  charge  of  and  preserve 
the  records  of  the  city,  and  in  the  absence  from  the  city,  or 
in  the  case  of  sickness  or  inability  of  the  mayor,  or  during  any 
vacancy  in  the  office  of  mayor,  to  perform  the  duties  of  mayor 
which  pertain  to  him  as  the  chief  executive  of  said  city,  and 
provides  that  he  shall  be  vested  with  all  the  powers  necessary 
for  the  perfonnance  of  said  duty.  Section  23  provides  that 
he  "shall  perform  all  such  other  duties  as  may  by  ordinance 
of  the  council  be  prescribed."  Section  39  repeals  all  acts  or 
parts  of  acts,  inconsistent  with  said  act,  but  provides  that 
"this  act  shall  not  be  construed  to  repeal,  change  or  modify 
any  previous  act  not  inconsistent  with  this  act,  authorizing 
the  town  of  St.  Marys  to  contract  debts  or  to  borrow  money, 
or  to  take  away  any  of  the  powers  conferred  upon  said  town 
of  St.  Marys,  or  upon  the  mayor  or  council,  or  any  of  the  offi- 
cers, conferred  by  general  law,  except  so  far  as  the  same  are 
inconsistent  with  the  powers  hereby  conferred."  And  further 
provides  that  said  city  "shall  be  held  in  all  things  to  be  the 
legal  successor  to  the  town  of  St.  Marys,"  etc.  And  section  13, 
especially  applicable  here,  provides  that:  "All  contested  elec- 
tions shall  be  heard  and  decided  by  the  ccwnmon  council  for  the 
time  being;  and  the  contest  shall  be  made  and  conducted  in 
the  same  manner  as  provided  for  in  contests  for  county  and 
district  ofBcers,  and  the  common  council  shall  conduct  their 
proceedings  in  such  cases  as  nearly  as  practicable  in  conformity 
with  proceedings  of  the  county  court  in  such  cases." 

The  proposition  of  petitioner's  counsel  is  that,  although 
by  secticm  4  the  recorder  is  included  among  those  "who  to- 
gether shall  form  the  common  council,"  and  although  section 
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reason  why  there  should  be  Epecial  provision  for  the  mayor 
than  for  the  recorder,  for  by  the  general  law,  as  well  as  by  the 
charter  of  the  city  of  St  Marys,  he  is  made  the  presiding 
oflSSeer,  and  according  to  general  parliamentary  practices  a  pre- 
siding officer  does  not  vote,  except  in  the  ease  of  a  tie; 
and  in  Bome  states,  an  in  Montana  for  example,  the  general 
law  relating  to  municipal  corporations  specifically  provides 
that,  in  case  of  a  tie  in  any  voting  or  proceeding  in  the  city 
council,  the  mayor  shall  have  the  casting  vote,  but  not  otherwise. 
Jjaws  of  Mont.,  3rd  Sess.,  1893,  section  367.  By  the  statute 
of  Montana  the  mayor  and  board  of  aldermen  together  consti- 
tute the  city  council,  but,  because  of  the  special  provision  re- 
lating to  the  right  of  the  mayor  to  vote,  it  was  held  that  his 
right  was  limited  to  the  case  of  a  tie.  State  v.  Yates,  19  Mont. 
239,  47  Pac.  1004,  37  L.  I!.  A.  205.  But  where  not  so  limit- 
ed, this  right  of  the  mayor  to  vote,  as  a  concomitant  to  member- 
ship, has  never,  so  far  as  we  have  been  able  to  find,  been  ques- 
tioned. And  in  Michigan,  where  a  similar  provision  of  the 
charter  of  the  city  of  Alpena  was  involved,  the  mayor  was  held 
to  be  a  member  of  the  council,  while  sitting,  as  provided  by 
the  charter,  to  judge  of  the  election  and  qualiiieation  of  one  of 
its  own  members.  People  v.  llarshaw,  60  Mich.  200 ;  1  Smith 
on  Mun.  Corp.,  section  290;  28  Cyc.  320.  In  the  Michigan 
case,  the  court  says:  "City  charters  here,  as  in  England,  do 
not  always  agree  in  the  constituents  of  this  body.  In  some 
caches  there  ie  a  separate  council  which  is  only  one  of  the  parts 
of  the  city  legislature,  and  requiring  the  approval  of  another 
board,  or  of  the  mayor,  acting  separately,  as  the  governor  does, 
to  complete  their  action.  But  most  of  our  cities  in  their  earlier 
stages,  if  not  permanently,  have  had  a  council  where  the  mayor 
sits  in  person,  and  over  whose  action  he  has  no  veto.  And  in ' 
all  such  corporations  he  has  been  deemed  a  member  as  clearly 
as  the  alderman;  and,  so  far  as  any  such  provision  as  this  is 
concerned,  there  appears  to  be  no  reason  for  a  distinction". 
We  are  cited  to  Mills  v.  Gleason,  11  Wis.  470  (78  Am.  Dec. 
731).  In  this  case  the  charter  provided  that  the  common 
conncil  should  consist  of  the  mayor  and  aldermen,  etc. ;  that  a 
vote  to  levy  a  tax  should  be  passed  by  two  thirds  of  the  "mem- 
bers elect."  The  tax  there  involved  was  levied  by  a  two  thirds 
Tote   of  the  aldermen,  but  not  of  the  council   including  the 
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msvor.  The  Wisconsin  court  c(»istnied  the  etatate  as  relating 
to  aldermen  only;  ther  being  elected  as  membera  of  the  coun- 
cil, and  as  nothing  else.  That  court  thou^t  that  the  maym, 
though  a  constituent  part  of  the  council,  was  so  as  the  Vice 
President  is  a  pari  of  the  United  States  Senate,  or  the  Ideu- 
tenant  Gorernor,  a  part  of  the  Senate  of  the  state,  and  that 
it  was  not  intended  that  be  should  be  counted  in  determining 
the  two  thirds  vote.  ITiis  was  the  exact  point  and  really  the 
only  point  decided.  That  decision  construed  a  statute  of  Wis- 
consin. Though  respectable  authority,  but  not  directly  in 
point,  shall  we  follow  it?  We  do  not  think  so.  The  general 
policj'  of  our  law  is,  and  has  been,  not  only  to  make  the  le- 
corder  a  member  of  the  council,  but  to  give  him  the  right  to 
vote.  Such  is  the  specific  provision  of  the  general  law;  and, 
finding  nothing  denying  the  right,  we  think  we  should  give 
the  charter  provision  a  construction  such  as  will  harmonize  it 
with  the  general  law.  But  if  the  charter  otherwise  .left  us  ia 
doubt,  this  section  39,  we  think,  removes  all  doubt,  for,  as  we 
have  Been,  that  section  says  the  act  is  not  to  be  construed  "to 
take  away  any  of  the  powers  conferred  upon  said  town  of  St. 
Marys,  or  upon  the  mayor  or  council,  or  atiy  of  the  officen, 
conferred  by  general  law,  except  so  far  as  the  same  are  incon- 
sistent Tvith  the  powers  hereby  conferred."  It  is  conceded  tint 
the  specific  right  to  vote  ia  given  the  recorder  by  section  87 
of  the  general  law,  but  it  is  said  we  are  not  permitted  by  the 
rule  laid  down  in  t>taie  v.  Harden,  62  W.  Va.  313,  to  lo<A  to 
that  law  for  this  authority;  that  the  present  charter  ia  the 
sole  repository  of  all  authority  of  the  council  and  of  every 
member  of  that  body.  Let  us  admit  that  it  is,  is  tlie  pro- 
vision of  section  39  to  be  given  no  effect,  and  ia  the  recorder, 
wlio  besides  being  a  member  of  the  council,  is  an  officer,  to  be 
deprived  of  a  power  conferred  upon  him  by  this  section?  Cer- 
tainly not,  unless  the  right  conferred  by  the  general  law  be 
inconsistunt  with  the  powers  conferred  by  the  charter.  Can 
it  be  said  there  is  any  inconsistency?  How  can  it  be  so?  The 
right  to  vote  given  by  the  general  law  is  perfectly  consistent 
with  membership  provided  by  the  charter,  and  nothing  in  the 
charter  abrogates  this  right. 

Another  argument  is  that  because  section  6  of  the  diarter 

requires  that  the  mayor  and  cotmcilmen  at  the  time  of  their 
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election  or  appointment  shall  be  free-holders,  and  does  not  re-* 
qnire  a  like  qualification  of  the  recorder,  this  implies  that  it 
was  not  intended  by  the  Legislature  that  the  recorder  should 
be  a  member  with  right  to  vote.  If  we  ctmstrue  this  section, 
as  it  probably  should  be,  as  not  including  the  recorder  in  the 
term  "councilman,"  we  Bee  little  force  in  the  argument.  Why 
may  it  not  be  said  tliat  by  not  including  him  the  Legislature 
intended  there  should  be  one  member  not  of  the  free  holding 
class?  Having  made  hiin  a  member  of  council,  and  not  hav- 
ing prescribed  for  him  the  freehold  qualification,  we  have  the 
right  to  say  the  Legislature  intended  that  he  might  not  be  of 
that  class,  though  not  disqualified  on  that  account. 

The  conclusion  reached  renders  it  unnecessary  to  consider 
collateral  questions  presented.  Our  judgment  will  be  that  the 
demorrer  be  sustained,  tlie  rule  discharged,  and  that  the  de- 
fendants recover  of  the  petitioner  their  coats  in  this  Court  ex- 
pended. 

DemuTrer  sustained  and  ivrit  refused. 


CHARLESTON. 

Bane  v.  Lowtiiee-Kaufman  Oil  &  Coal  Co.   et  ah. 

Submitted  February  17, 1909.     Decided  December  14, 1909. 

L.      Bills  a^d  Notes — Joint  Judgment. 

A  Joint  action  may  be  maintained  by  the  holder  of  a  negoti- 
able note  and  a  Joint  Judgment  recovered  against  the  maker  and 
all  the  indoreers,  II  the  note- has  been  protested  or  It  protest 
and  notice  has  been  waived  by  the  Indorsere.     (p.  SOT). 

I.      Banks   and  Bakkino — Authority   of  Caihier — Liability   of  In- 

dor»er». 

A  cashier  has  no  authority,  slmplf  bj  virtue  oT  his  office, 
to  bind  bis  bank  by  an  agreement  made  with  the  lodorsers 
on  a  promisaory  note,  and  unknown  to  the  directors,  to  the 
effect  that  each  of  said  Indoraera  shall  be  liable  only  for  a 
certain  proportion  of  the  debt;  and  It  matters  not  whether 
such  contract  relates  to  original  notes  presented  for  discount, 
or  to  notes  taken  either  in  payment,  or  in  renewal,  of  pre-exis^ 
ing  notes,     (p.  513). 
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•  3,     BAMXt— Notice  to  Directon — Effect  on  Ba»K. 

Notice  to  one  of  the  directors  of  a  matter  affecting  tbe  in- 
terest of  the  bank  which  It  is  to  the  Interest  of  such  director  to 
conceal  ia  not  notice  to  tbe  bank.     <p.  514). 
4.     Appkai,  asd  Eaaoa—Jury—Obiection* — Oath — Waiver — Prewmp- 

tiona. 

In  a.  civil  action,  objection  to  the  form  of  the  oath  admials- 
tered  to  the  Jury  to  try  the  case  can  not  be  made,  for  the  flnt 
time  after  verdict.  If  the  i«cord  bIiowb  that  the  Juiy  were 
s'wom.and  the  form  of  oath  administered  does  not  appear,  thii 
Court  will  presume  that  they  were  properly  awom.   (p.  E16}. 

Error  to  Circuit  Court,  Wetzel  County. 

Action  by  the  Firat  National  Bank  of  New  Martinsrille 
against  the  Lowther-Kaufman  Oil  &  Coal  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  P.  W.  Clark  and  J.  I. 
Norria  bring  error. 

A^rmed. 

Thomas  P.  Jacobs  and  John  M.  Hamilton^  for  plaintiff  in 
error. 

E.  L.  Robinson,  Hall  &  Sail,  and  Henry  M.  Russell,  for 
defendant  in  error, 

Williams,  Judge: 

Plaintiff  brought  an  action  of  assumpsit  in  the  circuit  coart 
of  Wetzel  county  against  the  Lowiher-Kaafman  Oil  &  Coti 
Company,  a  corporation,  the  maker,  and  C.  F.  Lowtber,  W.  R 
Fiteh,  J.  I.  Norris,  Brent  Shriver,  P.  W.  Clark  and  J.  W. 
Kaufman,  the  indorBera  of  six  several  negotiable  promissoiy 
notes  aggregatng,  exclusive  of  interest,  $28,000.00,  and  on  the 
23rd  day  of  July,  190S,  recovered  a  judgment  for  $29,195.34. 
To  this  judgment  F.  W.  Clark  and  Joseph  I.  Norris  obtained 
a  writ  of  error  from  this  Court. 

The  notes  were  endorsed  for  the  accommodation  of  Uw 
maker.  One  of  them  was  payable  to  the  order  of  C.  F.  Lo*- 
ther  and  indorsed  by  him  and  the  others ;  another  one  was  pij- 
able  to  the  order  of  Brent  Shriver  and  indorsed  by  him  and  the 
others;  and  the  remjainiog  four  of  said  notes  were  payable  to 
all  of  the  said  defendants  and  were  indorsed  by  them.  The 
action  was  tried  on  November  2,  1907,  upon  a  demurrer  to  the 
se  w.  Ta. 
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defendants'  evidence,  and  the  jury  found  a  verdict  in  favor  of 
.  plaintiff  for  the  smount  above  stated,  subject  to  the  action  of 
the  court  upon  the  demurrer  to  the  evidence.  The  court  bub- 
tained  the  demurrer  to  the  evidence  and  entered  judgment  upon 
the  verdict.  There  was  also  a  demurrer  to  the  declaration 
which  the  court  overruled. 

The  first  assignment  of  error  relates  to  the  action  of  the 
court  in  overruling  the  demurrer  to  the  declaration.  It  is  in- 
sisted that  the  demurrer  should  have  been  suBtained  for  the  al- 
lied reaBon  that  there  iB  no  authority  in  law  for  a  joint  action 
against  the  nxaker  and  the  several  indorsers  of  a  negotiable 
note  when  the  note  has  not  been  protested,  and  section  11, 
chapter  99,  Code,  is  relied  on.  This  section  provides  that 
debt,  or  assumpsit,  may  be  maintained  and  a  joint  judgment 
rendered  against  the  maker  and  indorser  of  negotiable  paper, 
"if  the  Bame  be  protested."  The  notes  in  the  present  case  were 
not  protested,  but  protest  had  been  waived  by  the  indorsera.  The 
signatures  of  the  endorsers  appear  under  the  following  printed 
words  on  the  backs  of  the  notes  which  were  on  them  at  the 
time  they  were  endorsed,  viz:  "Demand,  Notice  of  Protest 
and  Non-Payment  Waived."  It  is  contended  that  the  statute 
above  referred  to  was  not  intended  to  authorize  a  joint  action 
againet  the  maker  and  several  endorsers  of  a  note  unless  it  has 
been  fornmlly  protested.  We  hardly  think  so.  The  declara- 
tion allefiea  that  the  indorsers  waived  protest  and  notice.  The 
statute  is  remedial  and  should  he  liberally  construed.  Protest 
and  notice  of  dishonor  is  intended  for  the  protection  of  the  in- 
dorser,  and  it  is  a  right  which  he  can  waive.  By  waiver  he 
makes  his  liability  just  as  absolute  as  if  the  paper  indorsed  by 
him  had  been  formally  protested,  and  his  relation  to  the  holder 
and  all  other  indorsera  becomes  the  same  in  every  respect  as  in 
the  case  of  protest.  The  object  of  the  statute  is  to  give  the 
payee,  or  holder  of  the  paper,  a  surer  aud  quicker  remedy  to 
collect  his  money  than  he  formerly  had,  which  was  by  a  pro- 
ceeding against  each' in  dorse  r  in  the  inverse  order  of  their  in- 
dorsement; and  also  to  avoid  a  multiplicity  of  actions.  It 
would,  therefore,  be  extremely  technical  and  unwarranted,  we 
ihiak,  to  give  the  statute  the  limited  construction  contended 
for.     It  would   be  contrary  to  the   spirit  of  the  statute.     It 
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*«s.  ihervfore,  not  error  to  OTernile  the  demurrer  to  the  decla- 

Tbe  next  error  relied  on  in  brief  of  counsel  is  thst  the  court 
ened  in  permitting  the  notes  sued  on  to  go  as  evidence  to  the 
jury.  T}us  inv.jlves  the  Mme  questicHi  raised  by  the  demort«r 
to  cite  declaiaiion:  and.  there  being  no  error  in  ovemiling  the 
demurrer,  it  Decesf^rily  follon-s  that  there  is  no  error  in  ad- 
miitine  the  notes  in  evidence  because  of  want  of  protest.  There 
is  a  written  vairer  on  the  notes. 

The  nest  error  assigned  relates  to  the  rejection  of  the  defense 
set  up  bj  special  pleas  filed  br  the  two  plaintiffs  in  error.  TTie 
plea  of  HOH-assumpsif  was  also  pleaded  and  issues  were  joined 
on  these  several  pleas.  The  special  pleas  set  np,  as  a  defense, 
a  oertaiu  written  contract  allied  to  have  been  made  between 
the  several  endorsers  on  the  aforesaid  notes,  as  directors  and 
stockhntdi'Ts  of  the  Lowther  Oil  Company,  the  predecessor  in 
interest  of  the  Lowther-Kaufman  Oil  &  Coal  Company,  fixing 
and  limiting  their  liability  on  account  of  their  several  indorse- 
ments, of  which  contract  it  is  alleged  plaintiff,  through  its 
cashier,  had  notice,  and  to  the  terms  of  which  it  agreed.  The 
questions  arising  under  these  several  special  pleas  will  be  con- 
sidered along  with  the  questions  arising  under  the  next  aasign- 
nient  of  error  which  relates  to  the  action  of  the  court  in  sustain- 
ing the  demnrrer  to  the  defendants  evidence. 

The  contract  set  up  in  the  special  pleas  bears  date  the  7th 
day  of  November,  1901,  and  is  made  between  C.  F,  Lowther, 
in  his  own  right  and  as  administrator  of  F.  F.  I»wther,  de- 
cea^d,  and  L.  il.  ilerrill,  F.  W.  Clarit,  W.  E.  Pitch,  Joseph  I. 
Xorris,  J.  AV.  Kaufman  and  Brent  Shriver.  It  recites  that 
the  parties  named  own  all  the  stock  in  the  Lowther  Oil  Conv 
pany,  a  corporation,  in  the  following  pn^rtions,  viz:  C.  F. 
r^wiher,  1-4;  the  Estate  of  F.  P.  Lowther,  1-J;  L.  M.  Merrill. 
1-lC;  F.  W.  Clark,  1-lG:  W.  R.  Fitch,  1-16;  Joseph  I.  Norris. 
i-lC;  J.  W.  Kaufman,  3-16  and  Brent  Shriver  1-16.  It  further 
recites  that  it  may  become  necessary  to  borrow  money,  to  execute 
new  notes,  and  to  renew  notes  already  made  in  order  to  carry 
on  the  business  of  the  company ;  that  in  regard  to  such  indebt- 
edness said  parties  are  not  willing  to  be  bound  further  than  in 
proportion  to  the  amount  of  their  stock  held  in  said  c<HnpuiT. 
The  contract  then  proceeds  to  authorize  and  empower  the  presi- 
e«  w.  v«. 
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dent  and  secretary  of  said  corporation  to  borrow  money  not  ex- 
ceeding $50,000.00,  and  also  to  renew  any  outstanding  indebt- 
edness, to  exccote  the  promissory  note  of  said  corporation 
for  any  loan  of  ini^ey,  or  in  renewal  of  notes;  and  concludes 
with  a  guaranty  for  the  payment  of  any  such  note  in  proportion 
to  the  stock  owned  by  each,  and  provides,  that  "if  in  the  nego- 
tiation of  any  such  loan  or  renewal  it  becomes  necessary  for 
any  of  said  stockholders  to  endorse  or  sign  any  such  notes  in- 
dividually in  order  to  satisfy  the  rules  and  regulations  of  the 
bank  from  which  any  such  money  is  borrowed,  the  said  stoek- 
boldere  shall  be  liable  to  said  bank  and  to  each  other  upon  any 
such  note  or  notes  in  proportion  to  their  said  stock  in  said 
eorporatiim."  This  contract  was  signed  by  the  Lowther  Oil 
Oompimy  and  by  all  of  the  above  named  parties,  aud  below 
their  signatures  was  the  following  memorandum  or  note,  "The 
First  National  Bank  of  New  Martinsville  West  Virginia,  here- 
by takes  notice  of  this  contract  and  any  money  it  may  loan  to 
said  Lowther  Oil  Company  will  be  loaned  upon  the  terms 
therein  pet  forth  and  agreed  upon  between  the  individual  stock- 
holders. First  National  Bank,  By  J.  Lee  Harne,  Cash. 
Corporate  Seal  of  First  National  Bank." 

We  have  no  doubt  that  such  a  contract,  as  between  the 
parties  to  it,  i^  lawful  and  enforcible,  but  it  is  claimed  by  de- 
fendant in  error  that  it  was  not  a  party  to  the  eontrart,  and  is 
not  bound  by  it ;  that  the  cashier  was  not  authorized  to  bind 
the  bank  by  such  a  contract;  that  the  directors  never  had  any 
knowledge  of  it,  and  never  ratified  it.  There  is  no  evidence 
in  the  case  that  cashier  Hame  was  authorized  by  the  board  of 
directors  to  make  the  agreement,  nor  does  it  appear  that  he 
ever  presented  it  to  them  for  rntification  at  any  of  their  meet- 
ingd.  Mr.  Hame  says  he  does  not  know  whether  he  presented 
it  to  the  board  of  directors  or  not.  He  says  "It  may  have 
been  presented  at  s  meeting  and  discussed,  but  I  don't  recol- 
lect positively,"  He  also  says  that  he  does  not  know  that  he 
even  called  it  to  the  attention  of  any  of  the  officers  of  the  bank. 
There  is  evidence,  however,  that  Mr.  C,  F.  Ixiwther,  one  of  the 
indorsera,  was  also  a  director  of  the  bank  for  the  years  1903-4. 
But  he,  being  a  one-fourth  owner  of  the  stock  of  the  Lowther 
Oil  Company,  is  bound  by  the  agreement  for  as  large  an  amount 
as  any  other  endorser,  and  is  bound  for  four  times  as  much  as 
66  w.  Va. 


.yLiOO^Ie 


510  Bank  v.  Oil  &  Coal  Co.  [Dec.  1909. 

either  Norris  or  Clark,  the  plaintiffs  in  error,  and  would,  there- 
fore, be  intereeted  in  withholding  his  informaton  from,  the 
other  bank  directors.  Consequently,  the  information  which  C. 
!F.  Lowther  had  could  not  be  imputed  to  the  directors,  who  act 
collectively,  so  as  to  bind  the  bank.  1  Moree  on  Banks  and 
Banking,  sixtions  ll'Z  and  136;  5  Cyc.  461,  and  numerous 
cases  cited  in  note  2'^.  No  copy  of  the  contract  was  deposited 
with  the  bank.  Casliier  Henry  Koontz,  who  succeeded  cash- 
ier Ilarne  in  July  1904,  says  that  he  examined  the  hook  con- 
taining tlie  minutes  of  the  various  meetings  held  by  the  direc- 
tors and  that  tliey  contained  no  mention  of  the  pontract 
Kobert  Morris,  who  was  one  of  the  directors  of  the  bank  ever 
since  its  organization  and  who  lives  in  the  Town  of  New 
Martinsville  and  attended  most  all  of  the  directors'  meetings, 
testifies  that  this  contract  was  never  qalled  to  his  attention,  and 
that  he  had  no  knowledge  of  it  whatever.  S,  Bruce  Hall,  one 
of  the  stockholders  of  the  bank  and  also  its  president  until 
January,  1902,  and  afterwards  a  director  from  January,  1902, 
to  January,  1903,  testified  that  he  had  no  knowledge  of  such 
a  contract.  Both  he  and  Ttobert  Morris,  however,  testified  con- 
cerning a  certain  written  contract  which  was  prepared  by  said 
Hall  and  which,  he  says,  occupied  about  a  half  a  type  written 
page,  limiting  the  liability  of  the  stockholders  of  the  Lowther 
Oil  Company  upon  their  endorsement  of  one  certain  note  of 
$5,000.00,  but  that  this  contract  applied  to  no  other  note,  "niere 
were  a  number  of  $5,000.00  notes  given  by  the  Lowther  Oil 
Company  that  were  endorsed  by  its  directors,  and  the  testi- 
mony of  cashier  Koontz  shows  that  two  of  these  $5,000.00 
notes  were  paid  in  cash,  or  by  check,  in  1905 ;  so  that,  it  does 
not  appear  that  either  of  the  two  $5,000.00  notes  sued  on  is 
the  one  concerning  which  Mr.  Hall  prepared  the  contract.  But 
Mr.  Hall  furthermore  testifies  that  the  bank  was  not  a  party 
lo  the  contract  prepared  by  him,  and  knew  nothing  of  it  Mr. 
llanie,  1he  cashier,  also  testifies  that,  "as  a  rule  wlien  any  of 
IUr  notes  fell  due  he  renewed  them  without  referring  the  jnat- 
ter  to  the  discount  committee,"  and  that  he  does  not  remember 
to  have  referred  any  of  the  renewal  notes  to  the  "discount  eom- 
mitice,  or  having  them  pass  on  tliem."  So  that,  allowing  full 
faith  and  credit  to  all  the  defendants'  evidence  and  consider- 
ing all  proper  and  reasonable  inferences  deducible  from  it,  we 
66  w.  Ta. 
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think  it  fails  to  prove  either  that  cashier  Hame  was  ever 
authorized  by  the  directors  of  the  bank  to  make  the  contract, 
or  that  tliey  ever  ratified  it.  ITie  case  turns  then  upon  the 
following^  question  of  law,  viz:  Had  the  cashier  power,  by 
virtue  of  his  oiUce,  to  bind  his  bank  by  such  a  contract?  We 
think  lie  had  not.  It  is  a  well  settled  principle  of  law  that 
the  cashier  has  no  authority  to  bind  his  bank  by  acts  done  with- 
out authority,  and  beyond  (he  scope  of  his  duties  and  power. 
But  this  is  too  general.  The  question  is,  was  the  particular 
act  in  question  beyond  the  scope  of  his  authority?  To  de- 
termine whether,  or  not,  a  particular  act  of  the  cashier  is  be- 
yond his  power  Is  often  very  perplexing,  because  it  depends 
largely  upon  the  custom  and  usage  of  the  particular  bank  af- 
fected, and  also  upon  usage  prevailing  in  particular  localities. 
Hence  there  is  much  apparent  conflict  in  the  decisions  of  the 
courts  of  the  various  states  of  the  Union. 

Assuming,  as  we  must  do  from  the  proof,  that  cashier  Harne 
had  no  express  authority  from  the  directors  to  surrender  the 
notes  which  had  the  unqualified  indorsements  of  the  indorsers 
thereon,  and  to  take  in  renewal  thereof  notes  indorsed  by  the 
same  pei-sons,  but  under  an  agreement,  separately  made  with 
them  and  not  appearing  on  the  notes,  i^ualifying  and  limiting 
their  several  liabilities  to  a  sum  less  than  the  full  amount  of 
the  notes,  it  is  clearly  seen  that  he  would  thereby  be  surrender- 
ing some  of  the  security  of  his  bank.  This  he  could  not  do 
without  exceeding  his  powers.  This  would  apply  to  all  those 
notes  in  existence  at  the  time  the  contract  was  made,  and  which 
were  carried  into  any  of  the  notes  sued  on,  by  renewals.  But 
it  appears  that  some  of  the  notes  sued  on  were  taken  either  in 
payment,  or  renewal,  of  notes  of  the  Lowther  Oil  Company 
which  were  discounted  after  the  contract  was  made.  Had  the 
cashier  power,  by  virtue  of  his  ofUce,  to  lend  the  bank's  funds, 
or  to  discount  bills  and  notes?  If  he  had  such  power  without 
consulting  the  board  of  directors,  or  the  discount  committee, 
then  we  do  not  doubt  that  he  had  the  power  to  bind  his  bank 
by  the  contract,  because  the  power  to  discount  paper  with  the 
bank's  funds  would  carrj-  with  it  the  power  to  pass  upon  the 
sujficiency  of  the  security,  and  incidentally  the  power  to  make 
any  contract  affecting  the  security  that  the  directors  as  a  body 
could  make.  But  it  is  not  shown  that  the  cashier  is  authorized  by 
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tlie  charier,  or  the  bj-lawe,  of  the  bank  to  make  loans  of  the 
bank's  fniide.  The  eyidence  showE  that  it  waa  the  custom  af 
the  bank  to  have  applications  for  original  loans  passed  on  b; 
the  discount  conimittee  before  the  paper  was  discounted,  al- 
though cashier  Hame  testifies  that,  in  ecmie  instances,  be  dis- 
counted paper  without  inferring  it  (o  the  director  or  to  the 
discount  ocmmittee:  but  he  does  not  claim  that  it  was  the 
usual  ouEtom  or  practice  for  him  to  do  so,  neither  does  he  e&j 
that  he  was  ever  authorized  to  do  so.  Witnesa  Hall  testifies 
that  he  iiad  frequent  controversies  witli  the  cashier  growing 
out  of  Jiis  unwarranted  assumption  of  authority,  and  that  he 
finally  refused  to  serre  as  a  director  on  account  of  it.  We  think 
!he  evidence  is  insufficient  to  prove  the  authority  of  the  cash- 
ier to  make  loans  of  the  bank's  funds,  as  a  rule  or  custom  of 
the  bank. 

In  Bank  of  UuHed  States  v.  Dunn,  6  Peters  51,  it  was  held 
that  it  is  not  mthin  the  duty  of4ie  cashier  and  the  presi- 
dent of  the  bank,  and  that  they  had  no  power  to  bind  the 
bank  by  a  contract  with  an  endorser  <hi  a  promissory  note  that 
he  should  not  be  liable  upon  his  endorsement.  In  United 
States  V,  City  Banl-  of  Coiumbiis,  21  How.  35(i,  the  question 
was  whetlicr  or  not  Jloodie,  the  cashier  of  the  bank,  who  had 
addressed  a  letter  to  the  Secretary  of  the  Treasury  in  which  he 
stated  that  William  Miner,  one  of  the  directors  of  the  bank, 
and  the  bearer  of  the  letter,  was  authorized  to  contract  on  be- 
lialf  of  the  bank  for  the  transfer  of  money  from  the  East  to 
the  South  or  West  for  the  government,  had  the  authority  there- 
by to  bind  his  bank.  In  pursuance  of  this  letter  Miner  recdved 
a  draft  from  the  Secretary  of  the  Treasury  drawn  upon  the 
Assistant  Treasurer  at  New  York  in  favor  of  the  Assistant 
Treasurer  at  New  Orleans  for  $100,000.00.  Miner  cashed 
the  draft  in  person  but  did  not  turn  the  money  over  to  the 
Assistant  TTeof^u^er  at  New  Orleans,  nor  did  it  appear  that  the 
City  Bank  of  Columbua  had  received  any  of  the  funds.  In  the 
trial  of  tlie  action  against  the  City  Bank  of  Columbus,  the  fol- 
lowing chai-ge  was  given  to  the  jury,  and  wae  upheld  by  the 
Supreme  Court,  viz:  "That  if  they  should  find  that  the  let- 
ter written  by  Hoodie  was  his  own  act,  and  had  been  given 
without  (he  knowledge  or  authority  of  the  board  of  directors, 
or  any  of  them  individually,  except  Miner,  and  that  the  agency 
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ot  Miner  was  not  constituted  by  or  known  to  the  board  of 
(iireetors,  or  the  direetora  individually,  or  any  of  them  except 
Miner,  but  was  the  act  of  the  cashier  alone;  and  if  they  should 
find  that  Moodie  had  no  power  as  cashier,  except  such  as  be- 
longed to  the  (^ce  of  caehier  generally,  or  such  as  are  given 
by  the  charter  or  by  the  by-law  or  other  law  or  usage  of  the  said 
bank,  that  the  defendant  was  not  concluded  by  that  letter, 
and  is  not  bound  by  the  contract  made  by  Miner,  without  some 
subgequent  ratification  of  the  same,  though  the  Secretary  had, 
in  contracting  with  Miner,  relied  upon  it  aa  the  act  of  the 
bank." 

In  our  view  this  charge,  or  instruction,  states  correctly 
and  comprehensively  the  principle  applicable  to  the  present  case. 
It  ib  true,  as  counsel  for  plaintiffs  in  error  argues,  that  there  is 
a  presumption  in  favor  of  the  regularity  of  the  act  done  by 
the  cashier,  and  that  this  presumption  may  be  invoked  by  the 
party  deceived  by  the  cashier's  conduct.  But  this  is  only  a  re- 
buttable presumption  which,  in  the  present  case,  is  overthrown 
by  the  proof  which  shows  that  he  was  acting  without  authority 
and  that  his  unauthorized  act  was  not  subsequently  ratilied 
by  the  directors.  If  the  indorsers  have  been  deceived  by  trust- 
ing too  much  to  the  authority  of  the  cashier,  they  may  properly 
be  said  to  have  voluntarily  taken  the  risk  in  relying  upon  the 
cashier's  assumption  of  power,  and  they  must  suffer  the  coq- 
eequences  resulting  from  their  failure  to  make  further  inquiry 
into  his  authority;  if  they  had  made  inquiry  of  the  board  of 
directors  at  the  time  the  notes  were  renewed  and  the  contract 
of  limited  indotBcmont  was  entered  into,  they  would  have  found 
that  the  cashier  had  not  been  authorized  to  accept  their  quali- 
fied indorsements  in  renewal  of  paper  which  they  had  pre- 
viously indorsed  unqualifiodly,  and  that  he  was  likewise  without 
authority  to  make  new  loans  upon  such  qualified  indorsements. 
The  stockhrfders  of  the  bank  should  not  be  made  to  suffer  be- 
cause of  the  unwarranted  assumption  of  power  on  the  part  of 
the  caehier. 

Counsel  for  (plaintiffs  in  error  relies  upon  the  following 
cases  from  this  Court :  Smith,  v.  Law/son,  18  W.  Va.  212 ;  Bank 
V.  Kimberlatids.  IG,  W.  Va.  535;  Casey  v.  Hale,  15  W.  Va. 
867 ;  Bank  v.  Manufacturing  Co,,  56  W.  Va.  446.  These  cases 
do  not  govern,  because  there  is  no  evidence  in  the  present  ease, 
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as  tiiere  iraa  in  thoee,  that  the  act  of  the  cashier  vas  afterwards 
ratified  by  the  board  of  directors,  either  expressly  or  by  iiD- 
plicatioi}.  To  constitute  an  implied  ratification  the  pereon,  or 
body,  affected  by  it,  must  have  had  knowledge  of  the  act  to  be 
ratified;  and,  aa  before  stated,  there  is  no  proof  in  the  present 
case  that  the  directors,  or  any  of  them,  except  C.  F.  Lowther, 
who  would  be  interested  in  withholding  the  information  from 
the  directors,  had  any  knowledge  of  the  contract. 

A  number  of  decisions  from  the  courts  of  other  states  are 
likewise  relied  on;  but  we  deem  it  unnecessary  to  review  them 
in  this  opinion,  for  the  reason  that  almost  all  of  them  are  dis- 
tinguishable in  some  material  respect  from  the  present  casei 
and  for  the  further  reason  that  we  regard  the  principles  an- 
nounced by  this  Court  in  the  cases  of  Lamb  v.  CecU,  25  W.  Va. 
288  and  Bank  v.  Wetzel,  58  W.  Va.  1,  as  determining  this  case. 
If  the  cashier  had  authority  to  accept  a  note  in  lieu  of  the 
bank's  funds  on  such  a  qualified  indorsement,  we  could  see  no 
reason  why  he  would  not  also  have  authority  to  accept  a  note 
indorsed  purely  as  matter  of  form,  and  under  an  agreement 
to  release  the  indoiser  from  all  liability.  The  law  con- 
fers no  such  power  upon  the  cashier  simply  by  virtue  of 
his  office.  The  etockholders  of  a  bank  entrust  the  lending  of 
its  money  and  the  management  of  its  affairs  to  a  board  of  di- 
rectors, and  if  the  bank's  charter  does  not  authorize  the  cash- 
ier to  lend  its  funds,  he  can  derive  his  authority  to  do  eo  only 
from  the  board  of  directors  who  must  act  collectively,  and  as 
a  body,  and  who  are  not,  individually,  by  virtue  of  their  o&tx, 
the  several  agents  of  the  bank.  5  Cyc.  466 ;  1  Morse  on  Banks 
and  Banking,  section  124. 

Finding,  therefore,  that  the  contract  of  limited  indorsement 
set  up  by  the  special  pleas  does  not  bind  the  bank,  it  constitutes 
no  valid  defense  to  the  plaintiffs'  action.  Consequently,  it  be- 
comes unnecessary  for  us  to  decide  whether,  or  not,  the  series 
of  notes  executed  by  the  Lowther-Kaufman  Oil  &  Coal  Com- 
pany were  taken  in  payment  of  the  notes  held  by  the  bank 
against  the  Lowther  Oil  Company,  or  were  simply  renewals  of 
those  notes. 

For  the  reasons  hereinbefore  stated  it  was  not  error  to  rcfnsa 

to  permit  witness  Hame  to  answer  the  question,  whether  or 

not,  F.  W.  Clnrk  had  refused  to  indorse  notes  of  the  Lowfber 
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Oil  Company  until  after  the  contract  before  mentioned  was 
signed. 

It  is  also  assigned  as  error  that  J.  W.  Kaufman,  one  of  the 
indorsers,  waa  proceeded  against  as  a  non-residentj  upon  order 
of  publication,  and  judgment  rendered  against  him  jointly  with 
the  other  indorBere,  But  this  is  error  affecting  Kaufman  only ; 
it  is  a  matter  of  which  he  alone  has  any  right  to  contplain ;  ■ 
and  ifl  in  nowise  prejudicial  to  plaintiffs  in  error. 

It  is  also  alleged  as  error  that  the  record  does  not  show  that 
the  jury  were  sworn  to  try  the  issues  joined.  The  record  shows 
that  on  October  15,  1907,  issues  were  joined  on  the  general 
plea  of  fwn~asstimpBit  and  also  on  several  special  pleas;  that 
the  jury  were  selected  on  that  day  and  were  "charged  and  cau- 
tioned aa  the  law  directs,"  and  were  adjourned,  and  the  trial  of 
the  cause  iikewisc  adjourned  until  the  28th  of  October,  1907; 
that  on  the  latter  date  an  order  was  made  in  the  cause  which 
ehowB  that  the  jury  were  "sworn,  agreeable  to  their  adjourn- 
ment"' on  the  15th  of  October,  1907.  We  think  this  is  suffi- 
cient to  show  that  the  jurj-  were  sworn  to  try  the  issues.  The 
oath  at  this  time  could  have  been  administered  for  no  other 
purpose  inasmuch  as  the  jury  had  been  previously  elected  to 
try  the  case.  It  is  not  necessary  that  the  record  should  state 
the  form  of  oath  administered.  State  v.  Suifin,  22  W.  Va. 
771;  S-wemey  v.  Boier,  13  W.  Va.  158;  State  v.  Ice,  34  W. 
Va.  244;  Staie  v.  Kelltson.  56  W.  Va.  690  (47  S.  E.  166). 
Purthemiore,  the  record  does  not  show  that  any  objection  was 
made,  at  the  time,  to  the  form  of  the  oath,  whatever  the  form 
was  that  was  administered;  and  if  there  was  really  any  defect 
in  the  form  of  the  oath,  plaintiffs  in  error  waived  it  by  failing 
to  object.     Stale  v.  Ice,  supra. 

"The  lerm  'issue'  is  collective,  and  in  a  case  where  there 
veie  several  issues  it  is  sufficient  merely  to  swear  the  jury 
to  try  'the  issue.'  "  24  Cyc.  371;  WhUe  v.  Clay,  7  Leigh  68; 
Machry  v.  Fuqm,  3  Call.  19;  llatclier  v.  Fowler,  1  Bibb.  337; 
Bate  V.  Lewis,  1  J.  J.  Marsh,  316;  Point&r  v.  Thompson,  7 
Hump.  532.  It  is  too  late  to  object  to  the  form  of  oath  after 
the  verdict.     Thompson  &  Merriam  on  Juries,  section  286. 

Finding  no  error  in  the  record  of  which  plaintiffs  in  error 
have  any  right  to  complain,  the  judgmKnt  of  the  lower  court 
will  be  alBrmed.  Affirmed. 
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CHARLESTON. 

West  Virginia  Central  Gas  Co.  v.  Holt,  Jldue. 
Submitted  November  30,  1909.    Decided  December  21,  1909. 

1.  CoBTO — Appeal  from  Justice  of  the  Peace. 

In  a  case  appealed  from  a  justice  of  tbe  peace  to  the  circuit 
court  by  the  party  against  whom  ludgment  mts  rendered  by 
the  juBtice.  and  wbo  hae.  on  the  trial  In,  the  circuit  court,  re 
duced  tbe  Judgment  of  the  Justice  more  than  five  dollars,  bat 
-  who  has  not  made  the  tender  prescribed  by  tbe  statute,  the 
circuit  court  has  no  power  to  render  a  Judgment  against  aock 
appellant  in  favor  of  the  appellee  for  costs  atraut  the  trial  la 
the  circuit  court,  unlesa  It  be  In  a  case  "Involving  the  title  to 
specific  personal  property,  or  the  poaseaalon  of  real  estate,  the 
freedom  of  a  person,  the  validity  of  a  law  or  an  ordtnance  of 
any  corporation,  or  tbe  right  of  any  corporation  to  levy  tolls 
dr  taxes."     (p.  519). 

2.  ProniBiTioN — nnauthOTized  Judgment — Enforcement. 

Prohibition  lies  to  prevent  the  enforcement  of  an  unauthor- 
ized Judgment  for  coats  rendered  by  a  circuit  court,  notwitb- 
standlng  the  said  circuit  court  may  have  Jurisdiction  to  pro- 
nounce Judgment  upon  the  merits  of  the  action,     (p.  &19). 

ApplicatioD  by  the  West  Virginia  Central  Gas  Companv  for 
writ  of  prohibition  against  John  Homer  Holt,  cimut  judge, 
and  otherB. 

Writ  Granted. 

Talbott  tfc  Hoover,  for  petitioner. 

Williams,  Judge: 

Tliia  is  an  original  application  for  the  writ  of  prohibition  to 
prevent  the  enforcement  of  so  much  of  a  judgment,  rendered 
against  the  petitioner  in  favor  of  W.  B.  Lake  by  the  circuit 
court  of  Barbour  county  on  the  11th  day  of  October,  190ft, 
as  adjutiged  that  petitioner  ehould  pay  to  the  said  W-  B. 
Jjake  the  costs  incurred  by  him  upon  the  trial  of  the  cause  in 
the  circuit  court.     There  ie  no  defense  to  the  alternative  writ. 

It  appears  that  W.  B.  Lake  recovered  a  judgment,  in  a 
justice's  court,  against  petitioner  for  tlie  sum  of  $50.00  and 
costs,  on  tbe  13tli  day  of  Januari-,  1909;  that  petitioner  ap- 
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pealed  from  tliia  judgment  to  the  circuit  court  of  Barbour 
county,  of  which  circuit  court  the  Honorable  John  Homer  Holt 
is  judge,  and  on  the  9th  of  October,  1909,  the  cause  was  tried, 
resulttDg  in  a  judgment  againet  petitioner  and  its  surety  on 
the  appeal  bond  for  the  sum  of  $40.00.  The  courts  also  ren- 
dered judgment  against  petitioner  in  favor  of  W.  B.  Lake 
for  his  costs  incurred  in  the  circuit  court  and  before  the 
justice.  The  judgment  order  recites  that  petitioner  had  re- 
duced the  judgment  recovered  before  the  justice  more  than 
$5.00,  but  that  petitioner  had  made  no  tender  of  any  sum  of 
money  to  Lake  before  the  trial  on  the  appeal. 

Petitioner  insists  that  the  court  had  no  power  to  render 
judgment  for  costs  against  it.  This  depends  upon  the  proper 
construction  of  section  171,  chapter  50,  Code. 

The  jurisdiction  to  render  judgment  for  costs,  eo  nomine, 
in  favor  of  one  party  to  an  action  against  another  depends  al- 
together upon  statute;  the  courts  had  no  power  to  do  so  at  the 
common  law.     11  Cyc.  24;  West  v.  Ferguson,  16  Grat.  270. 

Section  8,  chapter  138,  Code,  provides  that  where  one  party 
recovers  final  judgment  for  money  against  another,  whether 
he  be  plaintiff  or  defendant,  he  shall  recover  his  costs  against  tlie 
opposite  party,  except  where  it  is  otherwise  provided.  This  - 
general  statute  is  modified  by  section  171,  cliapter  50,  Code, 
which  limits  the  power  of  the  circuit  court  to  render  judg- 
ment for  costs  in  certain  instances.  It  reads  as  follows: 
"If,  upon  the  trial  in  the  circuit  court,  the  appellant  do  not 
increase  the  original  judgment  if  it  was  in  his  favor,  or  reduce 
it  if  it  was  against  him,  more  than  five  dollars,  exclusive  of 
interest  and  costs,  the  appellant,  and  those  who  signed  the 
bond,  shall  pay  the  costs  of  the  appeal,  except  in  cases  in- 
volving the  title  to  specific  personal  property,  or  the  posses- 
sion of  real  estate,  the  freedom  of  a  person,  the  validity  of  a 
law  or  an  ordinance  of  any  corporation,  or  the  right  of  any 
corporation  to  levy  tolls  or  taxes.  In  such  cases  costs  shall 
be  awarded  as  the  court  deems  right.  Provided,  That  the  ap- 
pellant shall  in  no  case  recover  costs  where  the  original  judg- 
ment against  him  is  reduced  more  than  five  dollars,  unless 
before  such  appeal  is  tried,  he  shall  have  tendered  the  ap- 
pellee an  amount  equal  to  or  greater  than  the  judgment  ro- 
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covered  by  him  on  the  trial  of  such  appeal,  together  with  all 
cofltB  that  may  hare  accrued  up  to  the  time  of  such  tender." 
Petitioner,  against  whom  judgment  was  rendered  by  the 
justice  for  $50.00,  appealed  to  the  circuit  court  and  there 
reduced  the  judgment,  which  waa  still  against  it,  more  than 
five  dollars;  hut  it  had  made  no  tender  of  any  amount  ot 
money  to  the  appellee  before  the  trial  on  appeal.  While  the 
purpose  of  the  legislatnre  might  have  been  more  clearly  ej- 
pressed  than  it  is  by  the  section  above  quoted,  still,  the  eri- 
dent  purpose  of  it  is  to  give  appellant  a  right  to  recorer 
his  costs  about  his  appeal  in  any  case  where,  by  appealing, 
he  has  prevailed  to  the  extent  of  more  than  five  dollars;  and 
when  he  appeals  from  a  judgment  which  was  against  him,  and 
reduces  it  more  than  five  dollars,  he  may  be  said  to  have 
prevailed  to  that  extent.  But  as  a  condition  of  his  right  to 
recover  costs  when  the  judgment  on  the  appeal  is  still  agsiost 
him,  although  he  has  reduced  it  more  than  five  dollars,  be 
must  have  made  a  tender  of  an  amount  equal  to,  or  greater  than, 
the  judgment  against  him  on  the  appeal  and  the  costs  in- 
curred by  the  appellee  up  to  that  time;  and,  as  a  penalty  for 
his  failure  to  make  the  required  tender,  the  law  says  he  shall 
not  have  a  judgment  for  his  costs  about  his  appeal.  By 
making  the  tender  he  would  show  that  be  only  controverted 
the  amount  by  which  he  was  able  to  reduce  the  judgment, 
and  by  not  making  any  tender  he  shows  that  he  controverts 
the  whole  amount  of  the  appellee's  demand.  But,  on  the 
other  hand,  it  does  not  follow  that,  because  appellant  has  not 
made  the  required  tender  and  is,  therefore,  not  entitled  to  a 
judgment  for  costs  against  the  appellee,  the  appellee  is  en- 
titled to  recover  his  costs  about  the  appeal  against  the  ap- 
pellant. By  reducing  the  judgment  against  himself  more  than 
five  dollars  the  appellant  has  justified  his  extending  the  litiga- 
tion', and  because  he  has  prevailed  over  the  contention  of  the 
appellee  to  the  extent  of  more  than  five  dollars,  the  appellee 
shall  not  recover  his  costs  about  the  appeal.  In  a  case  where 
appellant  appeals  from  a  justice's  judgment  against  him,  and 
makes  no  tender  to  the  appellee  before  trial  in  the  eircait 
court,  and  the  judgment  of  the  circuit  court  is  against  ap- 
pellant, but  for  an  amount  more  than  five  dollars  less  than 
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the  judgment  appealed  from,  each  party  must  pay  his  own 
costs  accruing  on  the  appeal;  and  the  circuit  court  has  no 
jurisdiction  in  such  case  to  pronounce  judgment  in  favor  of 
one  party  against  the  other  for  costs  about  the  trial  in  the 
circuit  court.  Section  171,  chapter  50,  Code,  vests  the  circuit 
court  with  discretion  in  awarding  costs  only  "in  cases  involving 
the  title  to  specific  personal  property,  or  to  the  possession  of 
real  estate,  the  freedom  of  the  person,  the  validity  of  a  law 
or  an  ordinance  of  any  corporation  or  the  right  of  any  cor- 
poration to  levy  tolls  or  taxes." 

The  writ  of  prohibition  lies  to  prohibit  the  enforcement  of 
an  unauthorized  judgment  for  costa.  West  v.  Ferguson,  16 
Grat.  870 ;  Wilkinson  v.  Hoke,  39  W.  Va.  403 ;  City  of  Charles- 
ton V.  Beller,  45  W.  Va.  44;  and  Bice  V.  Telephone  Co.,  63 
W.  Va.  531. 

So  much  of  the  judgment  of  the  circuit  court  of  Barbour 
county  as  gives  W.  B.  Lake  a  recovery  for  costs  incurred  by 
him  upon  the  trial  of  the  appeal  in  the  circuit  court  of  Bar- 
bour county  against  petitioner  was  beyond  the  power  of  the  court 
to  render  and  the  writ  of  prohibition,  as  prayed  for,  pro- 
hibiting the  Honorable  John  Homer  Holt,  Judge  of  the  said 
circuit  court,  from  enforcing  the  collection  of  it,  will  be  awarded. 
Writ  Qranted. 

BranitoNj  Jddge,  (concurring)': 

If  appellant  gains  $5  he  gets  cost,  if  he  has  made  tender ;  but 
if  he  makes  no  tender  he  does  not  recover  costs.  But  in  that 
case  appellee  gets  no  costs.  The  statute  does  not  give  him 
costs.  If  an  equal  or  greater  amount  is  found  against  appel- 
lant, appellee  recovers  costs  of  appeal  under  section  172,  not 
under  section  171. 

Where  the  appellant  gains  five  dollars  on  appeal,  he  is  victor, 
and  justifies  his  appeal,  and  therefore  the  statute  does  not  visit 
him  with  costs  simply  because  he  made  no  tender;  but  for  want 
of  tender  he  does  not  recover  costs,  though  he  has  justified  his 
appeal. 
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he  gave  her.  She  denies  any  promise  to  marry  the  plaintiff, 
maintains  that  the  two  items  of  personal  property  were  given 
her  as  compeneatioa  for  domestic  services,  and  alleys  that  tlie 
deed  was  made  to  her  by  plaintiff  in  payment  for  such  services 
and  to  avoid  hie  creditors.  Whether  marriage  was  the  con- 
sideration for  the  transfer  of  the  property  is  the  issue  primarily 
to  be  determined.  And  parol  evidence  is  admissible  to  show 
that  marriage  was  the  real  consideration  for  the  deed  conveying 
the  land.     Wilfong  v.  Johnson,  41  W.  Va.  283. 

A  considerate  view  of  the  evidence  in  this  suit  points  con- 
vincingly to  the  fact  that  the  conveyance  of  the  land  was  made 
upon  the  faith  of  marriage  and  that  the  same  was  its  sole  con- 
sideration. Many  facts  and  circumstances  establish  tliis  conclu- 
eion.  So  other  deduction  can  fairly  be  drawn  from  the  facts 
and  circumstanees  proved.  Admissions  proved  to  have  Iwen 
made  by  defendant,  many  of  which  are  not  denied  by  her,  show 
that  an  engagement  to  marry  existed  between  her  and  the  plain- 
tiff. That  the  deed  was  made  in  consideration  of  this  engage- 
ment appears  not  alone  from  direct  testimony  to  that  effect,  but 
from  the  acts  and  conduct  of  the  parties  and  the  circumstances 
attending  the  transaction.  The  contention  that  the  deed 
was  made  to  avoid  creditors  is  not  sustained,  in  the  light  of 
the  evidence  as  a  whole.  It  is  established  by  evidence,  which 
is  reasonably  clear  and  certain,  that  the  real  consideration  for 
the  deed  was  marriage.  On  the  other  hand,  it  seems  true  that 
the  organ  and  sewing  machine  were  transferred  to  her  in  pay- 
ment for  services. 

Defendant,  by  her  own  faithlessness  to  a  sacred  contract,  has 
secured  an  unconscionable  advantage.  She  seeks  to  keep  the 
land  after  the  consideration,  by  her  own  act,  has  wholly  failed. 
Good  conscience  renounces  her  determination  to  hold  the  land. 
Plaintiff  is  clearly  without  adequate  legal  remedy.  Defendant 
is  an  infant.  She  may  avoid  the  promise  of  marriage  without 
liability  for  damages.  Xo  remedy  at  law  will  adequately  reach 
such  case,  even  where  damages  are  obtainable.  Equity  will  inter- 
pose. It  alone  can  do  perfect  and  complete  justice.  In  a  case 
of  this  character,  equal  and  adequate  justice  demands  a  cancella- 
tion of  the  deed  and  a  reconveyance  of  the  land.  Equity  grants 
it.     While  V,  Bailey,  65  W.  Va.  573;  Goldsmith  v.  Goldsmith. 
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46  W.  Va.  426 ;  Wilfong  v.  Johnson,  supra;  BockafeJloa  v. 
Newcomb.  67  111.  186. 

The  circuit  court  being  manifestly  in  error  in  denying  to 
plaintiff  a  cancellation  of  the  deed  and  a  reconveyance  of  the 
land  to  him,  we  reverse  the  decree  and  remand  the  cause  for 
further  proceedings  to  be  had  pursuant  to  this  opinion.  This 
conclusion  is  prompted  by  simple  justice,  demanded  by  the  con- 
vincing character  of  the  case  as  a  whole. 

Reversed  and  Remanded. 


CHARLESTON. 

State  v.  Matnahd. 

Submitted  February  16,  1909.    Decided  December  21, 1909. 

QAMisQ—Playing  Cards  at  a  Public  Place~-Evidence. 

An  Indictment  for  playing  cardB  at  a  public  pl&ce  or  place 
of  public  resort,  other  than  a  botel  or  tavern.  Is  not  suBtalned 
where  the  evidence  shows  that  the  public  were  in  every  way 
excluded  from  the  place  at  the  time  the  pli^ns  occurred,  (p^ 
&23). 

Error  to  Circuit  Court,  Wayne  County. 
Winchester  Maynard  was  convicted  of  playing  cards  in  a  pub- 
lic place,  and  brings  error. 

Reversed,  and  Defendant  Discharged. 

J.  H.  Meek,  for  plaintiff  in  error. 

William  0.  Conley,  Attorney  General,  and  D.  E.  Matthews, 
Assistant  Attorney  General,  for  the  State. 

HOBINSON,  JnDGE : 

Winchester  Maynard  was  indicted  for  playing  cards  at  a  public 
place  and  a  place  of  public  resort,  other  tlian  a  hotel  or  tavern, 
under  Code,  chapter  151,  section  4.  Trial  by  jury  was  waived, 
and  the  court  heard  the  case  upon  an  agreed  statement  of  facta. 
It  found  the  accused  guilty,  assesBed  a  fine,  and  rendered  judg- 
ment against  him  accordingly. 

6«  w.  v«. 
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The  following  jb  the  statement  of  facts:  "The  defendant  and 
aa  many  as  twenty  or  more  persons  did  play  at  a  game  of  carda 
at  the  building  mentioned  in  the  indictment  in  Wayne  County, 
West  Virginia,  and  within  one  year  from  the  finding  of  the  in- 
dictment at  divers  times.  That  while  the  game  was  going  on  the 
door  to  the  building  was  shnt  and  locked  and  no  one  but  the  play- 
ers allowed  in  the  room,  all  others,  being  kept  out;  that  the  room 
where  the  playing  waa  done  was  a  basement  room  entirely  under 
the  street  or  public  road,  and  was  used  for  no  purpose  other  than 
for  gaming  and  was  not  within  view  of  any  public  place  or  of 
any  person  whatsoever  eicept  the  players;  that  on  divers  oc^ 
casions  parties  of  players  organized  for  the  purpose  of  playing 
the  said  game  and  resorted  to  said  room  to  play  and  did  play 
said  game;  that  when  the  game  was  organized  the  door  waa 
fastened  and  no  one  but  players  allowed  to  see  the  game  and 
that  as  many  as  eight  persona  were  in  the  game  at  a  time." 

The  place  mentioned  in  the  indictment  is  "the  basement  room 
under  the  office  formerly  occupied  by  Dr.  A.  Watts,  in  the  village 
of  East  Lynn."  As  we  have  stated,  that  place  is  charged  in  the 
indictment  to  be  a  public  place  and  a  place  of  public  reaort. 
Is  it  such  place?  Under  this  indictment  it  ia  the  public  char- 
acter of  the  place  that  makes  the  playing  an  offense.  If  the 
place  charged  ia  not  ahown  to  have  been  a  public  one,  no  offense 
is  proved. 

Decision  in  this  case  ia  controlled  by  State  v.  Brast,  31  W.  Va. 
380,  Judge  Sntdeb  there  dealt  with  the  identical  question 
arising  under  this  same  statute.  After  reviewing  the  Virginia 
authorities,  he  says :  "The  general  principle  to  be  deduced  from 
these  cases  seems  to  be  that  the  place  at  which  the  gaming  occurs 
must  be  public  at  the  time  the  playing  takes  place.  It  muat 
be  a  place  to  which  people  are  at  the  time  privileged  to  resort 
without  an  invitation.  There  must  alao  be  a  publicity  about 
it,  for  this  statute  is  not  intended  to  reach  concealed  giunbliug 
in  a  private  place.  There  are  other  provisions  of  the  statute 
made  for  the  punishment  of  such  cases.  The  provision  is  not 
intended  to  suppress  gambling  as  a  vice  per  se,  but  to  prevent 
it  from  becoming  an  annoyance  and  a  nuisance  to  the  public, 
or  persons  not  participating  in  it." 

The  facta  now  before  us  do  not  ahow  the  place  in  queation 
66  w.  Va. 
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to  have  been  a  public  place  and  a  place  of  public  resort  at  the 
time  the  playing  at  cards  occurred.  Those  facte  show  it  to  , 
have  been  at  that  time  a  private  place — a  place  of  private 
resort  only.  The  building  was  shut  and  locked,  and  no  one 
but  the  playera  were  allowed  to  enter.  The  public  were  ei- 
eluded  by  the  key.  The  public  could  not  resort  to  the  place 
while  the  playing  was  going  on.  The  players  only  were  ad- 
mitted. Xor  did  the  public  have  a  view  of  the  place  at  the 
time.  The  playera  made  the  place  strictly  private  for  their 
purpose.  Then  how  could  the  playing  be  an  annoyance  or 
nuisance  to  the  public  or  to  persons  not  participating  in  the 
game?  It  must  be  -such  annoyance  or  nuisance  to  .be  an 
offence  within  the  meaning  and  purpose  of  the  particular  stjitute 
upon  which  the  indictment  is  based. 

The  judgment  is  erroneous.  It  will  be  reversed,  the  find- 
ing of  guilty  set  aside,  and  the  defendant  discharged  from  ac- 
cusation under  the  indictment. 

Reversed  and  Defendant  Discharged. 


CHARLESTON. 

Callihan  v.  Russell. 
Submitted  January  19,  1909.    Decided  December  21,  1909. 

TAXArioN — Tar  Sale — Reaemption. 

It  one  entitled  to  redeem  land  from  tax  sale,  because  of  the 
ownership  of  an  Interest  therein,  ohtalna,  within  the  year  tor 
redemption,  by  reliance  upon  her  right  to  redeem,  an  astign- 
ment  of  the  tax  purchase  in  the  name  of  her  huBband,  upcm 
which  assignment  a  deed  for  the  land  la  obtained  in  his  name 
after  the  expiration  of  the  year,  equity  will  declare  the  tians- 
actlon  to  be  a  mere  redemption  of  the  land.     (p.  527). 

Same. 

Th-i  law  which  gives  one  a  privilege  of  redemption  will  not 

suffer  him  to  convert  It  into  a  privilege  of  purchase;  and  wlitt- 

ever  form  the  transaction  between  him  and  the  tax  parchaser 

mar  assume,  It  will  be  held  to  be  in  fact  a  redemption,  (p.  EM). 
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Where  there  Is  such  relatloDBhip  by  privity  or  otherwise  be- 
tween parties  owning  Interests  In  the  same  land  that  It  would 
bo  manfFestly  luequttable  for  one  of  them  to  secure  a  tax 
title  to  the  land  ta  the  exclusion  ot  the  title  of  the  others,  the 
acquiring  of  such  tax  title  will  be  held  to  operate  only  as  a 
redemption  of  the  land.     (p.  GZ9). 

Appeal  from  Circuit  Court,  Barbour  County, 
BiU  by  William  F.  Callihan  and  others  against  Calvin  Rus- 
fiell  and  others.     Decree  for  defendants  and  plaJntiffa  appeal. 
Reversed  and  Remanded. 
Melville  Peck,  for  appellants. 
Samuel  V.  Woods,  for  appellees. 

RoBixsoN,  Judge: 

For  taxes  delinquent  for  the  year  1900,  a  tract  of  64  acres  of 
land  was  sold  by  the  sheriff  of  Barbour  county  to  S.  A.  Moore 
and  W.  T.  George.  The  sale  was  made  January  12,  1903.  The 
land  was  sold  under  as  assessment  and  delinquency  in  the  name 
of  William  F.  Callihan  and  wife.  It  had  been  conveyed,  in 
1873,  to  James  Stewart,  tnistee,  by  tlie  father  of  Callihan,  for 
the  exclusive  use  and  benefit  of  Callihan  and  his  wife,  Penelope 
Jane,  during  their  natural  livea  or  the  life  of  either  of  them. 
Upon  the  death  of  both  of  these  parties,  the  remainder  in  the 
trustee  was  to  cease  and  determine,  and  the  deed  tlien  vested 
title  to  that  remainder  in  the  surviving  children  of  the  body  of 
Callihan.  The  deed  was  in  consideration  of  love  and  affection. 
Since  the  date  of  this  conveyance  Callihan  and  hia  wife  had  been 
in  possession  of  the  land.  She  died  in  1903,  and  he  continued 
to  use  and  occupy  hie  life  estate  therein.  He  failed  to  make 
redemption  from  the  tax  sale  within  the  year  from  its  date.  He 
was  relying  upoD  one  of  his  sons  to  attend  the  matter  of  these 
taxes,  but  the  son  neglected  to  do  so.  Flora  Bussell,  one  of  his 
children,  with  her  husband,  Calvin  Bussell,  some  time  before  the 
expiration  of  that  year,  sought  the  tax  purchasers  and  began 
and  continued  negotiations  with  them  to  the  effect  that,  on  the 
day  before  the  time  to  redeem  would  expire,  Calvin  Russell  se- 
cured from  them  the  following  writing:  "Bec'd  from  Calvin 
Buaaell  sixty  dollars  for  which  we  have  entered  into  an  agree- 
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ment  with  him  to  take  tax  deed  and  convey  such  title  as  we  get 
for  Callahan  land.  In  case  said  land  is  redeemed  and  we  are 
prevented  from  taking  tai  deed,  we  are  to  return  to  him  the 
above  sum.     This  Jan.  11, 1902. 

Wm.  T.  Qboroe, 
S.   A.   MCWEB." 

On  the  6th  day  of  February,  1903,  Moore  and  George  obtained 
a  tax  deed  for  the  land,  pursuant  to  their  purchase  at  sherifTs 
sale.  Then  Flora  Russell  again  visited  them,  and  they  delivered 
to  her  a  deed  conveying  the  land  to  her  husband,  dated  March 
21,  1903.  After  consulting  with  counsel,  she  placed  this  deed 
oa  record.  Her  father  visited  Moore  and  George  and  offered 
to  redeem  the  land,  at  the  very  time  Bhe  was  there  seeking  the 
deed.  His  offer  to  redeem  was  refused,  and  the  dealings  with 
Mrs.  Russell  and  her  husband  were  consummated. 

Callihan  and  four  of  his  children  thereupon  sought  redress  by 
this  suit  in  equity  against  the  title  which  was  obtained  in  the 
name  of  Calvin  Russell  from  Moore  and  George.  There  are 
some  features  of  the  bill  and  amended  bill  that  we  need  not  ex- 
tensively notice.  They  are  not  sufficient  in  their  allegations  to 
support  an  attack  upon  the  validity  of  the  tax  sale  to  Moore  and 
George.  The  allegations  of  these  bills  are  sufficient,  however,  to 
show  that  the  transaction  between  Flora  Russell  and  her  hus- 
band and  the  holders  of  the  tax  purchase  was  in  fact  a  redemp- 
tion of  the  land  from  the  tax  sale  and  that  such  redemption 
must  be  held  to  operate  for  the  benefit  of  the  plaintiffs  and  the 
other  children  of  Callihan,  Calvin  Russell  answered  and  relied 
upon  hia  deed  from  Moore  and  George.  Upon  the  hearing  on 
the  pleadings  and  proofs,  the  court  denied  relief  to  plaintiffs 
and  dismissed  the  bill.     We  have  this  appeal. 

The  evidence  does  not  support  the  theory  upon  which  plain- 
tiffs originally  founded  their  case — that  Flora  Russell  repre- 
sented to  Moore  and  George  that  she  was  taking  over  the  tax 
purchase  for  the  benefit  of  all  who  were  interested  in  the  land 
and  that  the  deed  to  her  husband  must  therefore  be  held  to  be  in 
trust  for  such  persons.  But  the  evidence  does  support  that  to 
which  the  plaintiffs  are  plainly  entitled  upon  facts  appearing 
in  the  bill  and  amended  bill,  and  which  is  obtainable  under  the 
prayer  for  general  relief.  It  supports  the  right  of  plaintiffs  t6 
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hare  the  payment  made  by  Flora  Buasell  and  her  husband  to 
the  holders  of  the  tax  purchase,  before  the  expiration  of  the  limit 
to  redeem,  declared  to  be  in  full  and  complete  redemption  of  the 
land  from  the  tax  sale  for  the  benefit  of  the  life-tenant  and  re- 
maindermen. 

From  the  evidence,  it  cannot  be  gainsaid  that  Flora  Russell 
and  her  husband,  acting  wholly  upon  her  right  as  owner  of  an 
interest  in  the  land,  secured  the  receipt  for  the  payment  where- 
by a  deed  was  made  to  her  husband.  Kor  can  it  be  gainsaid  that 
this  transaction  occurred  before  the  expiration  of  the  limit  for 
redemption.  The  receipt  shows  that  it  was  within  the  time. 
Calvin  Russell  produces  that  receipt  with  his  answer.  And  spe- 
cific, tmdenied  testimony  shows  that  Flora  Russell  and  her  hus- 
band used  the  right  to  redeem  to  which  she  was  entitled  as  the 
power  whereby  they  induced  Moore  and  George  to  agree  to  con- 
vey the  land  to  her  husband  for  the  small  sum  of  $60.  It  was 
only  that  right  that  caused  Moore  and  George  to  accept  an  in- 
significant sum  for  a  valuable  farm.  Flora  Russell  and  her  hus- 
band were  on  most  unfriendly  terms  with  her  father.  They  set 
out  to  defeat  his  interest  in  the  land  by  this  transaction.  The 
60  called  purchase  was  made  in  the  name  of  the  husband  solely 
to  oust  the  other  owners  of  the  land  from  their  interests.  It  was 
made  within  the  time  to  redeem,  on  the  strength  of  the  right 
to  redeem,  and  in  bad  faith  to  those  in  privity  of  ownership  with 
them.  These  pertinent  facts  stand  out  boldly  from  the  evidence 
as  a  whole.  Mark  you,  it  is  shown  that  the  tax  purchasers  were 
by  Flora  Russell  and  her  husband  given  flatly  to  understand  that 
they  must  deal  with  them  before  the  year  expired;  that  if  they 
did  not  do  so  she  would  redeem.  She  and  her  husband  would 
not  permit  Moore  and  George  to  become  absolute  holders  of 
the  title.  The  testimony  of  Moore  is  concisely  in  point.  It  is 
uncontradicted.  He  says:  "Just  before  the  expiration  of  the 
year,  dating  from  the  time  of  the  purchase  of  the  land  at 
sheriff's  sale,  Mrs.  Calvin  Russell  called  on  me  in  relation  to 
the  redemption  of  this  land.  As  I  remember  it,  we  finally 
agreed  to  let  her  redeem  the  land,  but  told  her  we  preferred 
taking  a  deed  for  it,  and  then  dealing  with  her,  which  she  would 
not  consent  to.  Afterward,  her  husband  came,  and  possibly 
she  accomipanied  him.  I  am  not  sure  aa  to  this,  and  stated  that 
66  w.  v». 
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rr,^  'ittii  must  he  made  to  him.  As  I  recollect  it,  either  Mr. 
•T  Mr?.  RiiSi^!!  stateit  that  it  had  been  ascertained  from  their 
auomev  that  anv  conTevance  to  or  redemption  of  this  land  by 
Mrs,  Ruf^II  voutd  not  serve  their  purpose,  inasmuch  as  such 
cv-nrevact^e.  or  redemption,  would  be  tor  the  benefit  of  all  the 
hfir?.  Finaliv  the  deed,  or  quit  claim  was  made,  as  I  now  re- 
memi>er  ii.  to  Calvin  Russell,  for  a  consideration  of  $60  in 
hand  paid."* 

So.  we  have  seen.  Flora  Russell  relied  upon  her  right  to  re- 
deem. And  that  which  she  and  her  husband  broogbt  about  by 
their  dependence  u[ion  the  right  of  redemption  must  be  con- 
sii'.ervil  a  Tv»!eniption.  It  was  the  law  whereby  she  could  re- 
deem that  crave  her  husband  the  deed  which  he  holds.  That 
deetl  was  tibtained  solciv  by  the  use  of  her  right  to  redeem.  The 
evideni-e  as  to  ihis  fact  is  decisive.  Therefore,  the  deed  must  par- 
take of  the  etiaracter  of  that  which  gave  it  birth — redemption. 
Sini*  it  was  born  of  redemption,  it  is  redemption.  And  it 
was  produ>:^l  by  tlie  exercise  of  a  right,  which  right  when  exer- 
cised, must  l>e  beneficial  to  all  interested  in  the  ownership  of 
the  land.  Even  if  Jt  be  true  that  the  remainderman  owes  no 
duty  to  the  life-tenant  to  pay  the  taxes,  still  the  remainder- 
man owes  a  duty  to  himself  and  his  co- remaindermen  to  re- 
deem. But  be  cannot  exercise  redemption  without  its  inuring 
to  the  bcnclit  of  the  life-tenant.  Redemption  in  such  case 
inures  to  tlic  benefit  of  the  life-tenant,  since  the  remainder- 
man can  only  redeem  the  estate  as  a  whole.  Our  law  provides 
for  no  redemption  of  a  mere  interest,  except  as  to  persons  who 
have  been  under  disability.  Flora  Russell  having  an  interest 
in  remainder,  therefore,  could  not  rely  upon  her  right  to  re- 
deem, and  vitually  exercise  it,  without  the  act's  inuring  to  tlie 
benefit  of  the  life-tenant  and  the  other  remaindermen.  "It 
may  often  happen  that  one  to  redeem  his  own  interest  is  com- 
pelled to  rwleem  for  others  also,  and  it  may  seem  reasonable 
to  him  that  under  such  circumstances  he  should  acquire  the 
title.  But  the  law  which  gives  him  a  privilege  of  redemption 
will  not  suffer  him  to  convert  it  into  a  privilege  of  purchase; 
and  whatever  form  the  transaction  may  assume  as  between  him 
and  the  tax-purchaser,  the  law  will  hold  it  to  be  in  fact  «  , 
redemption.     The  remedy  of  the  party  redeeming  under  such 
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circumstances  will  be  to  call  upon  the  other  party  or  parties 
intereeted  for  Bueh  reimbursement  or  contribution  as  under  the 
facts  would  be  equitable."    Cooley  on  Taxation,  1052. 

Besides,  good  faitli  and  fairness  between  those  in  privity 
in  the  ownersliip  of  the  land  demanded  that  Flora  Itussell 
redeem  the  land,  since  it  appears  that  she  knew,  of  the  de- 
linquency in  time  to  redeem  and  the  others  in  interest  either 
had  no  knowledge  or  were  allowing  time  to  steal  upon  them 
and  to  deprive  them  of  their  estate.  She  did  not  call  to  their 
attention  the  delinquency.  Yet,  instead  of  doing  that  which 
good  conscience  and  fairness  demanded,  she  and  her  husband 
sought  to  take  advantage  of  the  ignorance  or  oversight  of  those 
to  whom  they  at  least  owed  the  duty  of  fairness.  For  a  month 
before  the  expiration  of  the  time  in  which  redemption  could 
be  made,  they  were  secretly  contriving  to  get  title  to  the  land 
by  the  force  of  the  right  to  redeem.  And  after  they  had  se- 
cured the  so-called  purchase,  Flora  Russell  in  person  was  se- 
cretly perfecting  it  by  seeking  a  deed  at  the  very  time  her  old 
.father  was  in  the  same  house  asking  the  tax  purchasers  to  take 
from  him  the  amount  due  as  for  a  redemption.  She  admits 
that  she  heard  his  offer,  but  that  she  did  not  disclose  her 
presence  to  him.  The  mere  fact  that  the  time  for  redemption 
had  expired  does  not  excuse  her.  It  had  not  expired  when 
she  and  her  husband  put  on  foot  the  securing  of  the  advantage 
she  was  then  consummating  in  the  name  of  her  husband.  The 
use  of  the  name  of  the  husband  in  the  transaction  is  a  badge 
of  their  secretly  contriving  to  obtain  an  advantage.  Equity 
frowns  upon  such  advantage  as  has  here  been  taken,  and  will 
readily  relieve  therefrom. 

There  is  close  privity  of  ownership  between  the  remainder- 
man and  the  life-tenant.  Here  it  arises  from  a  conveyance, 
based  on  love  and  affection,  made  by  an  ancestor  for  the  mutual 
benefit  of  his  children  for  life  and  their  children  after  them. 
Thoee  entitled  owe  a  common  allegiance  to  the-  deed  and  are 
in  equity  bound  to  observe  the  true  intents  and  purposes  of 
the  conveyance.  A  duty  arises,  from  the  acceptance  of  the 
benefits,  to  observe  the  wishes  of  the  grantor  from  whom  those 
benefits  come.  Thus,  in  reality  a  relation  of  confidence  exists 
between  the  life-tenant  and  the  remainderman.  In  considera- 
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tion  of  the  common  source  of  their  eatatee,  the  common  con- 
veyance vesting  those  estates,  and  the  origin,  character  and  pur- 
poses of  that  conveyance,  the  parties  do  in  fact  owe  to  each 
other  the  duty  of  mutual  protection  of  their  respective  estates 
vested  thereunder.  It  would  be  manifestly  inequitable  to  per- 
mit the  remainderman  to  become  a  purchaser  at  tax  sale  so  as 
to  oust  the  life-teoant  and  thereby  frustrate  the  very  scheme 
of  the  conveyance  under  which  that  remainderman  is  entitled. 
True,  it  is  the  duty  primarily  of  the  life-tenant  to  pay  the  taies. 
Under  our  law  they  are  assessed  to  him.  But,  if  the  taiw, 
through  oversight  or  delay,  are  not  paid  by  the  life-tenant  and 
the  remainderman  purchases  at  tax  sale  or  acquires  a  tax  pur- 
chase arising  from  the  default,  the  law  presumes  that  his  act 
was  only  a  payment  of  the  taxes.  It  was  his  duty  either  to 
pay  them  and  obtain  reimbursement  from  the  life-tenant  or  to 
remind  the  life-tenant  of  his  delinquency.  The  equity  of  the 
situation  imposes  the  duty  to  do  one  of  these  things.  The 
privi^  to  which  we  have  referred  imposes  this  duty.  The  pro- 
tectioQ  of  related  estates  demands  that  the  remainderman  per- 
form it.  Sy  violation  of  this  duty,  he  could  no  more  divest 
the  life-tenant  than  that  life-tenant  could  divest  the  remainder- 
man by  neglect  of  duty  as  to  the  taxes.  Here  is  involved 
virtually  the  same  principle  that  applies  as  between  co-tenants, 
joint  tenants  or  tenants  in  common,  and  all  other  persons  stand- 
ing in  relation  of  privity  or  confidence.  Cain  v.  Brown,  54  W.  Vi- 
ri.lfi,  and  other  cases;  13  Enc.  Digest  Va.  and  W.  Va.  Reporia 
138  and  139.  The  principle  springs  from  a  relation  of  privity 
or  confidMice.  It  demands  the  performance  of  a  duty  arising 
from  relationship.  This  duty  makes  it  inequitable  as  between 
the  life-tenant  and  remainderman  that  one  should  buy  a  t«i 
title  to  the  exclusion  of  the  other.  And  where  he  does  boy, 
the  act  operates  only  as  a  payment  or  redemption.  Cooley 
on  Taxation,  965,  1052,  1053.  "If  the  circumstances  of  the 
particular  transaction  are  such  that  it  would  be  contrary  to 
the  recognized  rules  of  law,  or  of  equity,  as  between  the  pnr- 
chaser  and  the  holder  of  the  existing  title,  that  the  former 
should  make  the  purchase,  it  will  not  be  allowed  to  prevail, 
but  will  be  treated  as  a  mere  mode  of  pajTnent,"  Black  on 
Tax  Titles,  section  275.  One  is  precluded  from  making  a  tai 
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purchase  where  there  is  aomething  in  the  circumBtaiices  of  the 
case  which  renders  it  inequitable,  afi  between  himself  and  the 
holder  of  the  existing  title,  for  him  to  become  the  purchaser.  So 
says  Judge  Cooley  in  Blackwood  v.  Van  Vleit,  30  Mich,  118.  In 
the  ease  now  before  us,  we  clearly  observe  that  which  is  so 
manifestly  inequitable  that  it  precludes  CaWin  Bussell  from 
relying  upon  the  purchase  made  in  his  name.from  Moore  and 
George.  That  deed  is  the  reeult  of  the  effort,  of  Flora  Ruaeell, 
who  was  under  a  duty  to  the  life-tenant  arising  from  a  rela- 
tion of  privity  and  its  attending  confidence,  to  add  to  her  title 
through  a  failure  to  regard  the  duty.  Her  transactions  in  the 
premises  gave  her  and  her  husband  no  better  title.  In  equity 
it  is  a  mere  redemption.  "One  who  is  under  any  legal  or  moral 
obligation  to  pay  taxes  on  land  cannot,  by  neglecting  to  pay 
the  same,  and  allowing  the  land  to  be  sold  in  consequence  of 
such  neglect,  add  to  or  strengthen  his  title,  either  by  pur- 
chasing at  the  sale  himself,  or  suffering  a  stranger  to  buy  and 
then  purchasing  from  him."    State  v.  Eddy,  41  W.  Va.  95. 

The  trustee,  James  Stewart,  in  the  light  of  the  conclusion 
that  we  have  expressed,  ie  not  an  indispensable  party  to  this 
cause.  He  is  merely  a  passive  trustee  holding  the  legal  title 
of  the  life-tenant.  Since  the  life-tenant  may  redeem,  unques- 
tionably the  life-teuant  may  also  maintain  a  bill  to  redeem. 
Defendants  were  entitled  originally  to  have  the  trustee  brought 
in  as  a  party,  so  that,  in  case  they  successively  defended  against 
a  demand  of  the  life-tenant  to  redeem,  the  trustee  would  be 
precluded  from  again  litigating  the  same  issue  by  a  like  de- 
mand on  his  part.  But,  as  we  view  it,  the  cause  is  plainly 
for  plaintiiTs,  and  the  absence  of  the  trustee  as  a  party  cannot 
prejudice  defendants,  since  he  could  never  claim  redemption 
now  that  it  is  granted  the  party  whom  he  represents.  An 
adjudication  of  the  fact  of  redemption  in  favor  of  the  life- 
tenant  forever  precludes  him  from  seeking  the  same.  The 
failure  to  make  the  trustee  a  party  was  not  originally  relied 
upon  in  the  court  below.  Owing  to  our  conclusion  in  the  case, 
this  failure  now  does  no  harm.  And  what  we  have  said  rela- 
.  tive  to  the  failure  to  make  this  trustee  a  party  applies  with 
equal  force  as  to  the  failure  to  have  before  the  court  all  of  those 
entitled  as  remaindermeiL    Since  redemption  took  place,  a  decree 
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to  this  effect  will  operate  also  for  the  benefit  of  remaindermeii 
who  are  not  parties,  and,  therefore,  they  can  never  claim  re- 
demptitBi  by  a  rait  on  their  own  behalf.  And  certainly  there 
is  now  DO  necesity  to  have  them  before  the  court  so  that  they 
might  be  precluded  by  a  decision  contrary  to  the  one  we  readi. 
The  decree  dismissing  the  bills  of  plaintiffs  will  be  reversed, 
and  the  cause  w^  be  remanded  with  directions  that  a  decree 
be  entered  therein  according  to  the  principles  herein  announced, 
declaring  thai  Flora  Bossell  has  redeemed  the  land  from  the 
t&x  sale,  declaring  that  redemption  to  be  for  the  benefit  of  the 
plaintiffs,  setting  aside  the  tas  deed  which  was  obtained  by 
Sloore  and  George  after  the  date  of  such  redemption,  setting 
aside  the  deed  made  by  them  to  Calvin  Ruseell,  refunding  to 
Flora  Russell  from  the  amount  tendered  and  deposited  by  the 
plaintiffs  in  this  cause  the  actual  sum  that  she  should  have  paid 
the  tax  purchasers  as  for  a  redemption  of  the  land,  and  refund- 
ing to  plaintiffs  the  residue  of  the  amonot  of  their  deposit. 
Reversed  and  Remanded. 

BBANNOif,  Judge: 

While  I  do  not  find  authority  to  pointedly  sustain  the  doubt 
which  I  feel,  I  must  say  I  doubt  the  riglif  to  take  from  the  tax 
purchaser  the  life  estate.  The  decision  seems  just,  but  how  as 
to  the  law?  The  remainderman  owes  no  duty  to  the  life  tenant 
to  pay  taxes;  but,  on  the  contrarj',  the  life  tenant  owes  it  to  the 
remainderman  to  pay,  and  if  the  land  is  lost,  the  remainder- 
man can  hold  him  liable  for  default  where  the  sale  in  the 
life  tenant's  name  passes  the  fee.  33  L.  R.  A-  695.  The  decision 
lets  the  life  tenant  take  the  benefit  of  his  own  defanlt,  Tlie 
law  is  that  any  one  may  buy  at  a  tax  sale  who  owes  no  duty  to 
pay  the  taxes.  It  will  be  understood  that  I  admit  that  purchase 
by  one  cotenant  in  the  remainder  is  for  all. 
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CHARLESTON. 

McHenet  v.  City  op  Pabkebsbdeq. 
Submitted  September  11,  1908.    Decided  December  21,  1909. 

1.  Municipal  Corpokations — j8(ree(  improvementi — Alnttting  Prop- 

erty— Surface  Water— Damageg. 

Injury  to  real  property,  caused  by  a  city,  in  the  collection  ol 
surtoce  water  and  casting  tlie  same  upon  ttiu  premise^  by  means 
ot  tbe  grading  and  sewering  of  its  streets,  so  as  to  subject 
the  same  to  occasional  and  Intermittent  submergence,  gives 
right  to  recovery  of  temporary,  not  permanent,  damages,  (p. 
635). 

2.  Same— Weic  Trial — Injuries  to  Property — Temporarv  Damage- 

Difference  in  Value. 

In  tbe  trial  ot  an  action  for  sucb  damages,  evidence  of  tbe  dif- 
ference between  tbe  value  of  tbe  property  before  it  was  subjected 
to  the  Injury  and  Its  value  thereafter,  is  Inadmissible,  and,  It 
admitted  without  objection,  a  verdict,  based  upon  it,  will  be 
set  aside  upon  motion.     <p.  J35). 

3.  Same — Injuries  to  Realty— Temporary  Damages — Elements. 

A  verdict  in  such  an  action,  predicated  partially  upon  evi- 
dence going  beyond  tbe  true  measure  of  damages  and  tending 
to  prove  tbe  cost  of  altering  the  condition  of  the  property  eo 
as  to  abate  the  cause  of  injury  or  render  tbe  property  Im- 
mune from  Its  operation.  In  addition  to  the  true  elements  ot 
damages,  the  'cost  of  repairing  the  Injuiy  to  tbe  property,  re- 
imbursement for  expenses,  directly  occasioned  by  the  flooding  of 
the  property,  and  compensation  tor  loss  of  use  of  tlie  property 
and  rentals,  deetruction  ot,  and  damages  to,  personal  property, 
and  the  like,  should  be  set  aside  on  motion,  although  the  evi- 
dence was  admitted  without  objection,     (p.  636). 

Error  to  Circuit  Court,  Wood  County. 
Action  by  Julia  McHenry  against  the  City  of  Parkersburg. 
Judgment  for  plaintifiE,  and  defendant  brings  error. 

Reversed  and  Remanded. 
W.  8.  Allen  and  W.  B.  Fedigo.  for  plaintiff  in  error. 
McCluer  &  McCluer,  for  defendant  in  error. 

POFFBNBABGEE,  JODGE: 

Julia- McHenry  recovered  a  judgment  for  $750.00  against  tbe 
City  of  ParkerBburg,  as  damages  for  collecting  surface  water, 
06  w.  v«. 
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by  means  of  its  Eewer  system  and  casting  the  same,  tn  a  body, 
upon  her  lot,  to  the  injxiry  of  her  grounds  and  dwelling  house. 
Assigning  eeveral  errors,  the  city  complains  of  the  judgment. 

Plaintiffs  lot  is  in  low  ground  and  a  small  drain,  generally 
dry  e.Toept  in  wet  weather,  has  always  run  tlnuugh  it.  Street 
improvement  and  the  construction  of  sewers  in  tlie  neighbor- 
hood of  the  lot  have  facilitated  the  flow  of  water  and  added 
to  the  volume  which  passes  throngh  the  lot.  This  drain  passed 
right  under  the  plaintiff's  house.  The  increased  flow  of  water 
has  somewhat  enlarged  it,  but  it  is  still  a  mere  gutter.  Owing 
to  the  general  improvement  in  the  neighborhood,  the  watpr 
stands  on  the  lot  after  a  heax'y  rain  and  in  protracted  spells 
of  wet  weather.  On  one  or  two  occasions,  it  has  been  in  the 
house,  once  attaining  a  depth  of  twelve  inches  on  the  floor. 
The  shrubbery  and  flowers  have  been  injured  and  destroye-l, 
plaintiff  has  been  prevented  from  using  the  lot  for  gardening 
purpos«!,  some  of  the  pillars  of  the  house  have  settled,  throw- 
ing it  out  of  shape  and  cracking  the  plastering,  the  floors  have 
been  injured  and  some  little  damage  may  have  been  done  to 
carpets  and  furniture.  Notwithstanding  all  this,  plaintiff  oc- 
cupied the  house  as  her  residence  until  the  10th  day  of  March, 
1907.  Many  witnesses,  permitted  to  testify,  without  objection, 
to  the  value  of  the  property  five  years  before  the  bringing  of 
tiiis  suit,  said  it  was  worth  from  $1,500.00  to  $2,500.00,  and 
then,  in  response  to  questions,  as  to  the  value  at  the  time  the 
suit  was  instituted,  said  it  was  worthless.  Others  placing  a 
high  value  on  it  prior  to  the  injury,  said  it  had  been  greatly 
damaged.  All  this  testimony  embodies  the  theory  of  perma- 
nent injurj'.  It  assumes  the  cause  of  injury  to  be  irremovable 
and  unabatable.  Practically  no  evidence  of  any  other  kind  was 
adduced.  Mrs.  McHenrv's  husband,  after  stating  the  condi- 
tions, said  it  would  require  $900.00  to  restore  the  propertj-  to 
the  condition  in  which  it  was  prior  to  the  placing  of  the  sewers 
by  the  city.  Possibly  one  other  witness  gave  substantially  the 
same  testimony.  This  is  all  the  evidence  in  the  case  pertain- 
ing to  the  elements  or  quantum  of  damages.  It  all  went  in 
without  objection.  Its  admissibility  was,  therefore,  impliedly 
assented  to,  but  a  motion  to  set  aside  the  verdict  challenges  its 
sufficiency  to  sustain  the  verdict. 
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The  case  calls  for  what  are  designated,  in  the  decisions,  tem- 
porary damages.  Injury  to  real  estate  differs  in  nature  and 
degree.  Under  some  circumstances,  recovery  may  be  had  from 
time  to  time  as  damages  accrue.  Under  others,  but  one  re- 
covery can  be  had  and  that  includes  all  the  injury  the  property 
has  sustained  in  the  past,  and  will  sustain  in  the  future.  Dam- 
ages, recovered  in  the  latter  class  of  cases,  are  called  perma- 
nent damages,  and  damages  recovered  in  the  former,  temporary 
damages.  Permanent  damages  are  given  on  the  theory  that 
tile  cause  of  injury  is  fixed  and  indeterminable  and  the  prop- 
erty must  always  remain  subject  to  it.  The  injured  party  is 
limited  to  the  recovery  of  temporary  damages,  when  the  injury 
is  intermittent  and  occasional,  or  the  cause  thereof  remediable, 
removable  or  abatable.  It  assumes  that  the  plaintiff  himself 
may  be  able  to  remedy  the  cause  of  injury  or  relieve  his  prop- 
erty from  its  ill  effects,  or  that  the  defendant  will  be  induced 
or  compelled,  by  the  infliction  of  repeated  judgments  for  dam- 
ages, to  remove  it.  Henry  v.  Railroad  Co.,  40  W.  Va.  234; 
Godbe;/  v.  City  of  Bluefield,  61  W.  Va.  604;  Suth.  on  Dam., 
sections  114,  115,  116.  Our  two  decisions,  just  cited,  put  cases 
of  this  kind  in  the  class,  limiting  the  recovery  to  temporary 
damages,  and,  in  this  we  are  sustained  by  the  text  cited  and  the 
decisions  upon  which  it  is  predicated.  The  correctness  of  this 
position  is  not  questioned  here  and  was  not  in  the  court  below. 
The  contention  is  that  the  evidence  in  the  case  justifies  a  ver- 
dict for  temporary  damages.  This  we  do  not  deny.  It  is  also 
said  to  be  sufEcient  to  sustain  a  recovery  for  $750.00.  This 
position  is,  in  our  opinion,  untenable.  In  other  words,  we  think 
the  damages  awarded  are  larger  than  the  evidence  will  sustain. 

The  evidence  of  prior  and  subsequent  value  necessarily  looks 
to  the  future,  as  well  as  to  the  present  and  the  past.  In  effect, 
it  says  prior  to  the  injury  the  property  would  have  sold  in  the 
market  for  so  much  money,  and,  afterwards,  it  would  not  have 
sold  for  anything  or  would  have  sold  for  very  little.  The 
difference  in  market  value  is  the  measure  of  damages  in  cases 
of  permanent  injury,  or  cases  calling  for  permanent  damages. 
The  contrary  of  this  view  of  the  evidence  is  strenuously  in- 
sisted upon,  but  we  are  unable  to  see  how  its  effect  can  he  con- 
fined to  the  actual  damage  done  up  to  the  time  of  the  institu- 
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in  a  case  of  this  class  canoot  stand  upon  such  evidence.  Is 
there  any  other  in  the  case  upon  which  it  can  stand  ? 

Plaintiff's  hushand  and  possibly  one  other  witness  said  it 
would  take  $900.00  to  restore  the  property  to  its  former  condi- 
tion, but  did  not  indicate  what  this  cost  would  include,  other- 
wise than  by  the  previous  detailing  of  the  extent  and  character 
of  the  injury  and  the  cause  thereof.  Did  this  include  the  cost 
of  putting  a  sewer  through  the  lot  to  carry  the  water  awav, 
or  of  filling  the  lot  so  as  to  divert  the  water  from  it,  in  addi- 
tion to  the  cost  of  repairing  the  huilding  and  loss  of,  and  inj'urj' 
to,  carpets  and  furniture,  and  deprivation  of  use  and  rents? 
No  juror  could  say  nor  can  we.  Tliese  witnesses  did  not  say 
what  it  would  require  to  repair  the  house,  fill  the  gutter  and 
compensate  for  loss  of  rents,  use  and  articles  de.stroyed.  Their 
testimony  goes  far  beyond  that,  affording  ground  for  the  in- 
clusion of  the  cost  of  raising  the  house  and  filling  the  lot,  so 
as  to  put  them  above  the  reach  of  tiie  water.  This  would  be 
an  improvement  to  the  property  and  an  abatement  of  the  injury, 
not  a  mere  reparation  of  the  damages,  such  as  the  repair  of  the 
house  and  filling  the  gutter.  It  has  never  been  (lone.  No  money 
has  been  so  expended  and  may  never  he.  If  recovered  in  this 
action  and  not  applied,  it  could  be  re<overed  over  again  in  the 
next  action  and  still  not  applied  and  so  on,  as  long  as  plaintiff 
might  care  to  repeat  the  operation,  for  the  record  of  this  action 
would  not  show  it  in  any  conclusive  form.  We  repeat  this 
would  be  cost  of  improvement  as  well  as  cost  ot  reparation  of 
injur;',  and,  if  snch  outlay  had  l)een  actually  made,  the  cost 
thereof  in  excess  of  what  was  required  for  reparation  could  not 
be  recovered.  So  person  can  directly  or  indirectly  charge  a 
municipal  corporation  with  the  cost  of  benefits  to  his  own  prop- 
erty except  in  so  far  as  tJiey  work  reparation  of  injury  done  to 
it  by  the  corporation.  Godhey  v.  Bluffield,  cited.  Obviously, 
this  evidence  goes  beyond  the  cost  of  repairs  and  other  re- 
coverable damages,  but,  if  the  construction  thereof  be  an  equally 
balanced  question,  the  beam  is  tipped  by  the  great  mass  of  evi- 
dence of  permanent  damages,  accompanying  it. 

We  admit  the  admissibility  of  opinion  eyidence,  but  insist 
apon  its  weakness  and  upon  tlie  necessity  of  the  statement  of 
data  to  enable  the  jury  and  court  to  te.it  its  admissibility,  weight 
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and  value;  and  we  regard  the  testimony  here  diecuseed  as  con- 
stituting a  mere  scintilla  of  evidence,  insufficient  to  sustain  a 
verdict  for  bo  large  an  amount  in  view  of  the  facta  disclosed 
by  the  evidence  in  general.  It  should  not  have  been  admitted 
in  the  form  in  which  it  was  oflfered. 

We  are  not  overlooking  the  caution  of  the  court  in  respect  to 
the  time  limitation  in  finding  and  estimating  the  damages.  This 
does  not  cure  the  error  in  allowing  a  verdict  to  stand  on  evi- 
dence of  the  cost  of  unmade  improvements  and  future  injury. 

Finding  the  damages  clearly  excessive,  we  reverse  the  judg- 
ment, set  aside  the  verdict  and  remand  the  case  for  a  new  trial. 
Reversed  and  Remanded. 

BoBiNSON,  Judge,  (dissenting): 

The  overthrow  of  the  verdict  and  judgment  in  this  case  meets 
with  my  unqualified,  but  respectful,  dissent.  Deep  convictions, 
arising  from  a  most  thorough  examination  of  the  record,  impel 
me  to  offer  here  my  views  upon  every  feature  of  the  case  that 
has  been  presented  by  assignments  of  error  in  this  Court. 

That  there  is  liability  for  damages  caused  by  a  municipal  cor- 
poration in  collecting  surface  water  and  casting  it  in  a  mass 
or  body  upon  one's  property  is  settled  law  in  this  State.  McCrag 
V.  Fairmont.  46  W.  Va.  443 ;  Clay  v.  St:  Alhans.  43  W.  Va.  339 ; 
Jordan  v.  Benmiod,  43  W.  Va.  312;  Qillison  v.  Charleston,  16 
W.  Va.  382. 

Five  propositions  are  advanced  by  the  appellant  to  support  a 
reversal.     We  shall   state  and  briefly  consider  each  of  them. 

First:  That  there  is  a  variance  between  the  allegations 
of  the  declaration  and  the  proof  as  to  the  location  of  th? 
sewers  which  are  alleged  to  have  caused  the  damage. 

This  point  is  extremely  technical.  The  declaration  is  broad 
enough  to  permit  proof  of  damage  caused  by  collected  surface 
waters  from  any  sewers  put  in  by  the  city  in  the  vicinity  of 
plaintiff's  property.  Under  this  head  it  is  insisted  that  the  evi- 
dence does  not  show  that  all  the  sewers  described  by  witnesses 
as  the  ones  which  collected  the  surface  water  were  constructed 
within  five  years  prior  to  the  institution  of  the  salt.  The 
declaration  does  not  allege,  nor  need  it  do  so,  that  the  sewers 
were  constructed  within  five  years  prior  to  the  suit.     It  alleges 
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that  surface  waters  were  collected  by  eewere  in  the  vicinity 
of  the  property  and  cast  in  a  body  upon  it  to  its  damage,  within 
five  years.  The  statute  of  limitations,  which  has  been  pleaded 
in  this  case,  begins  to  run  from  the  occurrence  of  the  injury. 
Pirkens  v.  Boom  Co.,  6fi  W.  Va.  10;  Eells  v.  Ry.  Co.,  49  W. 
Va.  65;  Henry  v.  Ohio  Rtv.  E.  Co..  40  W.  Va.  234.  There  is 
no  right  of  action  for  an  injury  until  it  happens,  though  the 
instrument  cansing  it  may  have  existed  for  all  time.  If  the 
instrument  does  no  harm,  there  can  be  no  recovery  because  of 
its  mere  existence,  even  though  it  threatens  harm.  This  case 
seems  to  have  been  tried  on  the  erroneous  idea  that  it  must  be 
shown  that  the  sewers  were  constructed  within  five  years  be- 
■ioTe  the  suit.  An  instruction  embodying  such  proposition  was 
given  to  the  jury  on  behalf  of  plaintiff.  Yet  this  erroneous 
theory  could  not  prejudice  the  city.  In  a  way,  it  was  favor- 
able to  it. 

Second:  That  the  open  drain  or  ditch  was  and  is  a  natural 
water  course. 

There  was  evidence  that  plaintiff's  property  was  naturally 
60  situated  that  there  was  in  it  a  depression  of  the  ground,  in 
which  water  ran  at  times.  Into  this  hollow  or  ravine  the  col- 
lected surface  water  was  thrown  so  that  it  was  made  a  damag- 
ing body  of  water.  The  city  insists  that  this  hollow  was  a 
natural  water  course.  Generally,  there  is  no  lability  for  dara>- 
ages  arising  from  the  casting  of  collected  surface  water  into  a 
natural  water  course.  But  was  the  hollow  through  plaintiffs 
lot  a  natural  water  course?  Whether  it  was  shown  to  be  a 
natural  water  course  depends  on  the  evidence.  How  else  can 
it  be  determined  what  it  was?  That  evidence  is  conflicting. 
The  jury  were,  therefore,  the  judges  of  the  facts  in  this  par- 
ticular. They  were  instructed  as  to  what  facts  were  neces- 
sary to  establish  the  existence  of  a  natural  water  course.  There 
can  be  no  just  exception  to  the  definitions  given  the  jury  as 
a  guide  in  their  determining  whether  or  not  there  was  a 
natural  water  course  through  plaintiff's  lot.  They  were  told 
by  the  court  that  a  natural  water  course  is  "a  natural  stream 
Sowing  in  a  definite  bed  or  channel,  with  banks  and  sides,  and 
having  a  permanent  source  of  supply."  They  were  also  told 
that  "a  water  course  is  a  stream  usually  flowing  in  a  particular 
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direction,  in  a  definite  channel,  and  discharging^  into  some  other 
stream  or  body  of  water,  and  the  term  does  not  include  surface 
water  conveyed  from  a  higher  to  a  lower  level  for  limited 
periods  during  the  melting  of  snow  or  during  or  soon  after  the 
fall  Of  rain,  through  hollows  or  ravinea  which  at  other  times  are 
dry."  These  definitions  are  generally  recognized  by  legal  authori- 
ties. 2  Bouvier's  Law  Diet.  4(iS,  1219;  21  Amer.  &  Eng.  Enc.  of 
Law  420 ;  30  Amer.  &  Eng.  Enc.  of  Law  347 ;  Neal  v,  Ohio  RiireT 
R.  Co.,  47  W.  Va,  316,  Yet  counsel  for  the  city  say  that  they  tend- 
ed to  make  the  jury  believe  that  the  hollow  was  not  a  water  course 
simply  because  water  did  not  flow  through  it  continually.  The 
definitions  could  not  have  that  effect  upon  intelligent  minds. 
Taken  together  they  clearly  meant  that,  if  there  is  no  source  of. 
supply  which  tiaually  does  supply,  the  ravine  or  hollow  cannot 
be  considered  a  water  course.  They  in  fact  told  the  jury 
what  the  law  actually  says — tliat  there  must  be  some  other 
source  of  supply  than  occasional  surface  water  from  rains  or 
melted  snows.  The  way  was  open  to  counsel  for  the  city  to 
place  before  the  jury  explanations  of  these  definitions  by  in- 
structions embracing  further  proper  considerations  as  to  what 
will  constitute  water  courses.  They  sought  nothing  of  this 
kind  at  the  trial.  The  definitions  were  applicable  to  the  evi- 
dence in  the  case.  And  upon  a  special  interrogatory  propounded 
to  the  jury  at  the  instance  of  the  city,  the  jury  expressly  found 
that  the  depression  through  plaintiff's  lot  was  not  a  natural 
water  course.     No  error  can  be  perceived  in  such  finding. 

Third :  That  no  more  water  ran  in  the  hollow  after  the 
placing  of  the  sewers  than  ran  Uiere  before  they  were  placed. 

Whether  this  alleged  fact  be  true  or  not,  it  was  the  province 
of  the  jury  to  find.  It  turns  on  oral  evidence  of  witnesses  given 
in  the  presence  of  the  jury.  They  Iiave  found,  upon  a  special 
interrogator}-,  that  the  sewers  did  increase  the  flow  "to  a  very 
material  extent."  That  finding  enters  into  the  general  ver- 
dict. Though  the  testimony  may  be  conflicting  in  this  par- 
ticular, still  there  is  much  evidence  to  support  it.  It  was 
distinctly  a  jury  question. 

Fourth :  That  the  damage  was  done  from  back  water  from 
obstruction  below,  ratlier  than  from  water  flowing  from  above. 

The  gury  have  upon  special  interrogatory  also  negatived  thw 
66  w.  v«. 
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propoeition  from  coDflictiog  oral  testimony.  We  cannot  invade 
their  province  so  to  do.     Coalmer  v,  Barrett,  61  W.  Va,  237. 

Fifth :    That  the  verdict  and  judgment  are  excessive. 

The  amount  of  the  verdict  is  fully  supported  hy  testimony. 
It  has  been  ascertained  from  facts  and  data  quite  as  certain  as 
those  ordinarily  used  and  held  to  be  8ufficient  in  the  ascertain- 
ment of  damageB.  Railroad  Co.  v.  Foreman,  24  W.  Va.  66'i ; 
Hargreaves  v.  Kimherly,  26  W.  Va.  787;  Miller  v.  Ptdp  Co.,  38 
W.  Va.  558;  /'wterw  y.  Boom.  Co..  58  W.  Va.  11;  Hurxthai  v. 
St.  Lawrence  Boom  <&  Wfn  Co.,  G5  W.  Va.  34C.  The  nature 
of  the  injury  being  recurrent  or  intermittent,  the  plaintiff  could 
recover  in  Buccessive  actions.  Rogers  v.  Boom  and  Driving  Co., 
39  W.  Va.  373 ;  Henry  v.  Railroad  Co.,  40  W.  Va.  234 ;  Pickens 
V.  Boom  and  Timber  Co..  66  W.  Va.  10.  Then  in  this  action 
no  prospective  or  future  damages  could  be  taken  into  considera- 
tion. And  it  distinctly  appears  from  the  record  that  the  trial 
court  allowed  no  element  of  prospective  or  future  damages  to 
go  into  the  evidence.  The  only  damages  proved  were  based 
upon  the  actual  injuries  to  the  property  arising  from  the  col- 
lected surface  water  prior  to  the  institution  of  the  suit.  Wit- 
nesses clearly  detailed  the  items  of  actual  injury  to  the  prop- 
erty. It  was  shown  without  the  least  contradiction  that  the 
surface  water  collected  and  cast  upon  the  property  by  the 
city  washe<l  a  great  hole  under  the  house  and  washed  the 
soil  from  1he  lot  in  other  places:  that  the  washing  away  of 
the  ground  caused  the  house  to  settle  and  thereby  to  become 
misshapen;  that  the  plastering  was  thereby  broken  and  caused 
to  fall  off;  that  the  water  standing  on  the  floors  so  injured  them 
that  new  ones  would  have  to  be  put  in;  and  that  plaintiff  and 
her  family  were  obliged  to  seek  a  home  elsewhere  because  of 
the  injured  condition  of  the  property.  These  are  only  some  of 
the  details  of  actual  injury  established  by  the  evidence.  The 
exact  manner  in  which  the  property  was  injured  prior  to  the 
suit  was  detailed  to  the  jury.  The  plaintiff's  husband  testified 
that  it  would  cost  $900  to  repair  all  this  damage.  Another 
witness,  shown  to  be  fully  acquainted  with  the  property  and 
the  injury  done  to  it,  corroborates  him  as  to  the  amount  neees- 
Bary  to  put  the  property  in  the  condition  it  was  before  the 
injury.  These  witnesses  apeak  only  of  actual  past  damages 
66  w.  Tb. 
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and  the  amount  oecessary  to  repair  the  same.  Besides,  it  vit 
shown  that  plaintiff  had  been,  compelled  to  expend  at  least 
$170  within  the  five  years  prior  to  the  suit,  in  clearing  away 
debris  and  making  rapairs  after  the  fioods.  Surely  all  thu 
evidence  affords  a  definite  basis  upon  which  the  jury  could 
find  an  amount.  The  city  did  not  even  seek  to  contradict  it 
Nor  was  it  attacked  upon  cross-examination.  The  way  was  opeu 
to  test  the  accuracy  of  the  amounts  stated  by  these  witnesses. 
Yet  these  amounts  stand  unimpeached  as  a  basis  for  the  aBce^ 
tainment  of  the  damages. 

Some  of  the  witnesses  valued  the  property  as  high  aa  $3400. 
Can  we  say  that  the  jury  did  not  accept  this  amount  aa  the  trae 
value?  The  asBessmlent  of  the  property  for  taxation  is  not  con- 
cltisive  evidence  of  its  value.  3  Wigmore  on  Ev.,  section  1640. 
By  statute,  it  is  now  admissible  evidence  in  a  suit  of  this  char- 
acter upon  the  question  of  value.  Code,  chapter  29,  section  115- 
But  that  statute  expressly  makes  it  admiasihle  "with  other  evi- 
dence." Is  the  amount  of  the  verdict  an  unreasonable  one  for 
all  the  injury  shown  to  havq  been  done  to  a  proper^  of  the 
value  of  $2400  ?  It  would  appear  that  it  is  not.  But,  let  us 
iterate,  testimony  that  stands  absolutely  unquestioned  sa^  that 
the  actual  past  damage  amounted  to  $900 — ^that  it  would  take 
that  amount  to  repair  tiie  damage.  Does  not  this  support  the 
verdict  for  $750  ?  "In  the  ascertainment  of  damages  absolute 
certainty  is  not  required.  The  causes  and  probable  amount 
of  the  loss  may  be  shown  with  reasonable  certainty.  Substantial 
damages  may  be  recovered  though  the  loss  can  be  stated  only 
approximately."  Hurxtkal  v.  St.  Lawrenca  Boom  £  Mfg.  Co., 
supra. 

By  the  majority  opinion  the  verdict  and  judgment  are  over- 
thrown because  evidence  waa  introduced  to  show  a  differrace  be- 
tween what  the  property  was  worth  before  it  was  injured  by  the 
BTirfaoe  water  and  what  it  was  worth  after  it  was  so  injured  by 
reason  of  the  past  damage  that  was  thereby  done  to  it.  It  is 
assumed  that  the  witnesses  in  stating  this  difference  took  uito 
consideration  the  fact  that  the  sewers  would  damage  the  property 
in  the  future.  But  how  can  this  fact  be  assumed  when  it  is  not 
in  evidence  that  the  witnesses  based  a  difference  in  the  value 
upon  the  future  presence  of  the  sewers.     As  far  as  this  evidence 
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goes  it  establiehed  a  reduction  Id  value  by  reason  of  the  actual 
past  injury  done  by  the  surface  water  that  was  thrown  on  the 
lot  prior  to  the  suit  and  by  reason  of  no  other  thing.  And  such 
reduction  in  value  was  a  proper  measure  of  the  injury  resulting 
from  the  actual  past  invasion  of  the  property.  That  reduction, 
mentioned  ity  the  witnesses,  was  based  wholly  upon  the  fact  of  a 
past  invasion  of  plaintiff's  property.  It  nowhere  appears  that 
it  was  to  the  most  limited  extent  based  by  themi  upon  the  con- 
sideration that  the  sewers  would  continue  in  place,  and  that  in 
the  future  they  would  cause  further  damages.  The  witnesses 
were  asked  to  draw  a  difference  in  the  value  of  the  property 
as  caused  by  what  had  been  done,  not  to  draw  a  difference  hy 
anything  that  might  occur  in  the  future.  And  such  difference 
was  drawn  in  the  testimony  only  by  reducing  the  value  of  the 

.property  at  the  time  of  the  trial  by  a  cousideration  of  its  in- 
injured  condition  at  that  time  and  not  by  a  consideration  of 
He  location  in  reference  to  the  sewers  or  regard  of  future  dam- 
ages likely  to  happen  to  it.  The  general  market  value  of  the 
property,  as  influenced  by  a  continuing  cause  of  damage  near 
the  property,  plainly  was  not  made  a  criterion  before  the  jury. 
Testimony  of  future  damages  never  entered  into  this  case,  fio 
clearly  does  this  appear  that  counsel  for  the  city  do  not  even 
suggest  that  any  element  of  future  damages  may  have  been 
considered.  It  is  not  proper  to  assume  that  something  out- 
side of  the  record  influenced  the  jury  in  fixing  the  amount  of 
the  damages.  The  extent  of  the  actual  past  injury  and  the 
amount  that  it  would  coat  to  put  the  property  in  the  identical 
shape  that  it  was  before  the  surface  water  injured  it  were  diatinct- 

•  ly  made  the  basis  upon  which  the  damages  were  found.  Besides, 
the  rulings  of  the  trial  court  throughout  the  taking  of  testi- 
mony made  it  clear  that  only  evidence  of  past  damages  was 
permitted  to  go  to  the  jury.  No  jury  of  ordinary  intelligence 
would  arbitrarily  take  future  damages  into  consideration  in 
view  of  the  way  this  case  was  submitted  to  such  jury.  No 
verdict  should  be  overthrown  by  assuming  a  fact  that  has  not 
been  made  to  appear,  because  the  amount  seems  larger  than 
the  Court  would  have  made  it.  It  arbitrarily  strikes  at  the  most 
vital  and  fundamental  of  rights  so  to  annul  a  verdict. 

If  the  verdict  is  excessive,  it  is  the  fault  of  the  city.     Why 
66  w,  v«. 
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did  it  not  thov,  lir  oroeE-examinatioD  or  otherwise,  that  the  dun- 
ag^  given  in  teetimonT  wen  unwarranted?  Xo  exception  of 
any  kind  was  taken  to  the  evidence  in  relatioa  to  the  extent  of 
the  damages.  Xo  bias  or  prejudice  on  the  paH  of  the  jury 
appears.  Ther  were  the  proper  judges  ot  the  extent  of  the  dam- 
ages. We  are  not  authorized  to  substitute  our  judgment  in 
thi$  particular  for  theirs,  even  if  we  would  find  differently.  ifiJ- 
Ur  T.  Pulp  Co.,  supra. 

.Another  point  is  presented.  A  witness  for  the  city  testified 
that  Mrs.  McIIenir  could  have  filled  in  and  raised  her  lot  at 
an  expense  of  ?200,  and  thereby  prevented  damage  by  the 
flood  tume<l  upon  her  property.  Evidently  intended  to  be 
founded  on  this  testimony  was  an  inBtruction  which  was  refused. 
Had  it  been  given  it  would  have  told  the  jury  that  if  they  be- 
lieved that  the  plaiutifT  could  have  protected  her  property  at 
reasonable  expense,  she  was  entitled  to  recover  nothing  beyond 
the  cost  of  such  protection  if  furnished  by  her.  And  all  but  one 
of  the  special  interrogatories  that  were  refused  were  also  base>) 
on  the  same  theory.  It  was  entirely  proper  to  exclude  from 
the  ease  a  proposition  of  this  character.  It  was,  in  reason,  not 
iifcunibent  on  plaintiff  to  raise  her  lot.  The  property  was  her 
own  in  its  natural  state.  She  was  entitled  to  enjoy  it  without 
the  invasion  by  the  city.  The  city's  turning  collected  surface 
water  upon  it  was  a  positive  tort.  It  would  be  strange  justice 
to  cay  that  she  cannot  r<?cover  because  she  did  not  make  it  im- 
possible for  the  city  to  wrong  her.  Such  view  would  be  an 
absolute  reversal  of  liability  for  wrong — place  it  upon  the  party 
wronged  and  not  upon  the  wrong  doer.  True,  after  a  wrong 
is  committed  it  is  the  duty  of  the  party  wronged  to  avoid  such  * 
daniaj;es  as  may  be  avoided  by  reasonable  diligence,  ordinary 
prudence,  and  reasonable  expense.  8  Amer,  &  Eng,  Enc,  of 
Law,  605-7;  1  Sedgwick  on  Damages,  ch.  6.  But  it  will  be 
observed  by  nn  examination  of  the  authorities  that  the  rule  in 
no  case  requires  more  than  the  exercise  of  ordinary  efforts  and 
the  outlay  of  reasonable  expense  on  the  part  of  the  party 
wronged  to  avert  damages  after  the  wrong  has  been  done.  It 
requires  no  such  extraordinary  thing,  nor  so  great  an  expense. 
as  is  insisted  upon  in  this  case.  Qaheston,  H.  £  8.  A.  By.  Co. 
V,  Borslcy,  (Tex.  Civ.  App.),  21  S.  W.  1011.  The  plaintiff 
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was  not  obligee!  to  use  more  than  ordinary  diligence  to  avert  the 
damages.  1  Sedgwick  on  Damages,  section  221.  There  is 
absolutely  no  evidence  that  plaintiil  did  not  use  such  diligence. 
"What  efforts  an  injured  party  must  make  to  limit  his  daraiagee 
is  to  be  determined  by  the  rules  of  common  sense  and  fair 
dealing."  8  Amer.  &  Eng.  Enc.  of  Law,  606.  Common  sense 
and  fair  dealing  did  not  enjoin  upon  Mrs.  McHenry  the  filling 
of  her  lot  at  an  expense  of  $200  to  her,  simply  because  of  the 
city's  wrong.  How  could  that  wrong  put  such  obligation  on  her 
to  stop  it?  The  instruction  and  interrogatories  were  there- 
fore unwarranted. 

It  ia  assigned  that  the  court  erred  in  refusing  io  give  two 
other  instructions  asked  on  behalf  of  the  city,  and  in  refusing 
one  other  special  interrogatory.  Yet  no  specific  criticism  of 
these  refusals  is  made  in  the  briefs.  It  would  seem  that  coun- 
sel do  not  rely  upon  them.  At  any  rate,  no  error  in  these 
particulars  ia  perceived. 

The  judgment  ought  to  be  affirmed.  Tested  by  the  record,  it 
is  plainly  right.  There  has  been  a  fair  trial  and  the  verdict 
ia  supported  by  law  and  the  evidence. 

Williams,  Judge: 

I  concur  in  the  foregoing  opinion  of  Judge  Bobinson. 


CHARLESTON. 

,  Bank  of  WriLiAMSON  v.  McDowell  Count?  Bank. 
-Submitted  February  17,  1909.     Decided   December  21,   1909. 

1.  Bills  asd  Notes — Forgei  Check — Payment   hy  Drawee — Bona 

Fide  Holder  Witfumt  Fault. 

If  the  drawee  of  a  forged  check  or  bill  of  exchange  pay  It 
to  a  bona  fide  holder,  who  la  without  fault,  he  cannot  recover 
the  money  from  the  person  to  whom  payment  waa  made.  (p. 
648). 

2.  Same — Forged  Paper — Talidity — Determination  bv  Dravxe. 

In  the  absence  of  negligence  or  misconduct  on  the  pi^  of  the 
holder  of  forged  paper,  contrtbutlng  to  the  fraud  by  which  the 
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person  on  whom  It  puTVorta  to  be  a  cbeclc  or  acceptance  Is 
Induced  to  p&rt  with  money  oa  the  faith  of  It,  such  person 
must  determine  at  his  peril  whether  the  signature  la  genuine, 
(p.  649). 

3.  Bakks  ahd  BASTOsa—Forgei  Check — Payment — Negtigence. 

The  Immualtr  so  accorded  the  holder  being  an  exception  froBi 
the  general  rule  of  law,  allowlog.  recovery  of  money  paid  under 
a  mutual  mistake  of  fact,  'does  not  extend  to  one  who  has  omitted 
some  precautionary  act  or  dutjr,  uaual  and  customarr  among 
bankers,    (p.  5G0). 

4.  Sahb — Forged   Check — Ittdoraement — Liability   to   Dravsee. 

Va  taking  a  forged  check  from  an  unknown  person,  for  col- 
lection, without  Inquiry  aa  to  his  Identity,  and  forwarding  it 
for  coUectlon,  after  having  taken  the  endorsMnent  thereon  of 
the  reputed  payee  and  placed  Ita  own  unrestricted  endorsement 
OD  the  same,  a  bank  omlta  a  precautionary  duty  which  the  law 
merchant  devolves  upon  It  for  the  protection  of  the  drawee,  and 
makee  a  warranty  of  the  genuineness  of  the  signature  of  the 
payee,  which  It  cannot  afterwards  deny;  wherefore.  It  Is  liatile 
to  the  drawee  for  the  moner  P^d  on  the  check  by  the  latter  in 
Ignorance  of  the  forgery,  unless  the  latter,  by  omitting  some 
duty,  resting  upon  It,  Is  likewise  in  fault,  (p.  EBlj. 
6.     Same — ForgeS  Chech— Payment  by  Drauxe—Recovery  of  Mo»et- 

If,  la  such  case,  both  parties  have  been  guilty  of  negligence. 

the  drawee.  In  falling  to  have  In  Its  poaseBslon  any  means  of 

'    t<iBtlng  the  genulneneaa  of  the  elgnature  of  the  drawer,  and  the 

paying  bank,  in  falling  to  have  the  payee  Identified,  when  he  is 

unknown,  the  former  cannot  recover  of  the  latter,     (p..  653). 

Error  to  Circuit  Court,  Mingo  Connty. 

Action  by  the  Bank  of  WilliamBOB  against  the  McDowell 
County  Bank.  Judgment  for  defendant,  and  plaintifF  brings 
error. 

AfftrvMd. 

Stokes  &  Bronaon,  for  plalntifE  in  error. 

Anderson,  Strother  &  Hughet,  for  defendant  in  error. 

POFFENBABGEH,    JUDGB: 

The  Bank  of  Williamson,  doing  business  at  Williamaon, 
Mingo  county,  sued  the  McDowell  County  Bank,  located  at 
Welch,  in  McDowell  county,  in  assumpsit,  laying  the  dam- 
aget!  at  $900.00.  The  purpose  of  the  action  was  the  recovery  of 
money  paid  by  the  plaintif!  to  the  defendant  on  a  forged 
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check  for  $800.00,  purporting  to  have  been  drawn  on  the  plain- 
tiff by  D.  B.  Young,  one  of  ita  depositors,  in  favor  of  George 
Horaer,  and  collected  at  the  requ^t  of  some  unknown  person, 
by  the  defendant.  Trial  by  jury  having  been  waived  faud 
the  case  submitted  to  the  court,  there  was  a  judgment  for  the 
defendant  of  which  the  plaintiff  complains. 

At  the  time  of  the  forgery  of  the  check,  Young  had  $1,000.00 
on  deposit  in  the  Bank  of  Williamson  on  which  he  had  never 
drawn  any  checks.  He  resided  in  Kentucky,  several  miles 
from  Williamson.  His  testimony  imports  that  he  had  never 
had  any  other  account  or  transaction  with  the  bank  as  a  de- 
positor. In  September,  1907,  the  forged  check  was  presented 
to  the  McDowell  County  Bank  by  a  stranger  who  wrote  the 
name  George  Homer  on  the  back  of  it  and  delivered  it  to 
one  of  tlie  defendant's  agents.  For  some  reascm,  the  bank 
did  not  give  him  the  cash  or  place  the  amount  to  his  credit. 
It  took  the  note  for  collection,  and,  after  stamping  the  follow- 
ing endorsement  upon  it:  "Pay  to  the  order  of  any  Bank, 
Banker  or  Trust  Cb.  All  Prior  'Endorsements  Guaranteed. 
Sep.  17,  1907.  McDowell  County  Bank  Welch,  W.  Va.  I.  J. 
Bhodes,  Cashier,"  sent  it  to  its  correspondent  at  Williamson, 
W.  Va.,  The  Mingo  County  Bank,  which  endorsed  it  as  follows : 
"Pay  to  the  order  of  any  Bank  or  Banker  All  Pijor  endorse- 
ments guaranteed  Mingo  County  Bank.  Williamson,  W.  Va," 
On  the  18th  day  of  September,  1907,  the  Bank  of  Williamson 
paid  the  amount  thereof  to  the  Mingo  County  Bank  which,  in 
turn,  paid  it  to  the  McDowell  County  Bank,  where  it  was  de- 
posited to  the  credit  of  the  person  calling  himself  Geoiige  Hor- 
ner, who  afterwards  withdrew  it  from  the  bank.  Sometime 
in  November,  1907,  the  forgery  was  discovered,  upon  the  ap- 
pearance of  Young  at  the  Bank  of  Williamson  for  the  purpose 
of  withdrawing  his  money,  and  his  disavowal  of  any  knowl- 
edge of  the  check  that  had  been  paid  out  of  it.  The  money 
van  replaced  to  his  credit  and  a  demand  made  upon  the  d&- 
felndant  Cfor  reimbursement.  The  person  who  delivered  the 
check  for  collection,  and  who  afterwards  received  from  it  the 
money,  was  wholly  unknown  to  the  officers  and  agents  of  the 
McDowell  County  Bank  and  they  required  from  him  no  identifi- 
cation. It  seems  that  no  inquiry  was  made  as  to  who  he  was. 
On  the  face  of  the  check  there  was  a  recital  to  the  effect  that 
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it  had  been  given  for  land.  Failure  to  maie  inquiry  or  re- 
quire identification,  together  with  the  endorBementB  and  guar- 
antee stamped  on  the  back  of  the  cheek,  are  the  cireumBtances 
relied  upon  by  the  plaintiff  as  fixing  the  liability  upon  the  de- 
fendant. 

It  is  hardly  necessary  to  observe  that  there  has  been  a  pay- 
ment of  money  under  a  mistake  of  fact.  Ordinarily,  money  so 
paid  may  be  recovered  back.  This  is  a  general  rule  of  law 
not  peculiar  to  transactions  between  bankers.  Simmons  v. 
Looney,  41  W.  Va.  738 ;  Haigk  v.  United  States  B  &  L.  As&'n.. 
19  W.  Va.  792;  W.  Va.  Tramp.  Co.  v.  SweeUer.  25  W.  Va. 
434;  Burton  v.  Burto7t,  10  Leigh  ;)97;  Eickmond  v.  Jwiak^  5 
Leigh  305.  Like  all  other  general  rules,  however,  it  has  its 
exceptions.  Circumstances  are  sometimes  such  as  to  impose 
upon  one  of  the  parties  a  higher  duty  and  the  exercise  of  great- 
er care  and  diligence  to  know  the  facts  than  upon  the  other, 
lo  the  end  that  wrong,  injustice  and  hardship  may  be  avoided. 
It  is  eminently  fair  and  just,  in  (he  absence  of  fault  or  neglect 
on  tile  part  of  the  holder  of  a  check  to  require  the  bank  on 
which  it  is  drawn  to  determine  at  its  peril  whether  the  signa- 
ture of  the  maker  is  genuine,  for  it  always  has,  or  is  supposed 
to  have,  knowledge  on  that  subject  and  means  of  determining 
the  question  with  reasonable  cerlainty  and  safety,  while  the 
holder,  who  may  be  a  purchaser  for  value,  may  be,  and  often 
is  an  entire  stranger  to  the  maker,  having  no  knowledge  or 
information  as«to  the  genuineness  of  the  signature  and  no  con- 
venient ]neans  of  obtaining  it.  The  unequal  footing  on  which 
the  parties  stand  amply  justifies  the  exception  of  such  trans- 
actions from/  the  operation  of  the  general  rule  allowing  re- 
covery of  money  paid  under  mistake,  and  denial  of  such  right 
to  a  bank  for  money  paid  on  a  forged  check  or  other  instru- 
ment. And  so  it  has  been  uniformly  held.  Johnston  v.  Com- 
mercial  Bank,  27  W.  A'^a.  343;  Price  v.  lineal,  3  Bnrr.  1354; 
Smith  V.  Mercer,  6  Taunt.  76;  Mather  v.  Maidstone,  37  Eng. 
Law  &  Eq.  339 ;  Levy  v.  Bank  of  U.  S.,  4  Dallas  234 ;  U.  S. 
Bank  v.  Bank-  of  Georgia  10  Wheat.  33;  Gloucester  Bank  v. 
Salem  Bank,  17  Mass.  33;  Bank  of  St.  Albany  v.  F.  &  M. 
Bank,  10  Vt.  141;  C.  <f-  F.  Bank  v.  First  Nat'l  Banh  30 
Md.  11;  2iaiional  Park  Bank  v.  Nalim,al  Banh,  40  N.  Y.  77; 
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5  Am.  &  Eng.  Ency.  Law  1071;  5  Cyc.  546;  Dan.  Neg.  Instr., 
section  1637;  Morse  on  Banks  &  Banking,  section  466. 

Aside  from  the  justice  and  fairness  of  this  exception,  re- 
ferable to  the  superior  position  of  the  drawee,  it  faciliates 
conunercial  transactions  by  giving  stability  to  commercial 
paper.  It  relieves  the  purchaser  of  checks,  drafts  and  notes  of 
risk  and  hazard  to  the  extent  of  requiring  care  and  scrutiny 
on  the  pari;  of  him  who  is  in  the  better  position  to  know  whether 
tlie  signature  ia  genuine  or  not.  It  favors  the  outside  com- 
mercial world  as  against  the  drawee,  by  excepting  them  from 
tlic  operation  of  the  general  rule.  The  law  thus  accords  to 
them  a  protection  and  right  which  citizens  generally  do  not  have, 
immunity  from  the  Teturn  of  money  paid  to  them  under  a 
mutual  mistake.  The  allowance  of  this  advantage  or  favor 
does  not  imply  the  grant  of  anything  additional.  It  does  not 
relieve  the  purchaser  of  commercial  paper  of  any  duty  or  obli- 
gation resting  upon  him  in  the  acquisition  or  purchase  thereof. 
In  other  words,  it  does  not  bestow  upon  him  the  additional 
right  to  omit  the  care,  prudence  and  diligence  by  which  he 
ought  to  be  governed  in  his  conduct  as  a  means  of  safety  to 
himself  and  other  parties  to  the  paper.  Accordingly,  it  is 
generally  held  that  any  negligenoe,  omission  of  duty,  miscon- 
duct, or  act,  the  tendency  and  effect  of  which  is  to  prejudice 
the  drawee,  will  deprive  him  of  the  benefit  of  this  exception, 
and  compel  him  to  resume  his  place  under  the  operation  of  the 
general  mle,  applicable  to  the  recovery  of  money  paid  under 
mistake  of  fact,  and  return  the  money. 

The  reason  for  this  becomes  more  apparent  by  observing  that 
the  purchaser  of  commercial  paper,  by  the  act  of  purchase,  es- 
tablishes a  relation  between  himself  and  all  the  other  parties 
thereto;  and  assumes,  to  a  limited  extent,  the  performance  of 
duties  which  otherwise  would  devolve  upon  the  drawee  himself. 
But  for  the  intervention  of  the  purchaser  the  payee  of  a  check 
would  hiroself  bring  it  to  the  bank  on  which  it  is  drawn  and 
personally  receive  the  money.  ITiere,  the  drawee  would  have 
an  opportunity  of  taking  precaution  to  ascertain  whether  he 
is  the  payee  or  a  mere  impostor,  as  well  as  the  genuineness  of 
the  signature  of  the  maker,  trpon  failure  of  the  person  ap- 
plying for  payment  to  prove  his  identity  to  the  satisfaction  of 
the  bank,  payment  would  be  refused  and  the  matter  would  end 
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there,  whether  the  check  was  genuine  or  forged;  and  if  it  vere  a 
forged  check,  the  bank,  by  that  inquiry,  would  prevent  the  fraud. 
If  the  transaction  passed  beyond  this  stage,  resulting  in  the 
payment  of  a  forged  check,  notwithstanding  the  precaution  of 
uwjuiry,  the  bank  would  have  in  its  own  hands  knowledge  of  all 
the  facts  and  circumstances,  elicted  by  the  inquire',  to  aid  it  in 
pursuing  the  foi^r,  both  criminally  and  civilly.  Is  it  art 
reasonable  to  say  and  hold  that  any  bank,  other  than  the  one  <» 
which  a  check  is  drawn,  assuming  to  take  it  by  purchase  or  for 
collection  and  put  it  in  circttlation  as  commercial  papet,  ehonld 
perform  those  precautionary  acts  for  the  protection  of  t'ne 
bank  on  which  the  check  ie  drawn,  which  the  drawee  bank  it- 
self would  have  performed,  had  the  check-been  presented  to  it; 
and  that  its  omission  of  such  duty  amounts  to  Diligence  and 
misconduct  working  prejudice  and  injury  to  the  drawee?  If  a 
bank,  in  purchasing  such  paper,  omit  all  inquiry  as  to  the  iden- 
tity of  the  payee  and  hand  over  the  money  to  some  person 
wholly  UQlmown  to  it,  it  is  not  in  a  position,  on  discovery  of 
the  fraud,  to  give  the  injured  drawee  any  information  or  ren- 
der it  any  aid  in  seeking  the  apprehension  of  the  criminal  or 
recovery  of  the  money  from  him.  The  drawee  has  the  right  to 
assume  that  these  duties  have  been  performed.  The  general 
practice  of  bankers  to  make  reasonable  inquiry  as  to  the  identity 
of  the  p«yce  in  purchasing  commercial  paper  is  matter  of  com- 
mon knowledge  and  judicial  cognizance.  Therefore,  the  en- 
dorsement of  a  purchasing  bank,  not  qualified  or  limited  in  any 
respect,  amounts  to  a  representation  to  the  drawee  that  this  pre- 
caution has  been  taken.  Upon  that  endorsement  the  drawee  has 
the  right  to  rely  to  that  extent,  and  if  identification  has  not 
been  required,  the  endorsement  amounts  to  an  iiApoeition  by  the 
purchasing  bank  upon  the  drawee.  TTms  we  have  two  prejudi- 
cial acts,  one  of  omission  and  the  other  of  commission.  The 
purchasing  bank  having  assumed  to  perform  a  duty  which  the 
drawee  would  have  performed  but  for  its  intervention,  n^lected 
to  perform  it.  Not  having  performed  it,  it  has  falsely  repre- 
sented by  its  endorsement  that  it  did. 

Freedom  from  fault  on  the  part  of  the  purchaser  is  mw  of 

the  requisites  or  conditions  of  the  rule  exempting  him  from 

liability  under  the  general  law.     This  was  made  plain  in  the 

original  case  of  Prit:£  v.  Neal.     In  declaring  it.  Lord  Ifansfidd 
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Bald  the  defendant  had  "bona  fide  paid"  one  of  the  bills  "withont 
the  least  pririty  or  easpicion  of  any  forgery."  Proceeding,  he 
said :  "The  other  bill,  he  (the  plaintiff)  actually  accepts ;  after 
which  acceptance  the  def«(dant  innocently  and  bona  fide  dia- 
counta  it.  The  plaintifi  lies  by  for  a  considerable  time  after  he 
has  paid  these  bille,  and  then  found  out  they  were  forged,  and 
the  forger  comes  to  be  hanged.  He  made  no  objection  to  them 
at  the  time  of  paying  them.  Whatever  neglect  there  was  was 
on  hie  aide.  *  *  *  *  If  there  was  no  neglect  in  tiie  plaintifE  there 
is  no  reason  to  throw  off  the  loss  from  one  innocent  man  upon 
another  innocent  man;  but  in  this  case  if  there  was  any  fault 
or  negligence  in  any  one  it  certainly  was  in  the  plaintiff  and 
not  in  the  defendant,"  Later  decisions  in  stating  the  rule,  put 
in  the  el^nent  of  innocence  in  both  parties.  Bank  v.  Bank,  30 
Md.  11;  Banh  v.  Bant,  10  Vt.  141;  Ellis  &  Morion  v.  Life 
Ins.  £  Trust  Co.,  4  0.  St.  628.  In  thia  last  ca^e,  the  exception 
18  stated  in  the  following  terms :  "A  well  settled  exception  to 
thia  rule  occurs,  when  the  payment  is  made  by  the  drawee  of  a 
forged  bill  or  check,  to  a  holder  for  value  and  without  fault, 
'  and  the  nraney  cannot  be  returned  without  prejudice  to  him." 
The  same  case  declares  the  inapplicability  of  this  exception  and 
the  withdrawal  of  its  protection  when  the  condition  of  innocence 
on  the  part  of  the  purchaser  is  lacking,  in  these  terms:  "But 
this  exception  does  not  apply,  wlien,  either  by  express  agree- 
ment, or  a  settled  course  of  business  between  the  parties,  or  by 
a  general  custom  in  the  place,  and  applicable  to  the  business  in 
which  both  parties  are  engaged,  the  holder  takes  upon  himself 
the  duty  of  exercising  some  material  precaution  to  prevent  the 
fraud;  and  by  hia  negligent  failure  to  perform  it,  has  contributed 
to  induce  the  payee  to  act  upon  the  paper  as  genuine,  and  to  ad- 
vance the  money  upon  it.  Nor  does  it  apply  in  any  case,  where 
the  parties  are  in  a  mutual  fault,  or  where  the  money  is  paid 
upon  a  mistake  of  facts,  in  respect  to  which  both  were  bound 
to  inquire."  That  failure  of  the  bank  on  taking  a  forged  check 
from  a  stranger  without  inquiry  as  to  hia  identity  is  sufficient 
to  deprive  it  of  the  benefit  of  the  exception,  is  expressly  declared 
in  Canadian  Bank  v.  Bingham,  30  Wash.  484,  in  the  following 
termb:  "A  bank  which  pays  a  forged  check  upon  it  in  the 
name  of  a  depositor  may,  if  it  acts  within  a  reasonable  time, 
recover  the  amount  thereof  from  the  bank  which  took  the  check 
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in  course  of  businesB,  and  negligently  paid  the  money  upon  the 
indorBement  of  the  checlc  by  the  payee  named,  without  inquiry 
into  itB  genuinenesB,  or  vithont  requiring  any  identiii cation  of 
the  person  presenting  such  cheek  for  payment ;  or  any  showing 
that  he  was  lawfully  the  holder  thereof."  In  substantially  the 
same  terras,  it  was  held  in  National  Battle  v.  Bangs,  106  Mass. 
441,  that  if  a  party  take  a  check,  either  payable  to  his  order 
from  a  stranger  or  other  third  person,  without  inquiry,  although 
in  good  faith  and  for  value,  and  give  it  currency  and  credit  by 
indorsing  it  before  receiving  payment,  the  drawee  may  recoTer 
back  the  money.  For  other  cases  declaring  and  enforcing 
this  principle,  see  Bank  of  Danrers  v.  Bank  of  Salem,  151  Mass. 
880;  First  Nat'l  Bank  v.  Northwestern  Nai'l  Bank-.  152  111. 
296  (4;i  Am.  St.  Rep.  247) ;  Bavk  of  MarshaUtown  v.  Stale 
Bank.  107  la.  327  (44  L.  E.  A.  131) ;  Bank  of  Quincy  \.  Richer, 
74  HI.  439;  Bank  v.  Allen,  59  Mo.  310;  Bank-  of  Crawfordsrilie 
V.  Bank  of  Lafat/elie,  4  Ind.  App.  355 ;  Com  Ex.  Bank  v.  Nassau 
Bank,  ill  X.  Y.  74;  White  v.  Bank,  64  N.  Y.  316;  Tumbuli  v. 
Bowyer,  40  N.  Y.  456 ;  Peoples  Bank  v.  Franklin,  88  Tenn.  299. 
Tlie  general  principle  is  stated  in  Germania  Bank  v.  Bouiell, 
60  Minn.  189,  51  Ara.  St.  Rep.  519,  by  Mr.  Justice  Mitchell 
as  follows:  "The  bank  may  recover  back  money  paid  on  a 
check  to  which  the  signature  of  one  of  its  customers  was  forged, 
when  there  was  a  lack  of  good  faith  on  the  part  of  the  payee 
toward  the  bank,  as  when  he  knew  the  check  was  forged,  or 
knew  the  circumstances  easting  suspicion  ou  its  genuineness 
not  known  to  the  bank,  and  which  he  did  not  communicate  to 
it,  or  where  the  holder  was  negligent  in  not  making  dne  in- 
quiry 08  to  the  validity  of  the  check  before  he  took  it,  and  the 
drawee,  having  a  right  to  presume  that  he  had  made  such  in- 
quin',  was  itself  thereby  excused  from  making  inquiry  before 
paying  it.  In  the  first  case,  the  holder  is  really  a  party  to 
the  fraud,  and  is  not  a  good  faith  holder.  In  the  second 
ease,  he  lias,  by  his  negligence,  contributed  to  the  eonsurana- 
tion  of  the  mistake  on  the  part  of  the  drawee  by  misleading 
him."  See  also  5  Cyc.  546;  5  Am.  &  Eng.  Ency.  Law  1071; 
Morse  on  Banks  &  Banking,  section  466 ;  Dan,  Keg.  Instr., 
section  1657. 

In  conformity  with  these  principles,  it   is  uniformly  held 
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that  a  bank  endorsing  a  check,  not  drawn  upon  it,  warrants  the 
genuinenes.'i  of  all  the  preceding  signatures  endorsed  on  it,  in- 
cluding that  of  the  payee,  but  not  that  of  the  drawer.  First 
Nal'l  Battle  v.  Northwestern  Nafl  Bank,  153  III.  296  (43  Am. 
St.  Rep.  247)  ;  Williams  v,  Tishominga  Savings  Inst.,  57  Miss. 
(133 ;  Story  on  Bilis  of  Exchange,  section  225 ;  2  Parsons  on 
Bills  &  Notes  588. 

Such  is  the  great  weight  of  authority  on  the  question  pre- 
eented.  Only  four  cases  holding  the  contrary  have  been  found, 
namely:  Farmers  Nafl  Bank  v.  First  Nat'l  Bank,  30  Md.  11, 
Bank  of  St.  Albans  v.  F.  &  M.  Bank,  10  Vt.  141,  Salt  Springs 
Bank  v.  Sijracuse  Savings  Bank,  62  Barb.  101,  and  Howard  v. 
M.  V.  Bank,  28  La.  Ann.  727  (26  Am.  Rep.  105),  of  which 
the  first  was  decided  in  1838,  the  second  in  1868,  the  third  in 
1862  and  the  fourth  in  187C.  In  so  far  as  they  allow  the  bene- 
fit of  the  exception  under  circumatances  showing  negligence 
or  misconduct  on  the  part  of  a  bank  purchasing,  or  taking 
for  collection,  and  putting  into  circulation,  as  i£  it  had  been 
pnrehasod,  a  check  drawn  upon  another  bank,  they  are  wholly 
irreconcilable  with  the  great  weight  of  judicial  opinion  and  de- 
cision, as  well  as  variant  from  the  spirit  of  the  exception  de- 
clared in  Price  v,  Neai  and  the  great  numfccr  of  subsequent 
decisions  in  which  it  has  been  observed.  In  the  last  two,  cir- 
cumstances were  disclosed  which  tended  to  prove  negligence 
on  the  part  of  the  drawers,  off-setting  that  on  the  part  of  the 
purchasing  banks.  When  both  have  been  negligent,  not  merely 
unfortunate,  no  recovery  can  be  bad.  The  result  is  the  same 
as  when  both  are  innocent,  \ElUs  &  Morion  v.  lAfe  Ins.  & 
Trust  Co..  i  0.  St.  628. 

I  do  not  think  I  have  misapprehended  the  principles  on 
which  tiie  cases  herein  referred  to  have  been  disposed  of.  I 
adhere  to  the  rule  declared  in  Price  v.  Neal  and  admit  the  cor- 
rectness of  the  long  line  of  decisions  enforcing  it  under  circum- 
stances calling  for  its  application.  There  are  some  cases  in 
which  the  rule  itself  is  criticised  and  it  is  said  to  have  been 
denounced  as  unsound  and  unreasonable  by  some  of  the  text 
writers,  but  I  give  it  unqualified  approval,  believing  it  to  be 
indispensable  in  commercial  transactions.  But  for  it.  a  vast 
amount  of  time  would  be  wasted  in  demanding  inquiries  and 
guaranties  of  holders,  so  palpably  necessary  to  safety,  that  they 
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ought  to  be,  kad  are  in  fact,  everywhere  made  without  demand. 
Lack  of  this  rule  would  not  only  impede  comimemal  tnne- 
actions,  but  also  introduce  nnnecessaiy  and  grave  elements  of 
uncertainty  and  danger,  and  render  the  whole  commercial  sys- 
tem unstable  and  treacherous  as  well  as  too  slow  to  meet  ordi- 
nary business  demands. 

The  commercial  evils  fenced  out  by  this  exceptional  role  in 
favor  of  the  world  at  large  against  the  drawee,  would  be  ad- 
mitted, as  breeders  of  loss,  confusion,  distrust  and  instabili^, 
if,  disregarding  the  premises  laid  down  by  Ijord  Hanstield,  the 
courts  apply  it  against  an  innocent  drawee  in  favor  of  a  negli- 
gent or  mala  fdes  holder.  In  two  of  the  four  cases,  herein 
named  as  being  contrary  to  the  weight  of  authority,  this  seems 
to  have  been  done.  The  cases  in  which  n^ligence  on  the  part 
of  the  purchaser  has  imposed  liability  in  favor  of  the  drawee 
are  numerous.  Hie  attempt  to  argue  them  away  by  aiding  the 
decision  turned  on  the  forgery  of  tlie  endorsements  is  futile. 
It  is  in  respect  to  the  payee  and  his  endoreement  that  duty  de- 
volves upon  the  purchaser.  He  is  not  in  a  position  to  know 
anything  about  the  genuineness  of  the  signature  of  the  drawer, 
and  hence  the  law  imposes  no  duty  npcu  him  in  respect  to  that. 
In  law,  there  is  neither  a  payee  nor  an  endorser  in  the  case  of 
a  forged  check  or  bill.  The  entire  instrument  is  a  nullity;  bnt, 
for  the  purpose  of  working  out  justice  in  favor  of  innocent 
parties  injured  by  it,  it  is  treated,  on  the  principle  of  estoppel, 
as  a  valid  paper,  to  the  extent  of  denying  the  drawee  right  of 
recovery  against  them^  if  he  paid  it  before  discovery  of  the  f«- 
gery,  and  they  have  omitted  no  duty  in  the  premises.  What 
purports  to  be  an  endorsement  by  a  payee,  in  such  a  case,  is  not 
an  endorsement.  It  is  a  mere  fraudulent  act,  part  and  parcel 
of  the  fraudulent  process  by  which  money  is  obtained  on  the 
forged  paper.  If  the  forger,  or  utterer  of  the  forged  paper, 
is  thwarted  at  the  initial  point  of  negotiation  by  the  require- 
mlent  of  identification,  the  entire  scheme  may  be  defeated  and 
the  money  saved.  This  uniform  requirement,  on  the  part  of 
bankers,  is  a  strong  deterrent  barrier  to  the  utterance  of  fmrged 
paper,  — jJTitllpWt  it  nobody  would  stand  gu&rd  at  the  inception 
of  negotiation  fC  inquire  as  to  one  of  the  indispensable  requi- 
sites of  negotiability,  the  existence  of  a  payee,  an  inquiry  the 
drawee  cannot  make  without  requiring  the  payee  to  come  to  lus 
6«  w.  Ta. 
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coiuiter  for  identification,  and  this  might  necessitate  a  trip 
from  San  iB'rancieco  to  New  York.  [The  impossibility  of  doing 
business  in  that  manner  necessitated  the  eetablishiuent,  long 
ago,  of  the  rule  that  a  bank  or  other  person,  in  purchasing 
a  bill,  check  or  note  and  endorsing  it,  warants  the  genuineness 
of  all  preceding  signatures  endorsed  thereon,  including  that  of 
the  pajee.  Observe  that  the  warranty  is  that  of  geaainenesB 
of  signature,  not  soWency  of  parties.  To  say  a  bank  can  take 
and  endorse  a  check,  forged  as  to  both  drawer  and  payee,  and 
having  no  payee  and  no  endorsement  by  a  payee,  and  not  be 
liable  on  its  guaranty  of  the  genuineness  of  the  endorsement,  the 
drawee  being  without  fault,  is  to  deny  applicability  of  the  rule  to 
a  ease  falling  within  its  very  letter  as  well  as  its  epirit.  In 
Vagliano  Bros.  v.  Bank  of  England,  23  Q.  B.  D.  243,  248, 
251,  Lord  Esher  said :  "I  think  there  must  be  three  real  par- 
ties, although  the  same  party  may  be  the  drawer  and  the  payee. 
But  in  the  present  case  there  is  no  real  drawer.  The  man 
who  pretended  or  purported  to  be  the  drawer  was  a  forger. 
The  law  merchant  never  recognized  a  forger  of  another  man's 
name  as  a  real  merchantile  drawer.  There  Is  in  this  case  no 
real  payee  the  forging  drawer  cannot  be  recognized  as  the 
payee.  The  pretended  payee  is  Petridi  &  Co.;  but  the  pre- 
tended bill  was  not  drawn  in  favor  of  Petridi  &  Co. ;  it  was  not 
intended  that  the  pretended  hill  should  ever  be  in  the  posses- 
sion or  under  the  control  of  Petridi  &  Co.  The  payee  of  a 
bill  of  exchange  is  a  person  in  whose  favor  it  is  drawn,  that  is  to 
say,  the  person  to  whom  it  is  to  be  handed  first  in  order  that 
he  may  deal  with  it.  In  order  to  make  a  document  a 
bill  of  exchange,  there  must  be  a  real  payee;  Petridi  &  Co. 
were  not  the  real  payee.  If  they  bad  found  the  pretended  hill, 
they  could  not  honestly  have  required  payment  of  it,  or  have  in- 
dorsed it;  they  would  have  known  that  it  was  not  really  drawn 
in  their  favour.  The  document  in  question  had  np  real 
payee,  and  therefore  on  that  ground  also  was  not  a  bill  of 
exchange.  It  was  not  even  a  contract  of  any  kind,  or 
evidence  of  auy  contract.  It  was  not  a  contract  or  evidence 
of  a  contract  between  the  forging  drawer  and  the  acceptor. 
The  forger  could  not  have  sued  upon  it  or  by  means  of  it.  It 
was  not  a  contract  or  evidence  of  a  contract  between  Yucina 
&  Co.  and  the  acceptor.     It  is  not  at  law  an  available  instru- 
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ment  at  all,  unless  it  can  be  treated  as  a  bill  of  exchange.     But 
Buch  a  document  can,  between  certain  persons,  under  certain 
circumetances,   be  treated  as  a  bill  of  exchange  by  ordinaiT 
rulefl  of  law,  although  it  is  not  really  a  bill  of  exchange,  it 
can  be  so  treated  between  persons,  one  of  whom  ia  by  the  legal 
rules  of  estoppel  pre\'ented  from  denying  to  the  other  that  it 
JB  a  bill  of  exchange.     If  the  estoppel  ia  constituted,  then  to 
the  extent  of  the  estoppel,  but  no  further,  the  document  as  be- 
tween those  persons  must  be  treated  by  virtue  of  the  rules 
of  the  general  law,  not  of  the  law  merchant,  as  if  it  were  really 
a  bill  of  exchange.  •  •  •  »  •     The  similar  application  of  the 
]ega\  rules  of  estoppel  to  tlie  case  of  an  estoppel  as  against  an 
acceptor  in  respect  of  indorsements  on  a  bill  accepted  by  him 
will  explain  the  cases  in  which  an  acceptor  haa  been  held  not 
to  have  been  estopped  from  disputing  an  illegal  indorsment. 
It  seems  to  me  useless  to  name  the  cases  which  have  been  cited. 
They  all   determine  that   the   peculiar  conditions   applied   to 
bills  of  exchange  by  the  law  merchant  are  only  applied  to 
regular  and  honest  bills  of  exchange;  but  that  docuitaents  re- 
sembling bills  of  exchange,  and  dishonestly  purporting  to  be 
bills  of  exchange,  though  they  are  not  really  bills  of  exchange, 
may  have  to  be  treated  as  bills  of  exchange,  subjeert  to  the  law 
merchant  rules  of  bills  of  exchange,  if  circumstances  are  proved 
to  exist  between  certain  parties  sufficient  according  to  general 
law  to  prevent  one  of  them  from  denying  to  the  other  tliat  the 
document  in  certain  particulars  is  a  regular  bill  of  exchange. 
In  this  case  the  document  is  not  a  bill  of  exchange.     It  has  no 
real  drawer  and  no  real  payee.     Neither  the  forger  nor  Yucina 
&  Co.  is  a  real  drawer;  Petridi  &  Co.  is  not  a  real  payee.    As  to 
the  defect  of  the  drawer,  the  acceptor  would  be  estopped  as 
against  the  bona  fide  indorsee  for  value.     If  that  had  been  the 
only  fault  in  the  bill,  the  acceptor  would  have  been  bound  to  pay 
it.     But  there  is  the  defect  of  the  payee  and  of  the  indorsement 
which  purports  to  be  the  indorsement  of  the  payee.    The  ac- 
ceptor in  this  case  is  not  by  tlie  general  law  estopped  as  to  those 
defects  because   it  is  not   proved   that  when   he   accepted  he 
knew  that  the  payee  was  not  a  real  payee."     In  the  same  cbm. 
Bowen,  L.  J.,  said:     ''The  instruments  in  question  were  not, 
theroforo,  payable  to  bearer,  and  the  bank  having  paid  upon 
forged  indorsements  must  in  the  absence  of  any  other  ground 
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of  defence,  take  the  consequences.  It  is,  however,  contended 
on  their  behalf  that  the  letters  of  indication  juBtified  them  in 
paying  to  any  person  who  appeared  to  be  a  bona  fide  holder  of 
the  bills.  iWe  cannot  put  any  snch  construction  upon  the  let- 
ters of  indication.  They  intimated,  no  doubt,  that  the  docu- 
ments in  question  were  acceptances  of  Vagliano  Brothers  then 
in  circulation,  or  which  at  the  date  of  maturity  would  have 
become  so,  but  they  gave  no  authority  to  pay  except  according 
to  the  apparent  tenour  of  the  bills,  llie  responsibility  ,|of 
verifying  the  indorsements  remained,  therefore,  with  the  bank. 
In  the  case  of  a  genuine  bill  the  bank  would  have  had  to  bear 
this  responsibility.  There  was  nothing  in  the  letters  of  indica- 
tion to  relieve  them  from  it  here.  *  *  *  *  Tliere  was,  we  think, 
negligence  on  his  part  in  leaving  so  mucii  to  a  clerk  in  Glyka's 
position  without  any  effective  supervision  or  control  over  his 
proceedings.  But  this  was  not  the  proximate  cause  of  the  loss 
which  has  been  incurred,  and  therefore  cannot  be  relied  on  aa 
a  defense  against  the  claim  of  the  plaintiff,  even  if  there  were 
no  negligence  on  the  part  of  the  bank.  But  the  officers  of  the 
bank  paid  the  bills  across  the  counter,  and  it  was  proved  tliat 
the  usual  eouree  of  business  was  for  a  banker  not  to  pay  bills 
of  so  large  an  amount  except  througii  a  banker,  and  the  officials 
of  the  bank  neglected  this  precaution  and  paid  the  bills  over 
the  counter  to  a  man  whom  they  did  not  know.  This,  in  our 
opinion,  was  negligence  en  the  pait  of  the  bank,  which  mate- 
rially contributed  to  the  frauds  in  question  being  successfully 
carried  out  by  Glyka,  This,  we  think,  would  prevent  the  bank 
from  effectually  relying  on  the  defence  oC  negligence  of  the 
plaintiff."  The  hills  in  that  case  had  been  forged  by  a  clerk  of 
the  plaintiff,  apparently  in  favor  of  an  existing  firm,  but  were 
in  fact  rank  frauds,  both  as  to  drawer  and  payee,  just  as  is  the 
check  in  this  case.  The  instruments  involved  in  First  Nat'l. 
Bank  V.  NorthwesU-rti  NatT  Bank,  152  111.  S9C;  Nat'l.  Bank 
of  Margkalltown  v.  State  Batih  of  Marshalliou-v.,  107  la.  327; 
Bank  v,  Allen,  59  Mo,  31(1;  Canadian  Bank  v.  Bingham,  60 
L.  E.  A.  955 ;  First  Nat'l.  Bank  of  lAsbm  v.  Bank  of  Wynd- 
mere,  10  L.  B.  A-  (N.  8.)  1,  and  some  others  cited,  were  of 
the  Banie  character.  In  all  of  them,  it  was  held  that  while  the 
drawee  must  know  the  signature  of  the  drawer  and  the  indorsee 
was  in  no  manner  chargeable  with  duty  in  respect  to  that  sig- 
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nature,  in  Ihe  absence  of  knowledge  of  ite  forgery  or  circam- 
atances  sufficient  to  put  it  on  inquiry,  the  latter  waa  bound  to 
take  precaution,  at  its  end  of  the  line,  against  forgerv'  and 
fraud,  by  inquiry  as  to  the  identity  of  the  payee,  the  exiatence 
of  a  real  payee,  and  made  to  respond  in  money  to  the  injured 
drawee  for  its  failnre  to  do  so.  Bank  of  Qvincy  v.  Richer,  71 
Til.  439,  applies  the  principle  invoqcd  in  thia  case,  and  differs 
from  it  only  in  respect  to  the  character  and  d^ree  of  n^i- 
gence  on  the  part  of  the  purcliasing  bank.  It  declares  fhat 
the  drawee  or  payor  of  a  forged  check  can  recover  bftdc  the 
amount  paid  by  him  on  it,  when  the  holder  or  payee  has  been 
at  fault,  or  guilty  of  fraudulent  practices  which  may  have 
thrown  the  drawee  off  his  guard.  It  says  the  holder  must 
refund  to  the  drawee,  if  the  former  has  been  at  fault,  notwith- 
Btanding  the  duty  of  the  drawee  to  determine  at  hie  peril  the 
genuineness  of  the  signature  of  the  drawer.  It  recognizes  the 
general  rule  and  the  exception,  not  the  general  rule  without 
the  exception,  as  do  the  Ohio  cti^es  and  nearly  all  the  others 
here  relied  upon.  It  is  true  the  annotator  in  S7  L.  R.  A.,  at 
page  637,  says  the  general  rule  "has  been  modified  in  a  few 
cases  in  which  fault  or  negligence  on  the  part  of  the  bank  ob- 
'  taining  payment,  which  is  held  to  have  contributed  to  the  de- 
ception of  the  drawee,  ia  held  ground  for  compelling  repay- 
ment of  the  money  to  the  latter";  but  I  do  not  think  his  woids 
convey  his  exact  meaning,  since  it  must  have  been  apparent  to 
him  that  these  cases  do  not  modify  the  general  rule.  They  are 
eim^ply  not  within  it,  because  they  do  not  involve  the  facts  on 
which  the  general  rule  is  based,  showing  innocence  in  both  par- 
ties. The  courts  in  deciding  themi  said  so.  Having  made  this 
statement,  the  aunotator  sets  forth  a  number  of  well  considered 
cases,  excepted  by  the  courts  from  the  operati<Ki  of  the  rule,  on 
the  ground  that  the  facts  did  not  bring  them  within  it,  but  none 
of  Ihem  denied  the  soundness  of  ihe  general  rule.  Id  10  L  R 
A,  (N.  S.)  the  annotators,  at  page  58,  say:  "And  the  pre- 
vailing rule  would  appear  to  be  that  a  bank  which  ca.'ihes  a 
check  drawn  upon  another  bank  without  requiring  proof  as  to 
the  identity  ot  the  person  presenting  the  same  or  making  in- 
quiry in  regard  to  him,  the  amount  of  which  check  is  after- 
wards paid  to  it  by  the  drawee,  is  liable  to  the  drawee  for  tbe 
amount  eo  paid,  where  the  check  proves  to  be  a  forgery;  it  h»T- 
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ing  been  guilty  of  the  first  fault/'  Although  in  Oom  Ex.  Banh 
T.  Nassau  Banh,  91  N.  Y.  T4,  the  eiguatuies  of  the  payees 
only,  not  of  the  drawere,  were  forged,  I  think  the  principleB  de- 
clared in  it  are  applicable.  As  to  the  liability  o£  a  purchaser, 
negligent  in  respect  to  the  endorsement,  to  the  extent  of  paying 
on  a  forgery  thereof,  no  reason  for  a  distinction  between  a  bill 
bearing  the  genuine  signature  of  the  drawer  and  one  to  which 
the  signature  of  a  person  has  been  forged  as  drawer,  is  per- 
ceived. In  both  cases  his  negligence  may  inflict  injury  upon 
the  drawee  or  contribute  thereto.  White  v.  Bank,  64  N.  Y. 
313,  is  found  on  re-ezaminatiou  to  be  inapplicable.  The  check, 
bearing  genuine  signatures,  but  having  been  fraudulently  raised 
in  amount,  is  governed  by  entirely  different  rules,  which  need 
not  be  stated  here.  First  Nafl  Bank  v.  Nal'l  Banh,  58  0.  St 
207,  does  not  overrule  the  case  in  4  0.  St.  638,  nor  ia  it  in  con- 
flict with  the  views  expressed  in  this  opinion.  The  payee  was 
known  to  the  purchasing  bank.  He  endorsed  the  check,  and, 
on  principles  of  estoppel,  the  endorsement  was  treated  ae  genu- 
ine, though  in  fact  there  was  no  drawer,  no  payee,  no  indorse- 
ment. Besides,  tlie  endorsement  of  the  purchasing  bank  was 
"for  collection,"  not  absolute  and  unrestricted,  wherefore  the 
case  was  distinguished  from  the  class  in  which  endorsements  are 
unrestricted,  as  was  done  in  Banh  of  Chicago  v.  Bank  of  Com- 
merce, 107  Mo.  402,  and  Nat'l.  Park  Bank  v.  Seaboard  Bank. 

114  X.  Y.  28.  In  neither  of  these  cases,  however,  was  there 
any  negligence  in  respect  to  the  endorsement  of  the  payee,  as 
to  which  duty  rested  upon  the  collecting  bank.  Had  there 
been,  the  decisions  might  have  been  different.    In  the  case  in 

115  Tennessee,  criticising  the  ruling  in  88  Tenn.  referred  to, 
the  check  was  payable  to  a  certain  person  or  bearer.  Such  a 
check  requires  no  endorsement,  and,  of  course,  no  duty  rested 
upon  the  bank  to  require  ptoof  of  identity  of  the  payee,  "If 
the  bill  is  payable  to  order,  it  is  an  authority  to  pay  the  bill  to 
any  person  who  becomes  holder  by  a  genuine  indorsement.  If 
the  bill  is  originally  payable  to  hearer  it  is  an  authority  to  pay 
the  bill  to  the  person  who  is  the  holder,"  Vagliano  Bros.  v. 
Bank  of  England,  23  Q.  B.  D.  255 ;  Eobarts  v.  Tucker,  16  A. 
&  E.  (N^.  S.)  (71  E.  C.  L.)  500.  Nothing  in  that  case  called 
upon  the  court  to  re-examine  the  ruling  in  the  formler,  and  its 
expression  of  disapproval  is  obiter.     Besides  the  opinion  seta 
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forth  no  reasoning  or  examination  of  authorities  as  a  beeis  for 
the  criticism.  Moreover,  the  opinion  says  there  was  ne^igence 
on  the  part  of  the  purchasing  bank,  in  the  first  case,  and  ntxie 
in  the  latter,  and  marks  a  plain  distinction  on  that  ground. 
The  quotation  from  the  opinion  in  Germania  Sank  \,  Bmttell, 
60  Minn.  ISO,  eels  forth  the  views  and  opinion  of  an  able  judge, 
respecting  the  very  point  under  discussion  here.  The  rule  ap* 
plietl  here  did  not  apply  in  his  case,  for  the  payee  was  identi- 
fied and  there  had  been  no  negligence  on  the  part  of  the  de- 
fendant. But  this  obiter  of  Judge  Mitchell's  is  entitled  to  is 
much  weight  as  tlie  dicta  of  other  judges  and  the  opinions  o^ 
text  writers. 

By  its  conduct,  the  McDowell  County  Bank  induced  the  Bank 
of  Williamson  to  do  what  it  refrained  from  doing  itself,  pay 
money  to  an  unidentified  stranger.  In  fact,  it  took  the  died: 
for  collection,  instead  of  purchasing  it,  because  the  party  claim- 
ing to  be  payee  was  unknown  to  it,  and  refused  to  pay  him  the 
money  until  it  had  collected  the  same.  If  it  had  told  the  Bank 
of  Williamson  the  status  of  the  matter,  that  bank  would  have 
been  more  cautimis.  It  not  only  did  not  do  this,  but,  on  the 
contrary,  endorsed  the  check  as  if  it  had  been  bought  outright, 
and  expressly  guaranteed  the  genuineness  of  the  forged  en- 
dorsement "(ieorge  Homer."  Tiiis  was  a  representation  to  the 
Williamson  bonk  that  there  was  a  George  Homer,  and  that 
lie  was  the  payee,  having  right  to  the  money,  and  had  trans- 
ferred that  right  to  the  bank,  and,  piwaibly,  that  he  was  p)od 
for  $S0O.0O  in  case  the  check  should  prove  to  be  worthless.  I 
am  unable  to  perceive  the  reason  or  ground  upon  which  it  can 
be  jaid  that  such  a  representation  may  not  have  induced  action 
on  the  faith  of  it,  and,  was  not  dangerous  to  the  party  to  whwn 
it  was  made. 

But  there  is  another  element  in  the  case.  The  Bank  of  Wil- 
liamson was  also  negligent.  It  bad  no  signature  of  its  depositor 
in  its  possession  or  within  its  reach,  in  any  form  whatever,  to 
enable  it  to  make  any  investigation  of  the  genuineness  of  the 
signature  to  the  check.  As  we  have  shown,  no  recovery  can  be 
had,  if  both  parties  are  without  fault.  Negligence  or  omission 
of  duty,  on  the  part  of  the  first  taker,  causing,  or  likely  ,to  caose, 
injury  to  the  drawee,  is  the  cireumstance  that  deprives  the  f«- 
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mer  of  the  benefit  of  the  osempticm  of  dealers  in  commerci&l 
paper  from  the  operation  of  the  general  rule,  allowing  recovery 
of  money  paid  Tinder  a  mistake  of  fact.  Failure  of  duty,  not 
neceesaiily  the  actual  canse  of  the  injury,  has  this  effect.  No 
inquiry  as  to  whether  the  drawee  waa  really  misled,  is  made. 
It  is  enough  that  there  was  technical  negligence.  The  exemp- 
tion rests  upon  the  aseumption  of  innocence  in  both  parties.  If 
both  are  at  fault,  as  in  this  case,  it  seems  to  follow  that  neither, 
while  claiming,  or  accorded,  the  benefit  of  the  exception  to  the 
general  rule,  should  be  permitted  to  deny  its  protection  to  the 
other.  It  is  an  arbitrary  rule  of  commercial  law,  and  the  reason- 
ing which  juatifiea  it,  when  both  parties  are  innocent,  juatiflea  it 
also,  when  both  parties  are  at  fault.  It  was  the  duty  of  the 
drawee  to  determine,  at  its  peril,  the  genuineness  of  the  sig- 
nature of  its  depositor,  and  its  sole  right  to  demand  reimburse- 
ment from  the  defendant  restx  upon  teclinical  fault  in  the  lat- 
ter. This  may  or  may  not  have  occasi<med  the  injury  to  the 
former,  but  an  arbitrary  rule,  founded  upon  public  policy,  im- 
poses liability,  without  inquiry  as  to  actual  cause  of  injury. 
Public  policy  demands,  with  equal  reason,  the  observance  of  due 
care  and  compliance  with  the  customary  regulations,  on  the  put 
of  the  drawee.  Who  can  safely  say  the  Bonk  of  Williamson 
would  not  have  discovered  the  forgery  and  saved  the  money  it 
has  lost,  if  it  had  taken  the  usual  precauti<Hi?  Though  the 
forged  name  and  the  genuine  signature  are  very  similar,  even 
the  slight  differencA  might  have  been  noticed  had  a  compari< 
son  been  made  at  the  time.  Similarly,  nobody  can  say  with  cer- 
taiiity  the  omission  of  duty  on  the  part  of  the  McDowell  County 
Bank  influenced  the  other  bank  in  the  slightest  degree,  but  it 
may  have  done  so,  and  instances  may  occur  in  which  the  wrong  is 
perfectly  apparent.  It  is  a  question,  not  of  actual,  but  of 
potential,  injury,  and  the  enforcement  of  compliance  with  whole- 
some regulations.  Therefore,  having  been  negligent  itself,  the 
plaintifF  is  not  entitled  to  recover  on  the  technical  ground  of 
negligence  in  the  defendant. 

It  is  suggested  in  a  brief  that  the  recovery  should  be  had  from 

the  Mingo  County  Bank,  if  at  all.     The  effect  of  this  would  bo 

to  make  a  clearly  innocent  party  sufFer  loss,  due  to  mistake  or 

negligence  of  others.     For  even  so  plain  a  proposition  as  the 
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contrary  of  thin  we  have  authority.     Bank  v.  Bank,  107  la.  337; 
Bank  v.  Bank,  22  Neb.  769. 

These  views  and  concluaions  reault  in  an  affirmance  of  the 
judgment  complained  of. 

Affirmed. 

Bbannon,  JmoE,  {concurring  in  result) ; 

I  cannot  agree  to  a  part  of  Judge  Poffenbabosb's  opinion. 
It  disregards  the  law  as  laid  down  in  17(52  by  Chief  Justice 
3[ansfield  in  Price  v.  Neal,  3  Burr  1355,  whicli,  as  Justice 
Ston,'  said  in  U.  S.  Battle  v.  Bank  of  Georgia,  10  Wheat,  p. 
349,  has  ever  since  been  recognized  in  England  and  America 
fts  a  rule  of  commercial  law  and  of  property.  That  role  is, 
that  the  bank  on  which  a  check  is  drawn  must  know  the  hand 
writing  of  its  depositor,  and  if  it  receives  a  check  and  pays 
it,  it  cannot  recover  back. from  a  bona  fide  holder  for  value. 
A  multitude  of  decisions  so  hold.  Our  own  case  of  Johnson  \. 
Bank,  27  W,  Va.  343,  strongly  recognizes  this  role.  It  is 
spoken  of  as  law  in  18  Grat,  page  359.  See  U.  8.  Bank  v. 
Bank  of  Georgia,  10  Wheat,  page  349;  Levi/  v.  Bank,  4  Dal- 
las 234;  noffman  v.  Bank.  IS  Wall.  181;  Commercial  Bank 
V.  First  Nat.  Bank.  96  Amer.  Dec.  554  and  note;  Dedham 
Bank  v.  Everett  Bank,  83  Am.  St.  R.  286;  Bank  v.  Bank, 
44  L.  B.  A.  131;  Germanta  Bank  v.  Boutell,  27  L.  E.  A.  635; 
Neal  V.  Cobnm,  93  Me.  139  (69  Am.  St.  R  495) ;  Hardg  v. 
Bank.  151  Md.  585  (34  Amer.  R.  325) ;  Croaker  Bank  v.  Nevada, 
96  Amer.  St.  K.  169,  a  strong  case.  The  negligence  which  the 
opinion  in  this  case  imputes  to  the  McDowell  Bank  is  that  it 
did  not  require  Homer  to  identify  himself.  It  cannot  be 
claimed  that  it  was  the  duty  of  the  McDowell  Bank  to  inquire 
as  10  the  signature  of  Young,  the  maker  of  the  check,  and  as 
the  court  said  in  Germania  Bank  Case,  above,  the  Williamson 
Bank  had  no  right  to  suppose  that  the  McDowell  Bank  had 
inquired  as  to  the  signature  of  the  depositor  of  the  WilliamBon 
Bank.  Now,  can  we  assume  that  inquiry  as  to  the  identity  of 
Homer  would  have  scared  the  forger  away  and  prevented  bis 
leaving  the  check  with  the  McDowell  Bank?  Is  not  this 
assumption  too  far  fetched  ?  Shall  this  omission  relieve  the 
Williamson  Bank  from  the  duty  of  knowing  Young's  signatate? 
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But  for  its  negligence  of  a  fixed  duty  Uie  loss  would  not  have 
occurred  This  exception  because  of  negligence  in  the  firBt 
bonk  is  denied  in  Bank  r.  Bank,  10  Vt.  141,  and  Conirmerdal 
Bank  v.  First  Nat.  Bank,  supra,  and  Howard  v.  Mtas.  Val- 
ley Bank,  26  Am.  R.  105.  In  the  well  conaidered  case  of 
Sait  Sprinas  Bank  v.  Symcitse  Bank,  62  Barbour  101,  a  bank 
paid  a  forged  check,  "without  inquiry,  supposing  it  to  be  genu- 
ine". The  presenter  was  a  stranger.  The  court  held  that 
this  did  not  take  from  the  bank  the  character  of  a,  bona  fide 
holder,  and  it  was  held  not  liable.  As  said  in  note,  41  L.  R.  A. 
(i37,  a  few  cases  make  such  exception  to  the  general  rule;  but 
the  older  cases,  the  great  current,  do  not  make  St.  It  as 
called  the  "modem  rule"  in  Morse  on  Banks,  section  466. 
Under  (he  decision  in  this  case  a  bank  cannot  buy,  cash  or 
take  for  collection  a  check  without  having  its  payee  identify 
himself.  After  writing  to  this  point  I  find  the  case  of  Farm- 
ers' &  Merchants'  Bank  v.  Ba7tk  of  Rutherford,  115  Tenn. 
64  (112  Am.  St.  R.  817)  holding,  contrary  to  Peoples'  Bank  v. 
Franklin  Bank.  88  Tenn.  299  (17  Amer.  St.  R.  884)  and 
virtually  overruling  it.  The  case  in  both  syllabus  and  opinion 
lays  down  this  rule  of  law:  "A  check  payable  to  a  certain 
peraoD  or  bearer  need  not  be  endorsed,  nor  need  the  holder  be 
identified,  and  a  bank  paying  such  check  without  identifica- 
tion of  the  holder  is  not  negligent,  though  the  bank,  in  com- 
pliance with  its  custom,  required  it  to  be  endorsed".  A  dieck 
was  presented  bv  one  bank  and  transmitted  to  the  bank  on 
which  it  was  drawn  and  paid  by  it  and  the  latter  bank  wae  re- 
fused right  to  recover  back,  although  the  bank  taking  the  check 
ni&de  DO  inquiry  as  to  the  presenter.  The  opinion  seeks  to 
make  a  distinction  between  tlie  case  in  hand  and  the  former 
ease  on  the  ground  that  the  check  was  payable  to  a  person 
named  or  bearer;  but  if  inquiry  as  to  the  identity  of  the  pre- 
senter was  necessary,  why  not  in  either  case?  The  case  in  88 
Tennessee  had  held  that  the  first  bank  must  identify  the  pre- 
senter, but  the  later  case  pointedly  dispenses  with  that  and 
condemns  the  prior  ease  of  Peoples'  Bank  v.  Franklin  Bank 
in  Ihe  following  strong  language :  "As  an  original  propositon 
we  would  not  assent  to  the  correctness  of  Peoples'  Bank  v, 
Franklin    Bank,    88    Tenn.    299    (17    Amer.    St.    R.    884), 
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and  we  thinlt  the  ...great  weight  of  anthoritj  is  agaimti 
it,  and  that  it  is  contrary  to  one  of  the  most' important 
rules  regulating  the  law  of  negotiable  instruments,  to-wit,  that 
the  drawee  of  the  check  should  be  held  to  know  the  signature  of 
its  customers  and  pay  only  such  paper  as  has  a  genuine  sig- 
nature". 

Still  later,  justiiow,  I  come  across  the  case  of  Bank.v.  Bank, 
58  Ohio  St.  307  (41  L.  S.  A.  584),  holding  that  "The  gen- 
eral rule  that  the  drawee  of  a  check,  draft  or  bill  of  exchange, 
is  held  to  know  the  signature  of  the  drawer,  and  makes  pay- 
ment at  his  own  peril  has  not  been  modified  in  this  state,  er- 
cepl  by  local  cvstom,  as  held  in  Ellis  and  Morton  \.  Oii<k 
Life  Ini.  £  Trvat  Co.,  4  Ohio  St  628."  So,  we  see  that 
the  early  Ohio  ease  so  often  cited  against  the  old  rule  has 
been  disapproved  in  the  later  Ohio  case  and  made  applicable 
only  whrre  local  custom  governs  it.  This  old  Ohio  case  can- 
not he  cited  to  support  the  other  doctrine.  It  has  been  re- 
pudiated in  the  state  of  its  birth,  ^o  case  asserts  with  more 
force  the  old  rule  of  Price  v.  I^eal  than  this  late  Ohio  case, 
and  it  deprives  the  former  case  of  all  force  to  impair  that  rule 
by  saying  that  local  custom  controlled  it.  Moreover,  it  says 
that  hank  usage  now  does  not  allow  the  endorsement  of  "For 
Collection",  and  it  is  not  used  now,  and  that  a  general  en- 
dorsement does  not  warrant  the  payee  bank  in  assuming  that 
bJI  was  right  or  change  its  duty  cf  care  to  see  that  the  drawer's 
signature  is  genuine.  This  position  is  snstained  by  Woofman 
v.  Bank,  IS  Wallace  181  (20  L.  Ed.  366).  The  ver>-  late 
work,  Joyce  on  Defences  to  Commercial  Papers,  section  99, 
lays  it  down  as  settled  law, 

Beferring  again  to  our  own  case  of  Johneon  v.  Ba»>i,  27  W.  Va. 
343,  I  assert  that  a  careful  reading  will  sustain  mr  position. 
lis  principles  govern  the  case  now  in  hand.  In  fact,  the  pcHot 
of  the  decision  governs  this  case.  A  negotiable  note  was  forged. 
It  was  ttiken  up  by  a  bank.  When  presented  Johnson  paid  it 
to  the  bank,  Later  he  discovered  that  his  name  had  heoi 
forged.  He  brought  suit  to  recover  hack  the  money  from  the 
hank,  but  he  was  denied  recovery.  And  why?  It  was  under 
the  old  rule  of  Priee  v.  }ieal  that  the  maker  of  the  note  wae 
bound  to  know  his  signature  and  if  he  neglected  to  do  so  or 
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was  mistaken,  he  could  not  recover  the  money  back.  So  in  the 
ease  of  a  bank  check.  The  bank  must  know  the  signature  of 
its  depositor.  WTiat  is  the  difference  between  the  two  cases? 
I  do  not  see  how  the  force  of  that  decision  can  be  evaded  as  ap- 
plying to  this  case. 

Tn  the  present  case  the  McDowell  Bank  did  not  cash  the 
check,  but  refused  to  do  so,  and  received  it  for  collection  and 
seat  it  to  the  Williamson  Bank  to  ask  whether  it  was  genuine 
or  not,  and  the  Williamson  Bank  pronounced  it  good,  and  on 
receiving  information  that  the  Williamson  Bank  had  paid  it, 
and  not  till  then,  the  McDowell  bank  paid  the  mbney  to  the 
man  who  left  the  check  with  it  for  collection.  On  reading 
some  of  the  cases  it  will  be  found  that  there  ia  a  difference  be* 
tween  the  case  where  the  first  bank  pays  the  check  at  once, 
and  that  where  it  waits  till  the  bank  <m  which  the  check  is 
approves  it.  In  Espy  v.  Bank,  18  Wall.  604,  it  is  held  that 
"wliere  the  party  to  wiiom  a  cheek  is  offered  sends  it  to  the 
bank  on  which  it  ia  drawn  for  information,  the  law  presumes 
that  the  bank  has  knowledge  of  the  drawer's  signature,  and  of 
the  state  of  his  account,  and  it  is  responsible  for  what  may  be 
replied  on  these  points."  There  is  another  consideration  here. 
Where  the  first  bank  has  already  paid,  the  mistake  of  the  other 
bank  does  not  hurt  the  former,  does  not  alter  its  condition  for 
the  worse,  because  its  money  is  gone  into  the  rascal's  pocket, 
and  the  second  bank  can  recover  from  the  first  because  the 
first  bank  cannot  say  that  it  was  led  to  its  loss  by  the  negligence 
of  the  second  bank.  It  is  a  rule  of  estoppel  that  to  bind  one 
making  a  mistatement  another  must  be  induced  by  it  to  alter  ' 
his  condition  for  the  worse.  Such  is  a  controling  elemient  in 
the  case  so  much  relied  on,  Canadian  Bank  v.  Bank  of  Com- 
merce,  30  Wash.  484  (60  L.  E.  A.  955),  as  the  court  states  in 
the  opinion,  though  not  in  the  Byllahus  of  the  official  report 
quoted  by  Judge  Poffenbaboeb.  The  syllabus  in  L,  B.  A.  so 
qualifies,  and  correctly  states  the  facts  entering  into  the  de- 
cision. 

The  leading  case  of  McKleroy  v.  Southern  Bank,  14  La.  Ann. 
458  (74  Am..  Dec.  438),  points  out  this  distinction.  On  the 
facts  of  our  case  that  case  would  deny  recovery.  Likewise 
Daniels  Nego.  Inst.,  section  16550,  (5th  Ed.),  and  185  N.  T. 
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3fi8.     Xeal  v.   Cobum,  69   Am.   St.   R.  495,   deniefl   recover? 
back  even  where  no  Iocs  occurs. 

In  s  note,  just  found,  to  First  Nat.  Bank  v.  Bank  of  Wind- 
mere,  10  L.  R.  A.  (N.  S.)l  (108  N.  W.  546),  the  North 
Dakota  court  admits  the  rule  of  no  recovery  back  as  fixed  by 
the  vast  current  of  easeH.  but  condemns  the  rale,  and  refuBes 
to  adopt  it  as  the  law  of  the  new  Bta.te.  It  holds  that  the 
drawee  of  a  forged  check  may  recover  back  from  an  innocent 
holder,  "Provided  the  latter  has  not  been  misled  or  prejudiced 
by  the  drawee's  failure  to  detect  the  foi^ry".  ITiis  makes 
rwo\-ery  depend  on  whether  the  first  bank  has  been  harmed. 
The  court  said  that  the  rule  of  negligence  is  uncertain,  not 
simple  as  the  old  rule  of  Price  v.  2ieal  and  therefore  it  re- 
fused to  follow  Pryce  v,  Neal.  There  will  be  fonnd  a  full 
array  of  authorities  upon  all  the  views  of  this  matter.  On 
pag«  65  it  will  be  seen  that  many  cases  say  that  recovery  back 
depends  on  whether  the  defendant  would  suffer  loss.  Of 
oouree,  if  the  holder  is  guilty  of  fraud  or  gross  negligence 
ncfually  misleading  the  second  bank,  it  would  be  different; 
but  as  the  (wly  negligence  in  this  case  is  failure  to  identify 
Horner,  and  the  check  was  taken  for  colIectioQ  in  usual  course 
of  businc^.  I  As>  not  think  recovery  can  be  had.  If  the  Mc- 
Dowell Bank  had  cashed  the  check  before  sending  it  on  for 
inquiry  and  payment,  it  could  not  say  that  it  was  prejudiced 
by  the  act  of  the  Williamson  Bank  in  honoring  the  check ;  but 
that  is  not  the  case  we  decide.  *T^'here  a  bank  on  which  a 
rai^  draft  is  drawn  pays  it  through  mistake  upon  its  pre- 
sentation to  it  by  a  correspondent  bonk,  as  agent,  to  which  it 
is  forwarded  for  collection,  the  collecting  bank  cannot  be  com- 
pelled to  repay  it  if  it  has  paid  over  to  its  [»incipal  before 
notice  of  the  mistake**.  Sational  Parle  Banh  v.  Seaboard  Bank, 
114  S.  Y.  28  (11  Amer.  St.  R.  612).  5  Cyc,  549  says,  that  the 
presenter  must  refund,  ^'provided  his  condition  has  not  in  the 
mean  time  changed  so  as  to  render  repayment  unjust."  This 
distinction  is  found  in  5  Am.  &  Eng.  Ency.  L,  1071,  where  we 
read  this:  "As  has  been  stated,  the  bank  is  bound  to  know 
(he  signature  of  its  depositor,  and  therefore  if  it  pays  out 
money  on  a  check  to  which  its  depositor's  name  has  been  foiled, 
to  a  btma  fide  holder  for  value,  it  cannot  rrcover  the  nxmey  so 
w  w,  T». 
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paid  oat.  This  has  been  the  rule  almost  universally  laid  down 
by  the  courts,  the  law  declariug  that  as  between  parties  equally 
innocent  the  loss  must  remain  where  the  course  of  business  has 
placed  it  With  singular  unanimity,  however,  the  text  writers 
have  modified  this  role  with  the  proviso,  'unless  it  can  be  shown 
that  the  payee  or  endorsee,  the  party  receiving  the  money,  will 
in  no  way  be  prejudiced  by  the  re-payment,  insisting  that  the 
general  rule  as  to  miniey  paid  under  mistake  of  fact  should 
apply' ",  The  Williamson  Bank's  acti<m  in  sending  word  that 
the  check  was  good  was  the  sole  cause  inducing  the  McDowell 
Bank  paying  out  the  money.     It   caused  the  loss. 

Let  me  concede  that  the  McDowell  Bank  was  negligent,  for 
argument's  sake.  Xobody  will  deny  that  the  Bank  of  Wil- 
liamson was  negligent  in  not  knowing  or  ascertaining  the  true 
eignature  of  the  drawer  of  the  check.  Without  question  the 
primary  duty  was  upon  it-  It  was  more  its  duty  to  inquire 
than  that  of  the  McDowell  Bank.  This  being  so,  we  have  but 
to  apply  the  common  doctrine  of  contributory  negligence  to 
defeat  the  recovery;  for  in  questions  of  negligence  he  who  is 
guilty  of  any  negligence  that  is  a  factor  in  the  damage  can  not 
recover. 

But  aside  from  that  reason  against  recovery,  the  very  nature 
of  the  action  of  assumpsit  for  mjoney  had  and  received  forbids 
recovery.  Remember  that  the  McDowell  Bank  did  not  pay 
the  check  when  asked  to  cash  it,  but  waited  till  it  could  send 
the  cheek  for  payment  to  the  Williamson  Bank,  and  only  when 
the  Williamson  Bank  pronounced  it  genuine  did  the  McDowell 
Bank  pay  it.  Thus  the  act  of  the  Williamson  Bank  misled  the 
McDowell  Bank,  and  now  to  let  the  Williamson  Bank  recover 
would  impose  a  loss  on  the  McDowell  Bank  for  negligence  of 
the  Williamson  Bank.  This  would  be  contrary  to  the  very 
basis  of  the  action  of  assumpsit  for  money  had  and  received. 
It  is  governed  by  principles  of  a  court  of  equity.  fTlie  party 
to  recover  must  show  that  he  had  equity  and  conscience  on 
his  side.  "It  lies  only  for  money  which,  ex  equo  et  bono  the 
defendant  ought  to  refund."  A  definition  of  this  action  on  com- 
mon law  principles  will  be  found  in  the  case  cited  next.  But 
here  the  Williamson  Bank  caused  the  Ices,  and  authorities 
already  cited  prove  that  for  that  cause,  in  such  a  case  as  this, 
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there  CAD  be  no  recovery.  'Phis  doctrme  will  be  foond  at  large 
in  the  able  opinitai  in  Crocber-'Woolworth  Bank  r.  Nevada 
Bank.  139  ttl.  564  (96  Am.  St.  R.  169). 

Even  though  partieB  are  equally  umoceot  the  loss  falls 
where  the  parties  themselves  placed  it  is  said  in  that  case  nipoa 
authority  of  Holly  v.  Missionary,  180  F.  S.  284.  Of  couree,  I 
agree  with  Judge  Poffenbaboes  in  finding  the  WiltiamsMi 
Bank  negligent  in  failing  to  keep  a  signature  of  the  drawer  of 
the  chock  for  comparisoD;  hut  I  wholly  dissent  from  Judge 
PoFFFXRiBGEK  in  Saying  that  the  failure  of  the  McDowell 
Bank  to  investigate  as  to  the  presenter  of  the  check  and  his 
right  to  it  would  render  it  liable.  The  McDowell  Bank  owed 
no  duty  to  the  Williamson  Bank  t«  inquire.  Mere  silence  ot 
Don-inqiiirr  would  not  make  it  liable.  It  would  take  some 
affirmalivt  negligence  or  wrong  to  do  so ;  for,  instance,  if  it 
knew  the  pre^nter  was  an  imposter,  or  had  reason  to  know  it, 
or  knew  of  circumetances  arousing  suspicion,  and  failed  to  in- 
form or  warn  the  Williamson  Bank. 

I  cannot  agree  to  introduce  technics  exceptions,  dependent 
on  uncertain  oral  evidence,  to  the  rule  so  long  applied  and  shake 
a  rule  of  safety  in  commerciai  paper,  important  to  the  busineas 
comnumitv,  A  few  cases  do  introduce  exoeptions;  but  the 
great  volume  of  cases  state  the  rule  without  any  such  li^t 
exeeptioQ  as  that  asserted  by  Judge  Poffenbarqeb  in  this 
case.  I  especially  decline  to  make  the  McDowell  Bank  liable 
when  it  would  not  have  paid  the  check  but  for  the  assurance 
by  the  Williamson  Bank  that  it  was  good, 

Jiany  of  the  eases  cited  by  Judge  Poffeitbabg^  as  to  the 
negligence  of  failing  to  identify  Young  do  not  apply.  Some 
relate  to  forged  names  of  eodoTsers,  not  makers.  The  bank 
is  not  held  to  know  endorsers  names.  Other  cases  are  on 
particular  facts.  Corn  Ex.  Bank  v.  Nassau  Bank,  was  a  case 
of  forged  endorsement.  The  case  says  that  the  drawee  bank 
is  not  held  to  know  anything  but  the  name  of  the  draw^, 
thus  admitting  that  it  is  bound  for  that.  Whitt  t.  Bank,  64 
N.  Y.  31t!,  says  that  the  drawee  of  a  bill  of  exchange,  "by  ac- 
cepting and  paying  only  vouches  for  the  signature  vf  th*  drav 
cr  not  of  the  body  of  the  bill,"  thus  admitting  the  0I4  nila 

It  was  a  raised  bill.     TvmbtUl  v.  Bowyer,  40  N".  Y. ,  wm 
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an  endorsee  Buing  a  prior  mdorser'on  a  check  when  the  payee's 
same  -was  forged,  not  the  drawer's.  These  cases  do  not  in- 
volve negligence;  they  do  not  say  that  a  bank  paying  a  check 
on  it  can  recover  of  the  (iist  bank  because  it  failed  to  see  to  the 
identity  of  the  payee.  Negligence  did  not  govern  these  cases. 
First  Nat.  Bank  v.  N.-  TF.  Nat.  Bank.  43  Am.  St.  R.  247,  was 
a  forged  endorsement,  not  dependent  on  negligence.  It  de- 
dares  that  the  drawee  bank  must  know  the  drawer's  signature. 
First  Nat.  Bank  v.  Bank  t^  MarshalHovm,  44  L.  R.  A.  131, 
was  a  forged  endorsement.  The  c^inion  expresses  the  opinion 
that  one  taking  a  check  must  inquire ;  but  the  case  did  not  go 
upon  negligence.  Bank  of  Quincy,  71  111.  439,  was  where  a 
bank  took  a  check  knowing  circumstances  to  arouse  suspicion, 
but  failed  to  inform  the  drawee  bank.  This  was  positive 
wrong.  Batik  v.  Allen,  59  Mo.  310,  was  where  the  check 
was  genuine,  bnt  altered  in  amount.  Now,  the  bank  on  which 
the  check  was  could  not  be  held  to  know  of  this  alteration,  as 
it  bore  no  mark  of  suspicion.  It  was  not  a  case  of  forgery  of 
the  name  of  the  nrnker.  It  was  as  much  the  duty  of  the 
bank  cashing  the  check  to  see  the  alteration  as  it  was  of  the 
second  bank.  I  fail  to  see  how  these  cases  hold  the  first  bank 
liable  for  failnre  to  inquire  as  to  the  identity  of  the  presenter. 
TTiey  do  not  turn  on  his  identity.  The  quotation  made  by 
Jtdge  PoFrENBAEOBR  from'  Germania  Bank  v.  Boviell,,  51 
Am.  B.  519,  is  merely  an  obiter  opinion,  because  there  was  no 
question  of  failure  to  identify,  but  merely  etated  as  a  proper 
qualification  of  the  general  rule,  in  the  judge's  opinion.  The 
only  point  of  decision  in  the  case  supports  the  old  rule  in  the 
following  syllabus,  the  only  point  in  it :  "A  banker  upon  whom 
a  forged  check  has  been  drawn  cannot,  upon  discovery  of  the 
forgery,  recover  the  amount  from  a  bona  fide  holder  to  whom 
he  has  paid  it".  Why  cite  a  mere  obiter  as  a  decision  fixing 
a  rule?  There  was  no  question  of  the  first  bank  failing  to 
inquire.  The  decision  denied  recovery  to  the  drawee  bank. 
First  Nat.  Bank  of  Crawfordaville,  4  Ind.  App.  355,  involved 
no  element  of  failure  by  the  first  bank  to  identify  the  holder, 
but  held  it  liable  because  the  court  held  the  endorsement  "For 
Collection"  gave  credit  to  the  check  and  misled  the  bank  to 
pay.  The  liability  was  based  mi  the  endoraenvent.  The  court 
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J.  R.  Vonehoo  and  Eart  <&  McKemie,  for  appellee. 

Brannon,  Judoe  : 

The  character  of  this  case  will  appear  in  a  former  decision 
in  it.  63  W.  Va.  92.  The  decree  there  reversed  in  part  was 
one  dating  18th  July,  1906.  After  the  case  returned  to  the  circuit 
court  another  decree  was  entered, '30th  April,  1908,  It  is  from 
this  decree  that  Adolphus  P.  Howard  and  William  Hewitt,  as 
executors  of  Robert  Hewitt,  and  R.  Brown  Hewitt  and  William 
Hewitt,  children  and  deviseeB,  appeal.  The  appeal  is  not  from 
the  decree  of  18th  July,  1906;  but  I  suppose  this  appeal  would 
bring  it  before  us,  as  this  appeal  was  allowed  within  two  years 
from  its  date,  if  there  were  any  errors  in  it  assigned,  but  there 
are  not  specifically.  The  assignment  of  error  is  only  to  the 
last  decree.  The  decree  of  July  18,  1906,  ascertained  certain 
debts  against  the  estate  of  Robert  Hewitt  and  decreed  the  land 
to  be  sold  for  their  payment,  and  for  the  benefit  of  his  children 
devisees,  as  his  will  directed.  The  last  decree  adjudicated  noth- 
ing, but  simply  recognized  the  mandate  of  this  Court,  and 
directed  the  special  commissioners  for  sale  appointed  by  the 
decree  of  18th  July,  1906,  to  proceed  to  make  sale  of  the  land 
in  accordance  with  that  decree,  and  carry  out  its  provisions 
as  far  as  not  reversed  by  this  Court  on  the  former  appeal.  Our 
former  decree  reversed  "so  much  and  so  much  only"  of  the 
decree  of  18th  July,  1906,  as  decreed  the  sum  of  $764.32  per- 
sonally against  A.  P.  Howard  and  William  Hewitt,  executors, 
in  favor  of  the  administrator  of  Edwin  McSwegin  and  Alice 
H.  McSwegin,  and  remanded  the  cause  for  further  proceedings. 
It  is  contended  that  our  former  decree  operated  tojaffirm  the 
decree  of  18th  July,  1906,  so  far  as  it  did  not  reverse  it.  This 
could  be  80  only  by  inference,  as  our  decree  does  not  affirm  in 
terms.  Were  this  the  ease,  we  could  dismiss  the  case  by  saying 
we  could  not  review  that  decree,  because  of  res  judicata;  and  as 
the  last  decree  adjudicates  nothing,  but  simply  executes  the 
former  decree,  we  could  not  consider  even  the  last  decree.  But 
we  do  not  proceed  on  this  basis.  We  shall  look  into  these  two 
decrees.  What  is  wrong  in  them?  The  former  decree  fixed 
debts,  and  decreed  the  land  to  sale  to  pay  them,  and  for  the 
benefit  of  the  children,  as  Robert  Hewitt's  will  directed.     No 
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error  is  assigned  to  the  allowance  of  debU  or  declaration  of  the 
rights  of  the  children  claiming  under  the  will.  No  specifica- 
tion of  error  is  made  to  the  first  decree,  the  only  one  material. 
The  assertion  is  that  no  sale  should  have  been  ordered  b;  the 
last  decree.  Why  not?  It  is  eaid  that  all  debts  have  been  paid 
by  some  of  the  children.  That  is  asserted  in  the  answer  of  B.  B. 
Hewitt  filed  the  day  of  the  decree  of  30th  April.  1908,  ac- 
companied by  no  evidence.  But  say  that  all  debts  were  paid. 
What  of  the  rights  of  the  children  of  Elizabeth  McSwegin? 
Have  they  yet  received  their  share?  The  will  of  her  father 
gave  her  a  share  in  hie  estate,  directed  a  sale,  and  out  of  her 
portion  that  a  fund  of  $2,000  go  to  Adolphus  P.  Howard  and 
B.  Brown  Hewitt,  to  hold  in  trust  to  pay  Elizabeth  HcSw^d 
its  intereBt  daring  life,  and  then  to  go  to  her  children,  and 
now  due  them,  she  being  dead.  The  will  is  dated  30th  January, 
1869,  and  was  probated  18th  May,  1869,  forty  years  ago,  and 
Elizabeth  MeSwegin  has  died,  and  one  of  her  two  children  is 
dead,  and  no  sale  as  directed  by  the  will,  no  trust  fund  raised 
as  it  directed.  Have  not  her  children  right  to  have  a  sale  to 
get  their  share?  It  is  said  she  agreed  that  the  land  be  held  for 
an  effort  to  pay  debts  from  it,  as  stated  in  the  former  opinion. 
But  was  that  binding  on  her?  If  so,  and  the  debts  have  been 
paid,  still  her  children  are  entitled  to  have  their  share  from 
the  sale  of  the  land.  They  are  entitled  to  it  free  of  trust  for 
their  mother,  she  being  dead.  Other  heirs  cannot  hold  the  land 
free  of  their  rights  in  proceeds  of  sale.  They  have  right  to  have 
a  conversion  into  money.  The  answer  of  R.  B.  Hewitt  all^iea 
that  all  the  other  claimants  under  the  will  of  Robert  Hewitt 
have  conveyed  their  entire  interests  in  the  estate  to  William 
and  B.  B.  Hewitt,  except  the  MeSwegin  share.  What  as  to  that 
share?  Do  William  and  R.  B.  Hewitt,  who  are  in  possession, 
espect  to  keep  possession  and  ignore  the  rights  of  Elizabeth 
McSwegin's  children?  How  can  they  get  their  rights  except 
by  a  sale,  unless  they  sell  to  William  and  R.  B.  Hewitt?  So. 
we  say  there  is  no  error  in  directing  a  sale,  which  is  the  Bole 
complaint. 

It  is  said  that  the  order  of  sale  violates  our  former  decision. 

By  no  means.    If  our  decision  operates  further  than  to  reverse 

the  personal  decree  against  the  executors,  it  warrants  the  sale 
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order,  for  it  then  would  affirm  all  the  balance  of  the  former  de- 
cree, including  its  provieion  for  a  sale.  It  is  even  said  that  the 
circuit  court  had  no  longer  jurisdiction.  Did  we  oust  it?  We 
left  the  decree,  except  so  far  as  reversed,  untouched  aud  in  full 
force,  if  our  decision  did  not  affirm  it  logically.  We  expressly 
remanded  the  case  for  further  proceedings,  thus  allowing  the 
circuit  court  to  go  on  with  it  by  further  proceeding,  which  was 
to  sell  for  debts  and  distribution. 

It  is  said  the  land  will  no  more  than  pay  debts,  end  leaves 
nothing  for  the  McSwegins.  How  have  they  been  paid,  as  S. 
B.  Hewitt  says  they  have  been?  Out  of  the  land?  Then  there 
would  be  something  for  the  McSwegins.  But  in  advance  of  sale 
we  cannot,  in  a  legal  point  of  view,  say  that  the  land  will 
no  more  than  pay  the  debts. 

We  affirm  the  decree. 

Affirmed. 


CHARLESTON. 

ScOTT  &  WOODBUPF  V.  HuOHES. 

Submitted  June  5,  1909.    Decided  December  21,  1909. 

EiXCEPTioNB,  Bill  of — Higning — Ti-me — Teriaination  of  Term. 

If  a  vacation  order  by  a  Judge  does  not  sbow  that  a  bill  of  ex- 
ceptions was  signed  within  thirty  days  after  the  close  ol  the 
term  at  which  Judgment  was  rendered,  the  court  will  read  the 
order  of  the  circuit  court  showing  the  date  of  the  close  of  the 
term.     (p.  &T4). 

ULi^Ka      AKu      MiNEK&LS — Conlracls — AUignment—STeach — Ai- 

tignee't  Liability. 

Under  the  agreement  involved  In  this  case  It  was  not  the 
binding  duty  of  Scott  ft  Woodruff  to  remove  llene.  but  Hughes 
had  the  right  to  do  no,  out  of  purchase  money  In  his  hands 
going  to  the  land  owners,  if  they  would  consent,  and  If  they 
would  not,  then  to  remove  the  liens  out  of  money  In  bla  bands 
going  to  the  landowners  and  charge  It  to  them,  and  Hughes 
falling  to  do  so,  and  letting  the  options  lapse  from  time,  Hugbea 
most  answer  to  Scott  &  Woodruff  for  the  amount  stipulated  to 
be  iMld  them  by  Hughes,  (p.  677). 
ee  w.  vb. 
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3.     Appeal  and  EBBOB^-Aulinpt  on  ExAdewx—PrejuOice. 

The  admlBBlon  of  Improper  evidence  la  not  cause  for  reTeraal 
If  It  Is  immaterial  In  the  declsloa  of  tbe  case.     (p.  581). 

Error  to  Circuit  Court,  Marshall  Count. 
Astumpsit  by  Scott  &  Woodruff  agaimt  G.  Charles  Hughes. 
Judgment  for  plamtiSa,  and  defendant  brings  error. 

Affirtmd. 

8.  Bruce  Hall  and  Simpson  &  Skowacre,  for  plaintiff  in  error. 
C.  C.  Nevnnan  and  McCamic  &  Clarice,  (or  defendants  in 
error. 

Bbannon,  Jddqe: 

A  preliminary  question  arises.  It  is  contended  that  the  evi- 
dence and  facts  in  this  case  cannot  be  considered  for  want  of 
bills  of  exceptions.  One  ground  of  this  claim  is  that  the  order 
of  the  judge  in  vacation  showing  the  execution  of  the  bilU  of 
exceptions,  does  not  on  its  face  show  that  the  Mils  were  made 
within  thirty  days  after  the  close  of  the  term  of  court.  A 
certiorari  has  brought  to  us  a  copy  of  the  order  of  the  court 
showing  the  date  of  the  adjournment,  and  tiiis  brings  the  execu- 
tion of  the  bills  of  exceptions  within  the  thirty  days.  But  the 
position  of  counsel  is  that  we  cannot  use  this  order  for  this 
purpose.  It  is  argued  that  that  order  is  not  a  part  of  the  record 
in  this  case,  and  that  we  cannot  go  outside  of  the  record  of  this 
particular  case,  and  if  we  cannot  find  from  the  face  of  this 
vacation  order  that  it  was  within  time,  the  bills  are  lost.  Much 
authority  is  cited  for  this  position,  we  must  confess.  Justices 
V.  Barriiujton,  6  Ga.  578;  Davis  v.  Iron  Co.,  143  Ind.  142,  and 
other  cases.  But  we  think  this  is  very  technical.  When  the 
judge  has  certified  that  the  bill  was  signed,  but  has  omitted  to 
state  the  close  of  the  term,  it  would  be  hard  to  make  the  party 
lose  the  benefit  of  his  exception  from  the  accidental  omission 
of  the  judge  to  show  in  his  certificate  the  date  of  the  close  of 
the  term,  or  to  state  that  the  bill  was  signed  within  thirty  days 
of  the  close  of  the  term.  The  certificate  ought  to  do  one  or  the 
other.  Our  practice  has  not  in  the  past  conformed  to  the  rule 
which  counsel  would  impress  upon  us  by  authorities  from  other 
states.    We  have  heretofore  supplied  this  deficiency  by  sending 
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for  tbe  order  cloeing  the  temi  and  we  see  no  reason  to  deput 
from  our  oeage  Id  thiB  respect. 

The  certificate  of  the  judge  eays  that  the  first  bill  "includea 
all  the  evidence  taken  upon  the  trial  of  the  above  entitled  case 
together  with  the  exhibits  filed  therein,  and  the  second  con- 
tains the  instructions".  Turning  to  them  we  find  the  documents 
called  exhibits  to  be  shown  in  the  second  bill  of  exceptions,  not 
in  the  first,  as  the  Judge's  order  states ;  but  in  giving  these  ex- 
hibits in  the  second  bill  of  exceptions  we  are  referred  to  the 
pages  of  the  first  bill  of  exceptions  where  those  exhibits  are 
introduced.  Thus  in  a  sense  these  exhibits  are  referred  to  in 
the  first  bill  of  exceptions.  But  we  read  both  bills  together,  and 
BO  those  exhibits  be  found  in  either  thej  are  parts  of  the  record. 

B.  T.  Parsons,  T.  I.  Pyles  and  D.  F.  Mason  each  execut«d  to 
P.  V.  Yoho  contracts  known  as  options  giving  Yoho  right  to 
purchase  by  a  certain  time  the  coal  in  three  separate  tracts  of 
land  owned  severally  by  Parsons,  Pyles  and  Mason.  These 
option  contracts  came  by  assignment  to  the  ownership  of  Scott 
&  Woodruff,  aa  partners.  Scott  &  Woodruff  made  a  written  con-' 
tract  with  G.  Charles  Hughes,  5tb  January,  1906,  by  which  they 
did  "transfer,  assign  and  set  over  unto  the  said  party  of  the 
second  part  (Hughes)  all  their  right,  title,  interest,  claim  and 
demand  in  and  to  the  following  enumerated  agreements",  speci- 
fying a  number  of  options,  among  them  the  three  named  above. 
The  said  contract  between  Scott  &  Woodruff  and  Hughes  pro- 
vided that  Hughes  should  pay,  as  a  consideration  for  such  as- 
signment of  the  options,  the  difference  between  the  purchase 
money  going  to  the  landowners  by  the  options  and  twenty-three 
dollars  per  acre,  "said  difference  being  the  amount  to  be  paid 
as  titles  to  the  coal  are  secured  under  the  agreements  of  pur- 
chase hereby  transferred. "  The  said  agreement  contained  these 
further  provisions:  "The  parties  of  the  first  part  agree  on 
their  part  as  follows:  (1)  To  endeavor  to  secure  at  their  own 
expense  the  said  agreements  to  be  acknowledged  for  record  by 
the  parties  therein.  (2)  To  procure  and  deliver  acceptances 
either  duly  signed  by  the  parties,  or  legally  served  on  the  parties 
for  such  agreements  as  now  appear  on  their  face  to  need  same. 
(3)  In  the  event  that  title  fails  to  any  agreement  or  agree- 
ments herein  transferred,  or  becomes  involved  in  legal  troubles 
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80  that  the  coal  cannot  be  secured  therenDder,  the  said  parties 
of  the  firgt  part  agree  on  their  part  to  release  said  party  of  the 
second  part  from  payment  of  the  commisaions  herein  agreed  to 
be  paid  on  the  tracts  for  which  the  coal  is  not  secured,  and  also 
agree  in  that  eveot  that  the  proportionate  amonnt  of  the  cash 
payment  this  day  made  and  receipted  for  herein  on  the  tracie 
for  which  the  coal  is  not  secured,  shall  be  applied  as  a  credit 
on  the  amount  to  become  due  under  this  agreement,  and  be  de- 
ducted therefrom.  And  it  is  hereby  further  understood  and 
agreed  by  and  between  the  parties  hereto  that  no  commiseioQ 
shall  be  lost  to  the  parties  of  the  first  part  by  reason  of  any 
default  or  neglect  by  the  party  of  the  second  part."  The  options 
assigned  by  Scott  &  Woodrafl  to  Hughes  provided  that  the  land- 
owners "agree  to  sell  and  convey  to  the  said  party  of  the  second 
part,  in  fee  by  general  warranty  deed,  and  clear  of  incumbrances 
.  and  defects  of  title,  all  the  coal  underlying  that  certain  tract 
of  land",  describing  the  tracts. '  Hughes  did  not  take  up  the 
land  under  these  options;  that  is,  he  took  no  deeds,  but  let  the 
■options  lapse  from  time,  and  Scott  &  Woodruff  brought  an 
action  of  assumpsit  in  the  circuit  court  of  Marshall  county 
against  Hughes  to  recover  from  Hughes  the  difference  between 
the  amount  to  which  the  tracts  would  come  in  money  and  the 
sums  payable  to  the  landowners  under  the  options.  The  case  was 
tried  by  a  jury  and  resulted  in  a  verdict  and  judgment  in  favor 
of  Scott  &  Woodruff  for  the  full  amount  claimed  by  them. 
Hughes  sued  out  a  writ  of  error. 

Hughes  seeks  to  defend  on  the  theory  that  there  were  certain 
liens  incumbering  the  land,  one  a  deed  of  trust,  one  a  vendor's 
lien  and  the  other  a  decree  lien.  He  says  that  before  Scott  & 
Woodruff  could  demand  their  money  under  the  contract  assign- 
ing the  options  to  him  those  liens  must  have  been  removed. 
This  involves  the  construction  of  the  contract  between  Scott  & 
Woodruff  and  Hughes.  Hughes  was  to  pay  the  landowners.  Was 
it  the  duty  of  Scott  &  Woodruff  to  remove  these  liens  before  they 
could  demand  that  Hughes  take  up  the  lands  under  the  options 
and  pay  them  their  money  ?  The  court  is  of  the  opinion  that  the 
effect  of  the  transaction  between  Hughes  and  Scott  &  Woodruff 
is  that  Scott  &  Woodruff  sold  to  Hughes  only  mere  options, 
the  right  and  power  to  carry  out  the  options;  that  the  assign- 
ee w.  v«. 
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ment  deprived  Scott  &  Woodruff  of  power  to  get  deeda  or  to 
enforce  the  options  and  placed  such  power  eolely  in  Hughes. 
The  court  thinks  that  by  the  contract  Scott  &  Woodruff  took 
upon  themselvefl  only  the  duty  to  get  the  landowners  to  ac- 
knowledge the  options  and  to  procure  acceptances  from  the 
landowners  of  notice  tiiat  Hughes  exercised  the  option  to  take 
the  land,  or  serve  notice  thereof  on  the  landowners;  and  that 
beyond  that  the  contract  placed  no  duty  upon  Scott  &  WoodrufF; 
that  it  was  the  duty  of  Hughes  to  get  deeds  from  the  landowners, 
as  the  power  to  do  so,  after  the  assignment,  was  vested  in  him 
only,  and  Scott  &  Woodruff  could  no  longer  enforce  the  options, 
they  having  parted  with  the  options  and  vested  all  rights  and 
powers  tinder  them  in  Hughes.  The  court  thinks  it  was  not  the 
duty  of  Scott  &  Woodruff  to  remove  those  liens  or  advance 
money  to  do  so.  The  court  thinks  that  as  Hughes  had  money 
m  his  hands  to  pay  the  landowners  for  the  land,  it  was  his 
duty  to  obtain  from  them  deeds,  deducting  from  the  purchase 
money  the  incumbrances,  if  the  landowners  consented,  and  if 
they  did  not,  then  Hughes  must  nevertheless  take  deeds,  and  then 
pay  oflf  and  retain  the  liens  out  of  money  going  to  the  landowners 
under  the  contract  of  assignment.  Scott  &  Woodruff  did  not 
make  a  general  warrant  of  the  land,  did  not  covenant  to  war- 
rant it.  They  did  agree  that  if  any  of  the  land  should  he  lost 
by  superior  title  they  would  abate  from  the  money  going  to 
them  that  proportion  attributable  to  the  tract  so  lost.  I  repeat 
the  duty  of  Hughes  was  to  get  deeds  and  deduct  from  the  land- 
owners, if  they  consented,  incumbrances,  or  if  they  would  not 
consent,  still  to  take  deeds  and  retain  the  incumbrances  out  of 
the  money  going  to  them.  Hughes  had  in  his  pocket  the  means 
of  clearing  the  titles  of  the  incumbrances.  In  this  connection 
it  is  appropriate  to  call  attention  to  that  provision  of  the  con- 
tract found  above  that,  "no  commission  shall  be  lost  to  the  said 
parties  of  the  first  part  by  reason  of  any  default  or  neglect  of 
the  party  of  the  second  part."  As  the  duty  of  obtaining  deeds 
and  removing  incnmbrances  rested  upon  Hughes  his  failure  to 
do  60,  nnder  that  clanse,  would  forbid  his  denial  of  commission 
to  Scott  &  Woodruff.  Hughes  had  the  means  of  removing  the 
incumbrances  and  should  have  done  so  with  the  money  in  his 
hands;  this  being  so  it  was  a  duty  resting  upon  him  to  do  so 
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by  the  letter  of  the  contract,  and  his  failnre  to  do  bo  negligence 
and  defanlt  and  cannot  excuse  him  from  paying  Scott  &  Wood- 
Tu3.  It  is  argned  for  Hnghea  that  those  optionB  are  made  a 
part  of  the  asaignment  contract  between  Scott  &  Woodruff  and 
Hnghes;  that  the  provision  in  those  options  that  the  optionee 
should  be  entitled  to  a  general  warranty  deed  free  of  incoaa- 
brances  and  defect  of  title  is  in  effect  a  stipulation  by  Scott  A 
Woodmff,  that  only  npon  the  conveyance  of  a  clear  title  free 
of  incumbrances  should  they  demand  their  "commiseion" ;  that 
Hnghes  took  the  shoes  of  Yoho,  the  original  optionee,  and  could 
demand  of  the  landowners  clear  title,  free  of  incumbrances,  and 
that  Scott  &  Woodruff  bore  to  Hughes  the  relation  of  the  land- 
owners to  the  original  optionee,  Yoho,  and  would  not  be  com- 
pelled to  pay  their  commission,  witboat  getting  clear  right; 
but  in  this  this  Court  does  not  concur.  If  the  land  were  loet 
by  superior  title,  we  should  not  so  hold,  because  that  would 
not  be  the  mere  removal  of  an  incumbrance  with  means  in  the 
pocket  of  Hughes  to  enable  him  to  do  so.  But  there  is  no  claim 
of  any  loss  or  danger  of  loss  from  hostile  title.  The  only  de- 
fects alleged  are  liens.  likewise  it  may  be  that  if  it  were  a 
question  merely  between  optioner  and  optionee,  the  principle 
above  stated  would  not  apply;  but  the  circumstances  of  this 
case  differentiate  it  from  those  instances,  in  the  fact  that  Scott 
&  Woodruff  sold  Hughes  a  mere  option  to  purchase,  a  mere 
power  to  purchase,  and  left  in  Ms  hands  a  fund  with  which  to 
protect  himself,  and  not  having  exercised  that  right  of  such  pro- 
tection, having  neglected  to  do  bo,  he  is  by  the  above  clause  in 
the  contract,  and  perhaps  without  it,  debarred  from  refuung 
to  pay  Scott  &  Woodmff  their  commission.  This  is  not  the 
case  of  vendor  and  vendee.  Doubtless  Scott  &  Woodruff  could 
have  removed  the  liens,  and  have  credit  therefor;  but  they  were 
not  compelled  to  do  so,  and  could  not  enforce  the  land  owners 
to  convey.  That  power  was  vested  in  Hughes  only;  Scott  & 
Woodruff  had  no  longer  title  on  which  to  enforce  specific  per- 
formance by  the  landowners.  I  am  clear  in  affirming  the  judg- 
ment on  other  considerations  also.  It  does  appear  that  there 
-  was  no  danger  from  the  liens.  So  questioa  of  defect  of  title 
is  even  hinted.  As  to  the  liens.  One  was  a  deed  of  trust  to 
secure  eight  notes  aggregating  $1,100,  the  trust  showing  on  its 


;  vL-iOogle 


Dec  1909.]  Scott  v.  Hughes.  579 

face  that  six  of  them  aggregating  $950  had  been  aaaigned  to 
W.  V.  Hoge,  and  two  held  by  Suter,  together  $150.  A  releaae 
was  recorded  good  as  to  Hoge,  but  defectire  as  to  Suter 
for  want  of  hie  signature.  Suter  acknowledged  it  as 
shown  bj  the  justice.  It  was  not  shown  bj  Hnghes 
that  a  single  dollar  remained  unpaid  to  Suter.  Indeed,  the  fact 
that  he  acknowledged  it  leads  us  to  the  conviction  that  he  had 
been  paid.  We  may  safely  say  that  the  evidence  of  the  justice 
and  other  evidence  could  be  produced  to  show  that  Suter  had 
been  paid.  It  does  not  appear  that  Hughes  or  his  attorney 
made  any  investigation  as  to  this. 

As  to  another  lien,  one  for  purchase  money  on  one  of  the 
tracts.  A  release  of  it  was  recorded.  Wayt,  the  owner  of  this 
lien,  assigned  it  and  the  assignee  executed  a  release  recorded  in 
1903,  but  the  assignment  was  not  recorded  until  April,  1906, 
after  the  date  of  the  assignment  of  Scott  &  Woodruff  to  Hughes, 
and  after  the  expiration  date  of  the  options.  Because  such  assign- 
ment was  not  recorded  until  after  the  expiration  date,  Hughes 
would  say  that  he  could  not  tell  that  the  assignee  of  this  debt^who 
made  the  release,  was  its  owner.  But  here  we  have  evidence  clearly 
showing  the  payment  and  release  of  this  lien.  Hughes  was  in  no 
danger  from  it.  Did  he  or  his  attorney  ever  take  a  step  or  ask 
a  question  of  Wayt  as  to  the  continued  existence  of  this  lien 
which  had  long  before  been  released?  No  inquiry  whatever 
as  to  this  was  made  by  Hughes  or  his  counsel  at  sources  open 
to  them.  Put  upon  inquiry,  was  it  not  the  duty  of  Hughes  to 
make  some  investigation  by  seeking  Wayt?  It  was  his  duty  to 
do  something  in  this  matter. 

The  third  lien  on  another  tract  was  because  of  a  decree  of 
partition  imposing  on  this  tract  one  seventh  of  the  cost  of  par- 
tition. A  small  matter  at  best.  It  does  not  appear  that  it  was 
docketed  in  the  lien  docket  so  as  to  affect  Hughes.  It  dates  back 
to  January,  1891,  affording  the  fair  presumption  that  it  had 
been  discharged.  No  investigation  as  to  this  was  made  by 
Hughes.  Nothing  to  show  that  this  little  part  of  he  costs  re- 
mained unpaid.  So,  these  liens  afforded  no  impediment  to 
Hughes  getting  good  title,  and  we  are  clear  from  all  the  evi- 
dence that  the  lands  were  really  clear  of  liens. 

But  this  is  not  all.     The  landowners  were  ready  to  make 
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deeds.  Two  of  them  tendered  deeds.  Another  went  to  Hughes' 
attorney  stating  that  he  was  ready  to  make  the  deed,  and  asked 
for  his  money,  and  was  informed  by  the  attorney  that  he  had  no 
money  with  which  to  pay.  The  land  lies  in  Wetzel  eonnty  where 
the  landowners  and  the  attorney  who  represented  Hughes  reside. 
There  the  money  was  payable  on  delivery  there  of  deeds.  Hughes 
demanded  that  the  landowners  make  deeds  and  send  them  ac- 
companied by  a  draft  for  the  purchase  money  to  Waynesburg, 
Pa.  The  landowners  were  not  willing  to  do  this.  They  were 
■entitled  to  be  paid  money  in  Wetzel  county,  and  could  not  be 
required  to  run  the  risk  of  sending  deeds  away.  They  had  the 
right  to  refuse  to  do  so,  as  there  was  nothing  in  the  contract 
requiring  it,  as  Hughes  himself  admits.  He  gives  some  evi- 
dence that  he  wanted  an  attorney  at  Wayneeburg  to  examine  the 
deeds.  That  makes  no  difference.  He  bad  his  attorney  in 
Wetzel  county,  and  he  reported  to  Hughes  as  to  the  titles.  The 
options  required  the  landowners  to  furnish  abstracts  of  title  and 
they  were  furnished,  and  required  the  optionee  to  settle,  that 
is  pay,  within  twenty  days.  On  the  stand  Hughes  was  asked 
why  he  did  not  attempt  to  comply  with  that  requirement.  His 
answer  was,  "I  did  when  I  asked  them  to  send  their  papers  and 
abstracts  that  they  might  be  settled."  He  was  asked  if  that  is 
the  only  way  in  which  he  attempted  to  comply  with  his  contract. 
His  answer  was  "I  settled  with  the  others  in  that  way,"  Tliis 
meant  as  to  other  tracts.  Virtually  and  substantially  Hughes 
himself  gives  as  an  excuse  for  his  failure  to  pay  for  the  land 
the  fact  that  the  landowners  were  not  willing  to  send  their 
deeds  ofE  to  Pennsylvania.  He  admits  that  he  had  no  right  to 
make  such  demand.  Huglies'  attorney  in  Wetzel  countv  ex- 
amined tlie  titles  and  approved  them,  and  after  such  approval 
it  was  that  Hughes  asked  that  the  deeds  be  sent  to  Pennsylvania. 
Now,  that  very  request  shows  that  he  accepted  the  title  as  good. 
Again,  after  these  landowners  had  tendered  deeds,  which  were 
not  accepted  and  paid  for,  it  seems  that  they  did  not  regard 
themselves  further  bound.  Then  Hughes  after  his  default  wanted 
to  bring  suit  against  them  to  enforce  deeds,  he  says.  Why  did 
he  want  to  enforce  specific  performance  if  he  regarded  the  title 
insecure?  The  truth  is  Hughes  never  regarded  these  lands 
endangered  by  these  liens.  He  never  went  to  the  land  owners 
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or  plaintiffa  to  ask  them  to  clear  them  up.  At  the  trial  of  this 
case  the  burden  was  on  Hughes  to  show  bad  title  or  incum- 
brances. He  did  not  do  eo.  It  appears  to  us  that  the  titles  were 
safe  from  these  alleged  liens.  So  much  so  that  the  court  would 
have  been  justifiable  in  directing  a  verdict  for  the  plaintiff.  It 
only  adds  to  thia  position  to  say  that  Hughes  must  have  re- 
garded the  title  to  the  Parsons  land  good  because  he  sold  it  to 
one  Patterson  and  got  the  money  for  it. 

An  assigument  of  error  largely  relied  on  in  this  case  is  that 
the  court  permitted  lawyers  who  had  examined  the  titles,  to 
give  their  opinions  that  the  titles  were  good.  It  is  hardly 
necessary  to  say  that  all  the  authorities  say  that  valid  title  can- 
not be  proven  by  the  opinion  of  anybody,  attorney  or  not. 
Parks  V.  Morris,  LayfieU  &  Co.,  63  W.  Va.  51;  4  Wigmore 
on  Ev.,  section  2556;  5  Ency.  Evidence,  568.  But  that  rule 
does  not  apply  here,  if  we  are  correct  in  the  position  above 
stated.  Aa  it  was  the  duty  of  Hughes,  if  he  wanted  the  land,  to 
use  the  money  in  his  pocket  to  relieve  it  of  liens,  the  question 
of  title  is  immaterial.  It  is  not  a  question  of  title  but  of  liens. 
Though  we  concede  that  liena  existed,  what  matters  it  that  evi- 
dence was  received  of  opinion  to  prove  that  the  land  was  in  no 
danger  from  them,  when  Hughes  could  and  should  have  re- 
moved them  ?  These  witnesses  declare  the  title  good,  or  rather 
there  being  no  question  of  title  but  simply  of  incumbrances, 
even  if  we  say  that  there  was  danger  in  fact  from  incumbrances, 
that  would  be  immaterial,  as  Hughes  could  have  removed  them. 
The  fact  that  this  evidence  is  under  the  circumstances  imma- 
terial, it  ia  not  cause  for  reversal.  Another  reason  why  this 
evidence  is  immaterial  is  that  there  was  no  issue  aa  to  title  before 
the  jury.  Nothing  at  all  to  show  bad  title.  The  burden  was  on 
Hughes  to  show  bad  iiile;  but  he  made  no  showing.  Then, 
how  could  this  evidence  influence  the  jury?  It  is  immaterial; 
could  have  no  force.  And  even  though  there  were  liens,  Hughes 
must  use  the  money  in  his  hands  to  remove  them.  So,  in  every 
view  this  evidence  is  not  material. 

Another  reason  why  we  will  not  reverse  because  of  this  evi- 
dence ia,  that  we  cannot  realize  that  it  could  have  affected  the 
verdict.  Outside  of  the  duty  of  Hughes  to  apply  the  money 
to  remove  the  liens,  if  they  existed,  we  say  that  the  evidence 
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plainly  shows  that  thare  were  do  lieae  endangering  the  land; 
the  evidence  does  not  show  endangering  incnmbrances.  It  plainly 
appears  that  Hughes  would  have  got  secure  right  to  the  land; 
BO  plainly  is  it  shown  that  we  say  that  the  court  would  have 
been  entirely  justified,  on  this  ground  atcme,  in  directing  a  ver- 
dict for  the  plaintiff,  or  in  setting  aside  a  verdict  for  the  de- 
fendant, had  one  been  rendered.  ■ 

I  have  not  detailed  all  evidentiary  matters.  I  have  several 
times  said  that  our  reports  are  filled  with  mere  statements  of 
evidence;  that  the  intention  of  decisions  is  to  lay  down  prin- 
ciples of  law  upon  the  ultimate  facte,  not  to  detail  mere  evi- 
dentiary facts,  which  vrill  likely  hardly  ever  be  exactly  identical 
in  other  caeea. 

If  the  principle  above  stated  be  correct,  then  tiie  two  instruc- 
tions given  for  the  plaintiffs  are  free  of  error,  and  instruc- 
tions refused  the  defendant  were  properly  refused.  We  need 
not  incorporate  or  further  refer  to  the  instructions,  because  the 
principles  of  law  applicable  to  the  case  have  been  above  stated. 
'Hie  brief  of  counsel  for  the  defendant  does  not  discnss  these 
instructions.  It  discusses  some  principles  applicable  to  the 
case,  recognizing  that  a  settlement  of  these  principles  would 
answer  the  instmctions. 

Our  conclusion  is  to  afSrm  the  judgment.  "~ 

Affirmed. 


CHARLESTON. 

SHrRTLEFV  V.  RrGiiT,  Adm'b,  et  al. 
Submitted  September  9,  1909.     Decided  December  21,   1909. 

1.     G!xECUTOits  AKD  Admi;(istratoiis— rSult  Against  Ad»uni«trator<— 

DUcovery  of  AtseU — Creditor's  Right  to  Sue. 

A  creditor  mar  maintain  a  bill  aealnst  an  administrator  and 
the  widow  and  beirs  of  a  decedent,  for  dlscoverr  of  assets, 
settlement  of  the  admlalBt ration  accounts,  and  In  default  of 
personal  sssets,  to  subject  to  the  payment  of  his  debt  land  con- 
veyed by  decedent  In  his  life  time  to  children,  In  condderatltMi 
of  love  and  affection,  maintenance  and  support,  and  at  tlie 
death  of  the  Burvtvlng  grantor  to  pay  stipulated  suma  to  other 
helra.      (p.  683). 
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1.     Pleaduio — Denial — Form — Effect. 

Where  Bucb  bill  charges  the  making,  execution  and  deliver^ 
by  decedent  to  plalntlll  of  the  note  sued  on,  non-payment  of 
the  principal  and  Interest  thereof,  and  that  the  same  remains 
wholly  due  and  unpaid,  the  answer  of  defendants  that  said 
allegation  may  be  true,  tbougb  not  admitted  by  them  to  be 
tme,  and  that  it  may  also  be  true  as  alleged  that  no  part  of 
Bald  note  or  Interest  has  been  paid, -but  calling  for  full  proof, 
does  not  within  the  meaning  of  eection  3S5S,  Code  1906,  amount 
to  ft  denial  calling  for  further  proof  by  plaintiff  of  the  allega- 
tions of  hU  bill.     (p.  ES5;. 

3.     FBAtibULEnT    CoNVETANCzs — Conaitleration — Future    Support  of 
Orantor — BurCen  of  Proof. 

Point  1  of  the  syllabuB  In  Metz  v.  Potion,  63  W.  Va.  439, 
re-affirmed,     (p.  586). 

Appeal  from  Circuit  Coart,  Barbour  County, 

Bill  by  W.  S.  Shurtleff  against  F.  M.  Bight,  as  administrator, 
etc.,  and  others.  Judgment  for  plaintiff,  and  defendants  ap- 
peal. 

A^rmed. 

Wm.  T.  George  and  W.  B.  Riiile,  for  appellants. 

W.  T.  Ice.  Jr..  for  appellee. 

MiLLEK,  Phe8I»ENT  I 

The  bill  in  this  case,  filed  by  a  general  creditor,  is  in  effect 
and  purpose  a  bill  for  diacovery  of  RGsets  and  an  accounting  by 
administrators  who  have  returned  no  inventories  of  assets  or 
made  settlements  of  their  fiduciary  accounts,  and,  if  personal 
assets  are  found  insufficient,  to  subject  to  the  payment  of  plain- 
tiflPa  debt  land  conveyed  by  one  of  the  decedent  debtors  and  his 
wife  to  five  of  their  children,  in  consideration  of  love  and  affec- 
tion, maintenance  and  support,  and  on  the  death  of  the  sur- 
yiving  grantor,  payment  of  certain  stipulated  sums  to  heirs. 
Poling  V.  Euffman,  39  W.  Va.  320. 

The  bill  among  other  things  alleges  that  prior  to  the  death 
of  decedents,  W.  J.  Right  and  A.  Right,  they  executed  to  plain- 
tiff their  joint  and  several  note,  dated  March  1,  1898,  payable 
one  day  after  date,  for  the  sum  of  $176.00;  that  said  note  was 
given  for  a  valuable  consideration,  and  that  the  signatures  of 
the  makers  thereto  were  genuine ;  and  a  copy  of  the  note  is 
68  w.  v». 
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filed  and  exhibited  with  the  bill.  The  bill  also  chsi^ee  that  no 
part  of  the  principal  or  interest  of  said  note  has  been  paid  by 
the  makers,  or  either  of  them,  or  b;  their  administrators,  and 
that  the  whole  thereof,  with  its  accrued  interest,  lemainB  unpaid, 
and  due  and  pavable. 

The  onlv  answer  of  defendants  to  these  allegations  of  the 
bill  is  that,  'It  may  be  triie  as  alleged  in  the  bill  of  the  plaintiff, 
but  not  admitted  to  be  so  by  respondents,  that  W.  J.  Eight  an<^ 
A.  Bight  on  March  1st,  1898,  executed  to  the  plaintiff  a  nolo 
for  $176.00  with  interest  thereon,  and  it  jnay  be  true  ts 
alleged  in  the  bill  that  a  true  copy  of  said  note  is  filed  with  tlip 
bill  but  all  of  which  respondents  demand  full  proof  from  the 
plaintiff.  It  may  also  be  true  as  alleged  in  the  bill  of  the 
plaintiff  that  no  part  of  the  said  note,  or  the  interest  thereon, 
has  erer  been  paid  by  A.  Bight  and  W.  J.  Bight,  or  hy  any  other 
persona  to  the  plaintiff,  but  of  these  facts  respondents  caU  for 
full  proof,"  This  answer  does  not  amount  to  a  specific  denial. 
It  does  not  admit  or  deny  that  respondents  have  any  knowledge, 
information  or  belief  on  the  subject,  as  good  pleading  requires; 
and  the  answer  contains  no  general  denial.  True  there  is  a 
call  for  full  proof,  but  this  is  not  enough.  If  there  had  been 
a  general  denial,  and  call  for  proof,  if  not  eicepted  to,  the 
answer  would  have  been  sufficient  under  our  decisions  to  put 
the  plaintiff  on  proof.  Georffe  v.  Crim.  60  W.  Va.  421  {66  S.  E. 
526)  decided  at  the  present  term,  and  other  cases  cited. 

On  these  pleadings  the  cause  was  referred  to  a  commissioner 
who,  upon  the  papers  in  the  cause  and  the  evidence  taken  by 
him,  reported  on  the  questions  referred  to  him,  among  others: 
First,  that  the  decedent,  W.  J.  Bight,  left  no  real  or  personal 
estate;  second,  that  decedent  A.  Bight  left  personal  estate  which 
came  into  the  hands  of  hia  administrator,  amounting  to  $729,30; 
and  after  paying  the  widow,  »200.00  exempted  by  her,  there 
was  left  for  distribution  among  creditors,  $529.30,  all  of  which 
had  been  paid  to  creditors  other  than  plaintiff,  leaving  his  debt, 
amounting  with  interest  to  January  5,  1909,  $291.84,  wboUr 
unpaid;  third,  that  at  the  time  of  the  execution  of  said  note 
decedent,  A.  Bight,  owned  640  acres  of  land,  out  of  which,  by 
deed  of  May  19,  1903,  he  and  his  wife  conveyed  640  acrw  to 
the  defendants,  I.  F.  Bight,  W.  W.  Eight,  0.  M.  Eight,  St., 
66  w.  Va. 
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P.  M.  Eight,  and  C.  C.  Right,  a  copy  of  which  deed  is  exhibited 
with  the  bill.  This  deed  ehowB  that  it  was  made  in  eonsidera- 
tion  of  natural  love  and  affection,  support  and  maintenance  of 
the  grantors  daring  their  natural  lives  and  so  long  as  either  of 
them  should  live,  including  proper  medical  attention  and  care, 
proper  burial  after  death,  and  in  the  further  consideration  of 
the  payment  after  the  death  of  the  surviving  grantor  of  specific 
sums  to  other  persona.  Said  deed  also  recites  the  fact  that  the 
land  thereby  conveyed  constituted  all  the  land  owned  by  the 
said  A.  Eight,  except  about  100  acres  thereof,  conveyed  the 
same  day  by  said  grantors  to  Lafayette  Right  and  others. 

Upon  this  report  and  the  several  exceptions  of  the  plaintiff 
and  F.  M.  Eight,  administrator,  thereto,  the  court  below  pro- 
nounced the  decree  appealed  from ;  adjudging  that  the  plaintiff 
recover  of  F.  M.  Right,  administrator  of  A.  Right,  to  be  paid 
out  of  the  personal  estate  of  decedent,  the  sum  of  $290-52,  the 
aggregate  of  principal  and  interest  of  said  note  as  of  January 
5,  1909,  which  sum  was  by  said  decree  declared  to  be  a  lien 
and  charge  upon  the  said  540  acres  of  land ;  and,  it  appearing 
that  the  annual  value  of  the  land  was  $500.00,  and  sufficient 
to  pay  said  debt  in  five  years,  it  was  further  decreed  that  in  de- 
fault of  payment  of  said  debt  by  the  said  F,  M.  Eight,  adminis- 
trator, or  by  the  said  I,  F.  Right,  and  others,  grantees  in  said 
deed,  within  sixty  days,  the  commissioner  thereby  appointed 
should  take  charge  of  said  land,  or  so  much  thereof  as  might 
be  necessary,  and  rent  the  same  at  public  auction  at  the  front 
door  of  the  court  house  to  the  highest  bidder  for  sufficient  cash 
in  hand  to  pay  the  said  debt,  interest  and  cost. 

The  first  question  presented  for  decision  is  whether  tlie  proof 
upon  which  the  commissioner  reported  and  the  court  decreed 
said  debt  was  sufiicient.  The  evidence  upon  which  the  report 
and  decree  were  based  consistet]  of  the  allegations  of  the  bill,  not 
denied  by  the  answer,  and  the  testimony  of  F.  0.  Blue,  attorney, 
taken  before  the  commissioner,  to  the  effect  that  the  plaintiff, 
about  May  13,  1905,  had  placed  said  note  in  his  hands  for  col- 
lection, signed  and  sealed  by  both  decedents,  and  a  letter,  of 
■which  he  filed  a  copy,  written  by  him  to  F.  M.  Right,  admin- 
istrator, demanding  pajTnent  thereof,  and  that  he  had  subse- 
quently had  a  conversation  with  said  administrator  about  the 
66  w.  va. 
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payment  of  said  note,-  and  still  later  had  had  a  telephone  com- 
munication with  him  in  which  he  had  indicated  he  would  not 
pay  the  note.  Was  this  evidence  sufficient?  We  think  it  waa, 
but  why  the  note,  the  best  evidence  of  the  debt,  was  not  put  ia 
evidence  is  difficult  to  comprehend.  Section  3856,  Code  1906, 
provides  "eveij  material  allegation  of  the  bill  not  controverted 
by  an  answer,  *  *  *  shall  for  the  purposes  of  the  suit,  be  taken 
aa  true,  and  no  proof  thereof  required."  Under  this  section 
all  allegations  not  denied  are  taken  as  true.  Grant  \.  Cumber' 
land  Valley  Cement  Co..  58  W.  Va.  162: 

Another  point  made  is  that  the  debt  decreed  dionld  have  been 
credited  with  $143.81,  its  ratable  share  of  the  personal  estate 
of  A.  Bight,  and  also  with  about  $50.00,  as  excess  paid  plaintiff 
by  the  administrator  on  another  note.  We  see  little  force  in 
these  points.  The  commissioner  reports  a  deficiency  of  personal 
assets  to  pay  all  the  debts.  Plaintiff's  debt  was  not  paid.  The 
fact  that  plaintiff  waa  not  paid  his  pro  rata  share  of  the  per- 
sonal estate,  or  was  paid  mpre  than  his  share  on  some  other 
debt  cannot  effect  his  right  to  charge  the  real  assets  with  pay- 
ment of  his  unpaid  debt.    The  statute  gives  him  that  right. 

The  next  question  is  whether  the  540  acres  of  land  is  charge- 
able with  the  plaintiff's  debt?  The  last  pronouncement  of  this 
Court  on  this  question  is,  that  a  deed  conveying  land  in  con- 
sideration of  the  future  support  of  the  grantors,  is  prima  facie 
void  as  against  existing  creditors,  and  to  sustain  it  as  against 
such  creditors  the  grantee  must  show  that  the  grantor  reserved 
sufficient  property  to  pay  his  esisting  debts.  Metz  v.  Palton, 
63  W.  Va.  439.  At  page  442  of  this  case  it  ia  said:  "And 
where  legal  title  to  property  has  once  vested  in  a  debtor,  as  far 
as  his  creditors  are  concerned,  the  law  does  not  consider  him  to 
have  been  divested  of  it  by  such  conveyance,  and  a  creditor  of 
grantor  may  conduct  himself  and  treat  the  property  thus  con- 
veyed as  if  the  deed  had  never  existed.  He  may  proceed  against 
it  as  the  property  of  the  grantor,  by  process  of  attachment,  or 
other  proper  remedy."  But  it  is  suggested  that  the  commis- 
sioner's report  shows  that  A.  Kight  at  the  time  of  the  execution 
of  this  note  owned  640  acres  of  land  and  conveyed  only  540 
acres,  the  remainder  being  more  than  sufficient  in  value  to  have 
paid  oft  and  discharged  plaintiff's  debt.  But  the  deed  to  the 
68  w.  v«. 
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grantees  for  the  540  acres  aleo  recitea  that  this  hundred  acres 
was  OD  the  same  day  convejed  to  Lafayette  Bight  and  others, 
and  the  report  of  the  commiseioner  shows  deficiency  of  peTsonal 
asaete.  The  burden  and  duty  was  upon  defendants  to  show  in 
defense  sufScient  personal  or  real  assets  retained  by  the  grantors 
at  the  time  of  the  grant  to  pay  existing  debts. 

Counsel  say  this  was  not  a  suit  to  set  aside  the  deed  for  fraud, 
and  impliedly  say  that  the  rule  of  Metx  v.  Patton,  and  the 
other  cases,  do  not  apply.  The  law  renders  such  deed  fraudu- 
lent in  lew  as  against  existing  creditors,  and  by  the  decisions 
cited  the  creditors  may  treat  the  conveyance  as  if  it  had  no 
existence. 

Another  point  made  is  that  it  was  error  to  decree  plaintiff's 
debt  a  lien  on  the  land.  Strictly  speaking  it  was  not  a  lien; 
but  the  law  makes  It  a  charge  upon  the  land.  The  decree  pro- 
nounces it  a  lien  and  charge.  In  effect  they  are  the  same  as 
between  debtor  and  creditor. 

We  see  no  substantial  error  in  the  decree,  and  are  of  opinion 
that  it  should  be  afiSrmed,  and  it  will  be  so  ordered. 

Affirmed. 


CHARLESTON. 

GAaEBiT  et  als.  v.  South  Penn  Oil  Company. 

Submitted  June  8, 1909.    Decided  December  21,  1909. 

Mines  and  Miherals — Oil  and  Oaa  Leiue — C<m»tnctioii. 

A  deed  granting  and  conveying  to  grantee  one  sixteenth  of  the 
oil  and  gas  in  and  under  «  tract  of  land,  contains  this  further 
proTlslon:  "Ttiia  grant  is  subject  nevertheless  to  any  rights 
now  existing  to  the  lessee,  by  virtue  of  the  leass  heretofore 
given  on  said  land  for  oil  and  gas;  but  If  eaid  lease  has  ex- 
pired or  become  void,  or  shall  bereaft«T  expire  or  become  void, 
or  if  no  such  leas«  ever  existed;  said  grantee  shall  have  and  Is 
hereby  granted,  all  the  righta  and  privileges  of  drilling  and 
operating  on  said  land,  to  produce,  store  aad  remove  the  said  oil 
and  gas  necessary  and  usually  granted  to  the  lessee  In  an  oU 
and  gas  lease."  Constnted,  In  connection  with  other  provisions, 
to  convey  not  only  a  one  sixteenth  of  all  the  oil  and  gas,  but, 
«6  W.  V*. 
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subject  to  the  prior  leue  referred  to,  to  be  a  lease  of  said  Imnd 
to  grantee  for  oU  sod  ess  porposes,  with  exclusive  rfglits,  re- 
serving the  asnal  rajaltf.  and  with  covenants  and  agreements 
usnallr  contained  In  an  ordinary  lease  for  oil  and  gas  pnrpoaes. 
(pp.   6»0,  &91). 

F^ms,  Statcte  or — DecJamttoiu — Admiuiont — Weight. 

Parol  admissions  or  declarations  are  not  sulDclent  to  divest 
legal  title  and  Interest  in  land.     (p.  592). 

BjecTHCXT— f^Mitafile  Defentei. 

The  only  equitable  defenses  available  In  ejectment^  in  this 
State  are  those  prescribed  by  sections  33E6  and  33E6,  Code 
190G,  In  suits  b;  vendor  against  vendee,  or  mortgagor  against 
mortgagee,  and  upon  notice  served  as  prescribed  by  section 
3357  of  said  Code.     (p.  693). 

JtnwMBs-i^-KM  Judicata — Prior     Decree — Parties — tatues     De- 
termined. 

Where  a  bill  does  not  sUte  a  cause  of  acUon  constituting 
a  common  basis  upon  which  the  rights  of  co4efendants  depend, 
and  prays  for  no  relief  in  their  behalf;  and  there  have  been  no 
pleadings  between  co-defendants  putting  their  rights  in  iBSoe, 
and  no  decree  adjudicating  the  same,  a  decree  adjadicating 
the  ri^ts  of  plaintiff  only,  though  the  bill  may  disidalm  any 
rights  Bgainst  one  cf  said  co-den  fsndants,  will  not  estop  or  bar 
another  co-defendant  In  a  subsequent  suit  against  the  <Hie  in 
whose  favor  such  disclaimer  was  made,  involving  rl^ts  not 
adjudicated  by  said  decree,     (p.   694). 

HiNKS  ASD  MixESAi.B — Oil  and  Go*  Leaaei—Eurrender — Aasi?*- 

ment — lEi  toppel. 

TkklDg  of  a  new  lease  for  oil  and  gas  by  one  of  two  les- 
sees in  a  prior  deed  or  lease,  granting  to  him  without  reservation 
or  limitation  the  right  and  (be  ezcluslvo  right  (o  enter  and  bore 
for  oil  and  gas,  Is  equivalent  to  a  surrender  and  abandonment  by 
him  of  sll  bis  rights  and  interest  under  the  former  lease;  and 
his  assignment  of  the  new  lease  will  Invest  In  bis  assigoee  all 
bis  rigbt  as  lessee  under  either  of  said  leases,  and  estop  and 
bar  him  of  all  rigjit  of  action  as  co-lessee  in  the  flrat  lease 
against  his  assignee,  or  any  subsequent  assignee  of  such  new 
lease,  (p.  595). 
Same — Defenses — Abandonment    of   Lease — Surrender. 

In  an  action  of  ejectment,  in  which  plaintllT,  to  show  ri^t 
and  title  relies  on  an  oil  and  gas  lease,  the  surrender  and 
abandonment  thereof  by  him  are  available  as  defenses;  and 
whether  there  has  been  such  surrender  or  abandonment  la  a 
question  of  Intention  to  be  determined  by  the  Jury  from  all 
the  acts  and  conduct  of  the  parties  in  relation  thereto,  and 
OS  W.  V». 
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which  mar  b«  ahovn  In  evidence  to  the  Jury  under  the  plea  of 
not  guilty,     (p.  SaG). 
7.     Ejectment — Joint  Plaintiffi— Right  to  Recover— Pleading — Ter- 

aict. 

The  provleian  of  eectiou  335S,  Code  1906,  relating  to  ejectment, 
that  if  "the  Jury  be  of  opinion  for  the  plalntlfts,  or  any  of  them, 
the  verdict  shall  be  for  the  plalntllte,  or  Buch  of  them  as  appear 
to  have  right  to  the  poseeeslon  of  the  premises,  or  any  part  there- 
of, etc.. '  does  not  authorlu  such  finding  in  favor  of  one  or  more 
of  several  Joint  plaintiffs,  unless,  as  provided  hy  section  3345, 
the  declaration  contains  a  separate  count  therefor,     (p.   697), 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  James  M.  Garrett  and  others  against  the  South 
Fenn  Oil  Company.  Judgment  for  defendant,  and  plaintiffs 
bring  error.  * 

Reversed  and  New  Trial  Granted. 

Edward  A.  Brannon,  Edward  0.  Smith,  and  Millard  F. 
Snider,  for  plaintiffs  in  error. 

John  Baatel,  A.  B,  Fleming,  Charles  Powell,  Robert  W.  Cun- 
ningham, and  Kemhle  White,  for  defendant  in  error. 

Miller^  President: 

In  ejectment,  in  four  joint  counts,  plaintiffs  seek  recovery, 
in  the  first,  of  a  fee  eimple  eetate;  in  the  second,  of  a  term  of 
five  years  and  as  much  longer  thereafter  SA  oil  or  gas  is  pro- 
duced in  paying  quantities;  in  the  third,  of  a  terra  of  ten  years: 

and   in  the  fourth,  of  a  term  of    years,  from  the 

first  day  of  January,  1900,  and  not  yet  ended,  in  and  to  the 
fifteen  si.xteentbs  of  all  oil  and  gas  in  and  under  a  tract  of 
39.38. acres,  in  the  declaration  mentioned,  with  right  to  go 
upon  said  land  for  the  purpose  of  operating  for,  producing, 
storing  and  removing  said  oil  and  gas. 

Issue  was  joined  on  the  plea  of  not  guilty  by  defendants,  and 
a  trial  was  had  thereon  before  the  court  and  jun',  resulting 
in  a  verdict  and  judgment  for  defendant. 

After  introducing  prior  deeds,  and  the  stipulation  of  counsel 
as  to  the  common  source  of  titles,  plaintiffs,  to  show  right  and 
title  to  operate  for  oil  and  gas,  and  also  fee  simple  title  to  one 
Bixteentb  of  the  oil,  offered  in  evidence  a  contract  or  deed,  from 
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Harrison  Nutter  and  Cordelia,  his  wife,  January  12,  1899, 
acknowledged  January  27,  1899,  and  recorded  April  21,  1899, 
whereby  in  consideration  of  $35.00  acknowledged,  the  grantors 
thereby  granted  and  conveyed  to  the  plaintiffs,  subject  to  the 
conditions  therein,  one  sixteenth  of  the  oil  and  gas  in  and  under 
the  premises  described  in  the  declaration,  and  containing  alao 
this  important  provision:  "This  grant  la  aubgect  nevertheless 
to  any  rights  now  existing  to  the  lessee,  by  virtue  of  the  lease 
heretofore  given  on  said  land  for  oil  and  gas;  but  if  said  lease 
has  expired  or  become  void,  or  shall  hereafter  expire  or  becomo 
void,  or  if  no  such  lease  ever  existed;  said  grantee  shall  have 
and  is  hereby  granted,  all  the  rights  and  privileges  of  drilling 
and  operating  on  said  land,  to  produce,  store  and  remove  the 
said  oil  and  gas  necessary  and  usually  gr&nted  to  the  lessee  in 
an  oil  and  gas  lease."  Other  provisions  of  said  contract  bear 
somewhat  on  the  question  of  construction,  but  need  not  be 
quoted.  The  introduction  of  said  contract  for  the  purposes  pro- 
posed by  plaintiffs,  though  objected  to  by  defendant's  counsel, 
was  admitted  by  the  court  for  the  time  being,  but  later  when 
plaintiffs  proposed  to  prove  by  a  witness,  R.  A.  Garrett,  that 
shortly  before  the  deed  and  lease  to  plaintiffs,  the  grantors 
therein  had  leased  the  same  property  to  him,  which  latter  lease 
he  had  surrendered,  and  that  at  the  date  of  plaintiffs  lease  the 
land  described  was  free  of  lease,  but  defendant  again  objecting, 
the  court  would  not  permit  plaintiffs  to  prove  thb  fact  by  the 
witness.  Whereupon  the  judge  of  the  court  below,  sustaining 
the  objection,  announced  that  as  he  construed  the  contract  it 
was  a  grant  of  one  sixteenth  of  the  oil,  and  one  half  of  the 
royalty  of  the  gas,  if  there  then  existed  a  valid  and  subsisting 
lease  on  the  land  for  oil  and  gas;  but  should  such  valid  and 
subsisting  lease  be  subsequently  relinquished  or  expire  by  limita- 
tion, the  plaintiffs  would  then  have  the  right  under  their  con- 
tract to  go  upon  the  land  and  take  out  their  one  sixteenth, 
and  if  in  doing  so  they  should  take  out  sixteen  sixteenths,  or 
the  whole,  their  lease,  in  his  judgment,  would  not  give  them 
fifteen  sixteenths.  The  case  was  then  tried  upon  this  theory 
of  the  contract  and  the  parties  limited  in  all  their  evidence  by  the 
court's  construction  of  the  contract. 

Logically  the  first  question  for  decision  is,  what  is  the  true 
66  w.  Va. 
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conBtmctioa  of  the  contract  under  whicli  plaintiffB  claim  F  Does 
it,  aa  ruled  by  the  court  on  the  trial,  and  as  contended  by  de- 
fendant, convey  only  an  undivided  one  sixteenth  interest,  with 
mining  rights  pertaining  thereto ;  or  does  it  properly  construed, 
as  they  contend,  give  plaintiffs  a  lease  upon  the  usual  terms 
for  oil  and  gas  purposes?  The  words  of  grant  grammatically 
construed,  subject  only  to  the  prior  lease  referred  to,  undoubt- 
edly give  plaintiffs  the  right  and  title  which  they  claim,  and 
in  our  opinion  the  interpretation  thereof  by  the  court  below,  and 
the  theory  upon  which  the  case  was  tried,  was  entirely  erroneous. 
The  grant  is  of  "all  the  rights  and  privileges  of  drilling  and 
operating  on  said  land,  to  produce,  store  and  -remove  the  said 
oil  aod  gas  necessary  and  usually  granted  to  the  lessee  in  an 
oil  and  gas  lease."  Can  these  words  be  reasonably  construed 
as  limited  to  one  sixteenth  of  the  oil  granted?  Do  the  words 
"said  oil"  in  the  latter  grant  refer  to  the  one  sixteenth  granted 
in  fee?  They  cannot  be  so  limited  by  any  grammatical  con- 
struction of  the  language  employed.  Grammatically  construed 
the  words  "said  oil"  refer  to  their  next  preceding  antecedent, 
namely,  the  oil  and  gas  covered  by  the  prior  lease,  and  subject 
to  which  the  latter  grant  was  made.  The  following  authorities 
cited  by  counsel  fully  sustain  this  construction :  Ellis  v.  Horine, 
8  Ky.  (1  A.  K,  Marsh.)  417;  Binnchsen  v.  HinricUen.  173 
111.  463  (50  N.  E.  135);  2  Devlin  on  Deeds,  843,  note  3;  2 
Lewis,  Sutherland  Statutory  Construction,  section  430 ;  3  Par- 
sons on  Contracts,  (8th  £d.)  630.  Besides,  reason  and  common 
sense  impel  us  to  this  construction.  We  take  judicial  notice  of 
the  fact  that  mining  for  oil  and  gas  is  a  very  hazardous  and 
dangerous  business,  involving  great  risk,  and  requiring  large 
expenditures  of  mwiey,  and  that  by  the  usual  terras  of  a  lease 
the  lessor  reserves  but  one  eighth  of  the  oil  as  royalty,  the  other 
seven  eighths  going  to  the  operator.  The  grant  here  involved 
passed  nothing  while  the  prior  lease  remained  in  force.  Under 
it  the  plaintiffs  were  given  no  right  to  go  upon  the  laud  and 
to  take  any  oil,  either  that  granted  in  fee,  or  given  by  the  grant 
in  question.  Can  it  be  assumed  on  any  reasonable  theory  that 
the  parties  intended  by  this  provision  to  provide  alone  for  going 
upon  the  land  to  get  the  one  sixteenth  F  As  was  very  pertinently 
inquired  on  the  trial,  to  whom  would  the  seven-eighths  go  ?  Ac- 
66  w.  v». 
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cording  to  the  coDBtruction  given  the  contract  by  the  court  bdiow 
it  would  go  necessarily  to  the  leesore,  or  their  assigDees.  To 
whom  else  could  it  go?  By  its  terms  the  grant  gave  plaintiffs 
all  the  rights  and  privileges  of  drilling  and  operating  on  said 
land  to  produce,  store  and  remove  said  oil  and  gas  necessary 
and  usually  given  in  an  oil  and  gas  lease.  This  right  was 
exclusive  of  everybody,  even  of  the  lessors  themselves,  and  sub- 
ject only  to  the  prior  lease,  eo  long  as  it  should  exist  or  be 
operative. 

We  are  clearly  of  opinion  that  the  case  was  tried  upon  a 
wholly  erroneous  theory,  and  that  the  title  papers  introduce*! 
by  plaintiffs,  together  with  the  oral  evidence  of  witnesses  ad- 
mitted and  that  improperly  rejected,  particularly  that  of  the 
witness  R.  A.  Garrett,  by  which  plaintiffs  proposed  to  show  the 
surrender  of  his  lease  of  June  3,  1897,  clearly  showed  right 
and  title  in  the  plaintiffs,  and  riglit  of  recovery  of  the  fifteen 
sixteenths  sued  for,  subject  to  the  usual  royalty  interest  re< 
served  in  oil  leases,  including  therein  the  one  si.^Eteenth  con- 
veyed to  them  by  the  deed  or  contract  in  controversy. 

But  now  as  to  the  defenses.  The  first  Js  want  of  title  in  the 
plaintiffs ;  second,  equitable  estoppel  by  acts  and  conduct ;  third, 
former  adjudication  by  the  decree  of  this  Court,  and  the  decree 
of  the  circuit  court  in  the  case  of  Kuifer  v.  Brown;  and  fourth, 
estoppel  by  the  lease  from  Xutter  and  wife  to  J.  M.  Garrett, 
March  3,  1899,  assigned,  and  under  which  the  defendant  claimit. 

The  first  ground,  as  we  have  shown,  is  not  good.  But  in  this 
connection  defendant  argues  that  whatever  be  the  proper  con- 
fitniction  of  the  language  of  the  contract,  plaintiffs  are  bound 
by  tlitir  alleged  co-temporaneous  construction  of  the  contract. 
They  argiie  that  because  J.  M.  Garrett,  March  3,  1899,  a  little 
more  than  two  months  after  the  plaintiffs  obtained  the  prior 
deed  or  contract,  relied  npon,  obtained  another  lease,  wholly 
ignoring  the  first,  which  he  assigned,  and  under  which  defend- 
ant claims,  and  because  on  April  9,  1900,  after  operations  were 
begun  by  defendant,  they  served  notice  on  defendant,  claiming 
nothing  under  their  contract  except  a  one  sixteenth  of  the  oil 
and  gas;  and  because  in  the  suit  of  Nutter  v.  Brown,  to  which 
plaintiffs  were  made  defendants,  begun  in  August,  1900,  after 
all  the  wells  on  the  property  had  been  drilled  and  completed  by 
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defendant,  the  plaintiff,  Mrs.  Kutter,  in  her  bill  distinctly  dig- 
claimed  any  interest  in  the  oil  and  gae,  except  the  one-eighth  or 
royalty,  which  she  claimed  for  herself  and  her  Tendeea,  Garrett 
and  Arnett;  and  because  after  the  decree  of  this  Court  in  that 
cause,  on  appeal,  and  the  eubsequent  decree  of  the  circuit  court 
therein,  each  of  the  plaintiifs  executed  a  division  order  accept- 
ing the  royalty  oil  as  decreed,  they  are  bound  by  these  ad- 
missions, as  constructions  put  by  them  on  their  contract.  The 
answer  in  part  to  this  proposition  is,  that  as  a  general  rule 
parole  admissions  or  declarations  by  parties  are  not  sufficient 
to  divest  them  of  legal  title  or  interest  in  the  land.  Williamson 
V.  Jones,  43  W.  Va.  568,  571.  The  taking  of  the  new  lease  by 
J.  N.  Garrett,  though  binding  him  would  not  bind  Arnett,  his 
co-lessee  in  the  prior  lease;  nor  do  we  think  that  the  notice 
by  plaintiffs  to  defendant  of  their  claim  to  a  one  sixteenth  of 
the  oil,  amounted  to  an  admission  that  they  claimed  no  other 
right  or  title  under  their  prior  lease;  nor  do  we  think  acceptance 
of  the  royalty  oil,  or  the  signing  of  the  division  order  therefor 
necessarily  amotmted  to  such  an  admission ;  nor  do  we  think  their 
silence  in  the  suit  of  Nutter  v.  Broivn,  and  their  neglect  to 
act  and  litigate  their  rights  therein,  amounted  to  a  disclaimer 
of  other  title,  or  of  a  construction  by  them  of  their  contract 
different  from  that  now  claimed.  Standing  silently  by,  however, 
and  seeing  defendant  developing  the  property  and  expending 
and  paying  out  money  therein,  under  the  facta  and  circum- 
stances disclosed  in  the  record  in  connection  with  the  other 
facts  recited,  we  think  might,  in  equity,  constitute  grounds  of 
equitable  estoppel,  the  next  ground  of  defense  to  be  considered. 

But  is  equitable  estoppel  available  as  a  defense  in  ejectment? 
In  some  jurisdictions  it  is.  15  Cyc.  76,  77,  and  numerous  cases 
cited,  including  DicJceraon  v.  Colgrove,  100  TJ.  S.  578;  Kirk  v. 
UamUton;  102  U.  S.  68.  But  such  does  not  seem  to  be  the 
law  in  Virginia,  or  in  this  State,  tlie  equitable  defenses  avail- 
able here  and  in  Virginia  being  limited  to  those  prescribed  by 
sections  3355  and  3356,  Code  1906,  where  a  vendor  sues  his 
vendee,  or  where  a  mortgagor  sues  the  mortgagee  in  possession. 
But,  by  section  3357  of  said  Code,  these  are  not  available  except 
upon  notice  served  upon  plaintiff  as  prescribed.  Jennings  v. 
Qravely,  92  Va.  380,  377,  citing  and  approving  Suitle  v.  RaUroail 
66  w.  Vb. 
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Co..  76  Va.  284;  Cturell  v.  Mitchell.  37  W.  Va.  130.  In  Suttle  v. 
Batiroad  Co.,  Judge  Staples  says,  referring  to  these  statutes: 
"These  are  the  prOTisions  allowing  equitable  defenses  in  a  court 
of  law;  so  carefully  guarded,  however,  as  to  prevent  a  pro- 
tracted and  complicated  litigation  involying  equitable  rights  and 
interests  in  a  mere  legal  forum.  If,  as  dow  claimed,  the  holder 
of  an  equitable  title  may  maintain  or  defend  in  ejectment,  if  a 
party  in  that  action  may  rely  upon  a  mere  equitable  estoppel 
in  pais,  the  statutes  cited  are  altogether  unneceseary,  and  this 
court  hafi  utterly  misapprehended  the  grounds  upon  which  they 
were  enacted."  See  also  Hank's  Annotations  to  the  Virginia 
Reports,  note  to  Jennings  v.  Oravely,  supra,  page  636.  And  in 
Illinois,  in  Walefield  y.  VanTasaelt,  202  Di.  41,  it  waa  held 
that  an  estoppel  in  pais  cannot  be  invoked  in  an  action  of  eject- 
ment to  defeat  the  legal  title. 

Are  the  plaintiffs  barred  by  the  decrees  in  Nutter  v.  Brown  ? 
It  is  objected  to  this  defense  that  if  these  decrees  constitute  a 
bar,  no  plea  in  bar  was  filed,  and  that  the  record  when  offered 
in  evidence  in  the  absence  of  such  plea  is  not  conclusive  upon 
the  jury,  but  only  evidence  to  be  weighed  by  them.  For  this 
proposition  counsel  cite  Cleaton  v.  Ckamblisa,  6  Band.  86.  But 
we  think  that  rule  inapplicable  in  an  ejectment  suit,  because 
under  our  statute,  section  3348,  Code  1906,  the  only  plea  avail- 
able is  the  plea  of  not  guilty.  This  section  provides  that  "upon 
such  plea,  the  defendant  may  give  in  evidence  any  matter,  "Which 
if  pleaded  in  the  former  writ  of  right,  would  have  barred  t)ie 
action  of  the  plaintiff."  The  only  question  decided  in  Nutter  v. 
Broim,  was,  that  the  words  "natural  gas  and  oil"  interlined  in 
the  deed  from  Strother  and  wife  to  Brown  should  be  stricken 
out.  While  it  is  true  the  plaintiff  in  her  bill  made  the  dis- 
claimer already  alluded  to,  the  rights  of  the  plaintiffs  in  thia 
suit  were  not  jileaded  or  put  in  issue,  or  necessarily  involved 
in  that  suit.  Xor  were  there  any  pleadings  between  the  plaintiffs 
and  defendant  in  this  suit,  as  co-defendants  in  that  suit,  requir- 
ing plaintiffs  liere  to  litigate  with  the  South  Penn  Oil  Co.,  as  co- 
defendants  there,  the  rights  claimed  by  tliem  in  this  action,  l^e 
bill  in  Xiitfer  v.  Broicn  did  not  even  state  a  cause  of  action  con- 
stituting a  common  basis  upon  which  the  rights  of  the  co-defend- 
ants depended,  and  did  not  pray  for  any  relief  in  behalf  of  ibe 
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plaintiffs,  depending  upon  the  rights  pleaded  by  them  in  this  suit. 
Wherefore  there  could  have  been  no  decree  therein  as  between 
co-defendants.  Buffner  DomiaJly  Co.  v,  Hetntt  Kerckival  £ 
Co.,  14  W.  Va.  737;  Farsone  v.  Smith,  46  W.  Vs.  738;  Yatet 
V.  Stewart,  39  W.  Va.  124-140,  and  Dudley  v.  Barrett,  66  W. 
Va.  363  (66  S.  E.  -507). 

Lastly  as  to  the  effect  on  the  rights  of  plaintiff  Qarrett,  of 
the  lease  from  Nutter  and  wife  to  him.  We  think  that  this 
lease,  and  the  subsequent  aesignments  thereof  by  Garrett,  com- 
pletely bare  him  of  any  right  of  action  in  the  present  suit. 
Garrett's  acceptance  of  this  lease  from  the  same  leasers,  without 
limitation  or  reservation  of  right  given  by  the  lease  of  Jan- 
uary 12,  1899,  now  relied  on,  and  his  assignment  thereof,  con- 
stituted a  surrender  and  abandonment  by  him  of  all  rights  under 
the  prior  contract,  and  that  his  assignment  thereof  invested  in 
his  assignee  all  right,  title,  interest  and  estate  which  he  may 
have  had!  under  the  former,  or  which  he  acquired  by  the  lat- 
ter contract.  The  lease  of  March  3,  1899,  purported  to  give 
him  all  right  and  the  exclusive  right;  he  accepted  that  deed 
and  he  assigned  it  to  Keating,  and  Keating  assigned  it  to 
the  present  owners,  the  Associated  Producers  Co.,  and  the  de- 
fendant, South  Penn  Oil  Co.  He  is  therefore  completely  es- 
topped by  that  deed  and  his  assignment  thereof,  from  any  re- 
covery in  this  action.    Edwards  v.  Hale,  37  W.  Va.  193. 

Another  matter  of  defense  applying  not  only  to  the  plaintiff 
Garrett,  but  to  his  co-plaintiff  Amett,  suggested  by  one  or  two 
of  plaintiffs'  instructions  to  the  jury,  not  given,  but  not  clearly 
presented,  and  available  at  law,  is  that  of  surrender  and 
adandonment.  While  it  is  not  the  province  of  this  Court,  in 
the  first  instance,  to  say  what  evidential  force  or  effect  on 
another  trial,  should  be  given  by  the  jury  to  the  acts  and  con- 
duct of  the  plaintiffs,  and  to  the  deeds,  records,  decrees  and 
other  proceedings  shown  in  evidence,  and  relied  upon  by  way 
of  equitable  estoppel  by  defendant,  we  think  they  are  all  perti- 
nent facts  to  go  to  the  jury  on  the  new  trial  to  be  awarded 
upon  the  question  of  surrender  and  abandonment.  Another 
matter  which  the  jury  on  another  trial  may  properly  consider 
on  the  subject  of  surrender  and  abandonment  is  the  conduct 
of  plaintiffs  with  reference  to  the  lease  of  January  12,  1899, 
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That  contract  as  we  have  construed  it,  and  as  they  construe  it, 
gave  them  a  lease,  subject  to  the  prior  lease  referred  to,  upon 
the  usual  terms,  and  according  to  the  typical  leases  offered 
in  evidence  and  relied  on  by  them,  with  right  of  entry,  and  the 
dnty  to  enter  within  a  reasonable  time,  say  within  three  or 
four  months,  with  forfeiture  for  non-entry,  these  rights  liabli 
to  be  lost  by  eurrrader  or  abandonment,  evidenced  by  theix 
failure  to  enter,  pay  rental,  or  commutation  money,  and  such 
other  acts  and  conduct  upon  their  part  as  under  the  decisions 
of  this  Court  would  amount  to  surrender  or  abandonment. 
Plaintiffs  are  not  shown  in  the  evidence,  and  they  do  not 
claim  to  have  ever  entered  upon  the  land  under  their  lease,  or  to 
have  produced  oil  or  gas,  or  to  have  made  any  effort  to  enter, 
until  the  institution  of  this  suit.  These  are  all  pertinent  facts 
which  may  go  to  the  jury  on  the  question  of  surrender  or 
abaodonment. 

"The  dietinction  between  an  abandonment  and  a  forfeiture," 
says  Thornton  on  the  Law  of  Oil  and  Gas,  section  137,  "is  often 
BO  thin  as  not  to  be  distinguishable."  "Abandonment,"  says 
he,  "rests  upon  the  intention  of  the  lessee  to  relinquish  the 
premises,  and  ia  therefore  a  question  of  fact  for  the  jury; 
while  a  forfeiture  does  not  rest  upon  an  intent  to  release  the 
premises,  but  is  an  enforced  release."  And  in  the  same  con- 
nection he  says:  "Whetlier  or  not  a  lease  has  been  abandoned 
is  a  matter  of  defense,  and  need  not  be  negatived  by  the  plain- 
tiff in  an  action  for  the  rent."  Again,  "If  the  lessee  in  fact 
abandoned  the  lease  for  the  purpose  for  which  it  was  grantod, 
it  is  not  necessary  for  him  to  yield  up  actual  possession  of 
the  surface,  to  enable  the  lessor  to  declare  an  abandonment  has 
been  made."  See,  also,  Steelsmith  v,  Oartlan,  45  W.  Va.  27, 
and  Oil  Co.  v.  Oil  Co.,  53  W.  Va.  501.  In  Steehmilh  v. 
Gartlan,  this  Court  quoted  with  approval  0(7  Co.  v.  Fretlg,  152 
Pa.  St.  451,  as  follows:  "A  vested  title  cannot  ordinarily 
be  lost  by  abandonment  in  a  less  time  than  is  fixed  by  the 
statute  of  limitations,  unless  there  is  satisfactory  proof  of  an 
intention  to  abandon.  An  oil  lease  stands  on  quite  a  dif-  ■. 
ferent  ground.  The  title  is  inchoate,  and  for  the  purpose  of 
exploration  only,  until  oil  is  found.  If  it  is  not  found,  no 
estate  vests  in  the  lessee,  and  his  title,  whatever  it  is,  ends 
fl«  w.  Va. 
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when  the  uDBoccessful  search  is  abandoned."  In  Suit  v.  Hoch- 
stetter  Oil  Co..  63  W.  Va.  317,  this  Court  decided  that,  "A 
lease  for  oil  and  gaa  purposes  may  be  terminated  by  express 
surrender  or  by  a  surrender  in  law,  effected  by  abandonment 
of  the  premises  by  the  lessee  and  resumption  of  the  possession 
thereof  by  the  lesaor;  and  whether  such  surrender  in  law  has 
occurred  is  a  question  of  intention."  And  at  page  389  of  thia 
case,  the  Court  says,  "The  intention,  on  the  part  of  the  lessee, 
to  abandon,  and,  on  the  part  of  the  lessor,  to  resume  possession 
of  the  premises  on  his  own  account  and  treat  the  lease  as  hav- 
ing been  surrendered,  ascertained  from  their  acts  and  conduct, 
b  the  test.  It  is  not  an  express  surrender,  but  a  surrender 
which  the  law  declares  and  enforces  when  the  tenant  leaves 
the  premises  with  the  intention  not  to  return  thereto  and  the 
landlord  takes  possession  of  the  same  with  intention  to  release 
the  tenant  from  the  obligations  of  his  contract  and  refuse  to 
let  him  come  again  into  possession  of  the  property."  As  we 
have  observed  the  lessors,  after  making  the  present  lease  to 
plaintiffs,  leased  the  same  land,  without  reservations,  to  plain- 
tiff Qarrett.  What  interpretation  should  be  given  that  actp 
Did  it  not  amount  to  a  declaration  on  the  part  of  the  lessors 
of  a  forfeiture  or  abandonment  of  the  prior  lease  ?  In  Guify  v. 
HvJcill,  34  W.  Va.  49,  the  execution  of  a  second  lease  was 
held  good  against  the  first,  the  execution  of  the  second  being 
a  BufiScient  declaration  of  forfeiture  without  deinand  and  re- 
entry. We  have  referred  to  these  facts  and  cited  these  authori- 
ties not  for  the  purpose  of  indicating  what  weight  should  be 
given  the  facts  on  the  question  of  surrender  and  abandon- 
ment, but  to  illustrate  and  enforce  our  views  as  to  the  theory 
upon  which  the  defense  relied  upon  should  be  made,  and  that 
the  parties  may  have  the  case  tried  by  the  jury  upon  right 
theories  and  upon  issues  properly  made  up. 

The  conclusion  reached  with  respect  to  the  plaintiff  Garrett 
presents  a  question  of  pleading  which  may  arise  upon  another 
trial,  and  presented  also  by  one  of  the  instructions  of  the  plain- 
tiffs asked  and  refused,  namely,  whether  the  plaintiff  Amett, 
Garrett,  his  co-defendant  being  estopped  by  deed,  if  entitled 
to  recover,  could  recover  the  interest  he  claims  without  a 
separate  count  in  the  declaration  therefor?  In  some  states 
66  w.  Vb. 
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by  special  atatntory  proTieiona  he  might  do  bo.  7  Ency,  PI. 
&  Prac.  344,  345  and  cases  cited  in  notes.  But  we  do  not 
think  this  right  is  given  by  sections  3345  and  3358,  Code 
1906,  BectioDB  10  and  33  of  chapter  90,  Code  1899.  Theee 
two  sections  we  think  must  be  read  together,  and  that  th? 
provision  of  the  latter  section,  that  the  verdict  shall  be  for 
the  plaintiffs  or  such  of  them  as  appear  to  have  any  right  to 
the  premises  or  any  part  thereof,  is  limited  by  the  first  section 
to  cases  where  the  declaration  contains  several  counts,  in  which 
the  plaintiffs  have  counted  jointly  and  severally  for  the  in- 
terests which  the  evidence  shows  them  entitled  to  recover.  We 
think  this  is  the  construrtion  implied  in  Myers  t.  Ford,  9  W.  Va. 
184,  where  the  declaration  contained  joint  and  several  counts. 

Now  as  to  the  instructions.  The  foregoing  opinion,  we  think, 
sufficiently  indicates  our  reason  for  holding  that  all  of  the 
plaintiffs'  instructioBs  were  rightly  rejected,  and  that  they  are 
either  defective  in  whole  or  in  part;  and  that  those  of  the  de- 
fendant given  should  have  been  refused  npou  like  grounds,  and 
that  the  court  rightly  rejected  defendant's  fourth  instruction, 
refused.  The  case  having,  according  to  our  opinion,  been  tried 
on  wholly  erroneous  theories,  and  the  evidence  erroneoasly 
limited  thereby,  the  instmctions  based  thereon  were  for  this 
reason  as  well  as  for  other  reasons  erroneons,  and  we  think  it 
unnecessary  to  otherwise  dispose  of  them  except  in  this  general 
way.  We  observe,  however,  that  many  of  them  are  binding 
instructions,  based  on  conflicting  evidence,  and  on  the  different 
theories  of  the  respective  parties,  those  of  the  one  ignoring 
the  theories  of  the  other,  contrary  to  the  rules  announced  in 
Webb  T.  Packet  Co.,  43  W.  Ta.  800,  and  Delmar  OU  Co.  v. 
Bartlett,  62  W.  Va.  700,  and  other  cases.  On  another  trial 
these  rules  should  not  be  overlooked. 

When  the  ease  goes  back,  the  circuit  court,  if  i^uested, 
should  permit  the  plaintiffs  to  amend  their  declaratiou  bo  as 
to  present  their  claims  in  joint  and  several  counts. 

For  the  reasons  given  the  judgment  below  will  be  re^rsed 
and  a  new  trial  awarded. 

Reversed  and  New  Triaf  Cfrunte^ 
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CHARLESTON. 

Smith  v.  Atlas-Pocahontas  Coal  Company. 

Submitted  June  3,  1909.    Decided  December  21,  1909. 

1.  Mines  and  Mi.iixals — Mining  Contract — ^Breach — Pleading. 

The  allegation  in  a  declaration  on  a  contract  to  dig  and  mine 
coal,  that  defendant  Instructed,  ordered  and  demanded  plalntlfl 
to  cease,  and  stopped  him  Irom  further  mining  and  liellTertng 
said  coal,  BuOlcientljr  avers  a  breach  of  the  contract  by  defend- 
ant, amounting  to  a  renunciation  and  repudiation  of  the  contract 
by  him,  excusing  further  performance  thereof  by  plaintlft,  and 
giving  him  right  ot  action  against  defendant  as  for  a  breach 
thereof,    (p.  602). 

2.  Damages — Breach  of  Contract— Proof — Certainty. 

Where  the  evidence  Jostlfteg  It  the  trial  court  may  properly  In- 
struct the  Jury,  "that  where  one  sues  for  the  proOte  on  a  con- 
tract which  he  was  prevented  from  fulfilling  by  the  pther  party, 
without  fault  on  his  part,  he  Is  entitled  to  recover  the  full  con- 
tract price  leas  the  expense  ot  fnlfllUng  the  contract,"  and  "tbat 
the  plaintiff  In  such  case  is  not  bound  to  prove  what  his  profits 
would  have  been  with  absolute  certainty,  but  only  with  ench 
reasonable  certainty  as  will  satisfy  a  Jury  as  to  the  reasonable- 
ness of  hlB  demand,  and  that  remote  and  doubtful  contingencies 
are  Insufflcient  to  destroy  the  reasonable  certainty  of  such  de- 
mand."    <p.  602}. 

3.  Same — Breach  of  Contract — Lott  ot  Pro/It^- 

In  an  action  for  damages  for  loss  of  profits  due  to  a  breach 
of  contract  by  defendant,  If  sufllclent  facts  and  data  be  shown 
In  evidence  from  which  the  Jury  may  with  reasonable  certainty 
find  substantial  damages,  the  Jury  should  not  be  limited  by  in- 
Btructtons  to  a  finding  ot  mere  nominal  damages,     (p.  604). 

4.  Mines  aud  Minreals — Controcla — Breach— Itutmctiont. 

It  In  such  a  'suit  the  contract  alleged  and  proven  does  not 
require  that  the  work  to  be  done  hy  plaintiff  under  the  contract 
was  to  be  done  In  any  particular  manner,  an  Instruction  telling 
the  Jury  among  other  things  that  plaintiff  must  show  "how  the 
loorJt  thereunder  vxu  to  be  done,  and  unless  the  plaintiff  has 
proven  these  things  to  your  satisfaction  by  a  preponderance  of 
the  evidence  you  shall  find  for  the  defendant,"  was  erroneous, 
the  words  above  Italicized  being  calculated  to  mislead  and  deceive 
the  Jury,  and  should  either  have  been  modified  or  rejected,  (p. 
60E). 

66  W.   Vft. 
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6.     CoMPBOUiSE  AND  Setilemzxt — Proposal  to  Compromtie— Effect. 

A  mere  proposal  by  plalnUk  amounting  to  a  proposition  of 

compromlBe  oC  a  claim  for  damagea  tor  breadi  of  a  contract, 

unaccepted  by  defendant  will  not  eatop  or  bar  btm  of  hU  right  of 

action  asainat  defendant     (p.  606). 

Error  to  Circuit  Court,  McDowell  County. 
Action  by  0.  S.  Smith  agaiiiBt  the  Atlas  Pocahontas  Coal 
CompaJiy.     Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed  and  New  Trial  Granted. 

Cooh  &  Howard,  for  pUintiCE  in  error. 

Anderson,  Strothtr  £  Hughes,  for  defendant  in  error. 

Miller,  Pbesident: 

The  declaration  containB  the  common  counts  and  a  special 
count  in  assumpsit,  alleging  in  the  special  count  the  verbal  con- 
tract sued  on  substantially  as  follows :  That  in  consideration  of 
the  promise  and  agreement  of  plaintiff  with  defendant  that  he 
would  do  the  necessary  grading  for  a  rood  bed  for  a  tram  or 
haul-way  from  the  openings  or  outside  entries  to  be  made  bv 
plaintiff  to  the  msin  haul-way  of  defendant,  over  which  to  haul 
the  coal,  and  would  dig  and  mine  all  the  coal  in  a  certain  seam 
or  vein  under  what  was  known  as  the  "Spur,"  near  Antler,  Mc- 
Dowell county,  below  defendant's  fourth  entry,  and  deliver  the 
same  to  said  tram  or  haul-way  in  cars  to  be  furnished  by  defend- 
ant, the  defendant  undertook  and  faithfully  promised  and  agreed 
with  plaintiff  that  it  would  furnish  the  material  with  which  to 
construct  said  tram  or  haul-way,  over  which  to  transport  said 
coal  to  the  main  haul  or  tram  way  of  defendant;  and  would 
also  furnish  the  timber  necessary  and  suitable  for  mining  the 
same,  and  would  pay  plaintiff  for  the  coal  so  mined  and  de- 
livered at  the  rate  of  sixty  cents  per  ton,  for  ^ach  and  every  ton 
of  two  thousand  pounds,  so  mined  and  delivered,  payments  for 
all  thccoal  so  mined  and  delivered  each  month  to  bemadeon  r^u- 
lar  pay  days,  the  first  Saturday  after  the  twentieth  day  of  the 
succeeding  month.  And  the  declaration  further  avers  that  pur- 
suant to  said  contract  plaintiff  did  the  necessary  grading  for 
said  road  bed,  and  did  dig,  mine  and  deliver  in  cars  furnished 
by  defendant  lo  eaid  tram  or  haul-way  of  defendant  about  seven 
hundred  tons  of  said  coal,  and  for  which  defendant  paid  him 
ee  w.  v«. 
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the  said  snm  of  Bixty  cents  per  ton  for  each  ton  of  two  thous- 
and pounds,  BO  mined  and  delivered,  and  that  he  vas  then 
ready,  willing  and  able  and  desirous  and  had  offered  to  dig, 
mdne  and  deliver  the  remainder  of  said  coal  in  accordance  with 
the  terms  of  said  contract,  but  that  defendant,  wholly  disre- 
t,^rding  the  agreement,  promises  and  undertaking  on  its  part, 
but  contriving  and  intending  to  wrong,  injure,  oppress  and  de- 
fraud plaintiff  in  that  behalf,  n-ould  not  permit  him  to  dig, 
mine  and  deliver  the  remainder  of  said  coal  in  compliance  with 
and  pursuant  to  said  contract,  but  on  the  contrary  had  instruct- 
ed, ordered  and  demanded  plaintiff  to  cease,  and  stopped  him 
from  further  mining  and  delivering  said  coal,  of  which  it  is 
alleged  there  remained  twenty  thousand  tons  to  be  mined  and 
delivered.  Whereby  and  by  reason  whereof  it  is  further  al- 
leged plaintiff  has  been  damaged  in  the  sum  of  $2,000.00. 

In  a  bill  of  particulars  filed  with  the  declaration  plaintiff 
charges  defendant  with  loss  of  profits  at  the  rate  of  fifteen 
cents  per  ton  on  two  thousand  tons  of  coal,  (evidently  a  clerical 
error,  twenty  thousand  tons  as  alleged  in  the  declaration,  being 
intended),  $3,000.00. 

Defendant's  demurrer  to  the  declaration  and  each  count  there- 
of was  overruled ;  and  upon  the  trial  ou  issues  joined  on  defend- 
ant's pleas  of  not  guilty,  and  the  statute  of  frauds,  and  on  the 
evidence  of  the  plaintiff,  defendant  offering  no  evidence,  the 
jury  in  accordance  with  defendant's  instructions  numbered  3 
and  3,  given,  the  only  instruction  asked  by  plaintiff  being  re- 
jected, found  for  plaintiff  one  cent  damages;  upon  which  ver- 
dict the  judgment  complained  of  by  plaintiff  was  pronounced. 
The  judgment  below  on  the  demurrer  to  the  declaration  is 
a-xsigned  by  defendant  as  cross  error.  As  the  contract  alleged 
remained  executory  there  could  have  been  no  recovery  under  the 
common  counts  for  a  breach  thereof.  And  it  is  claimed  the 
special  count  is  bad  on  demurrer,  under  the  ruling  in  Bannister 
V.  Vicloria  Coal  &  Coke  Co.,  63  W.  Va.  503,  and  that  there 
could  be  no  recovery  under  it.  The  breach  alleged  in  that  case 
was  that  defendant  compelled  plaintiff  to  cease  work  on  the 
contract  and  leave  the  premises.  This  though  somewhat  specific 
was,  under  the  facts  and  circumstances  of  that  case,  regarded 
insufficient  to  apprise  the  defendant  of  the  facta  relied  upon. 
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No  Ereach  by  defendant  of  contract  as  origin&lly  made  vsa  al- 
leged, but  OB  modified  by  parol  agreement,  denied  by  defendant. 
In  this  case  the  allegation  is  specific,  and  we  think  sufficient  to 
pnt  defendant  on  notice  of  the  facts  relied  upon  to  show  Ineach 
on  its  part.  As  already  shown  it  is  alleged  in  effect  that  de- 
fendant instructed,  ordered  and  demanded  plaintiff  to  cease, 
and  stopped  him  fromi  further  mining  and  delivering  coal,  in 
effect  averring  renunciation  and  repudiation  of  the  contract 
by  defendant,  excusing  performance  thereof  by  j^aintiff  and 
giving  him  right  of  action  against  defendant  as  for  a  breach 
thereof  for  damages  sustained.  3  Page  on  Contracts,  secti<n 
1437;  Delmar  Oil  Co.  v.  BaHleit,  62  W.  Va.  700;  Clarle  T. 
FranJclin.  7  Leigh  8 ;  Jones  v.  Singer  Mfg.  Co.,  38  W.  Ta.  147, 
150,  and  cases  cited.  The  declaration  we  think  clearly  good 
on  demurrer. 

The  first  enor  assigned  by  plaintiff  is,  the  rejection  of  certain 
evidence  offered  on  his  behalf.  No  brief  was  filed  for  him 
in  this  Court,  but  he  gave  notice  of  reliance  upon  his  note 
of  argument  filed  and  printed  with  his  petition  for  a  writ  of 
error.  The  record  shows  many  objections  sustained  to  ques- 
tions propounded  plaintiff's  witneesee,  but  in  each  case,  en 
far  as  we  see,  it  does  not  appear  what  the  answers  would  have 
been,  or  what  was  proposed  to  be  proven  ^/j  the  witnesses. 
Many  decisionij  of  this  Court  say  the  rulings  of  the  court  below 
will  not  be  considered  here  unless  it  manifestly  appears  that 
error  has  been  committed  to  the  prejudice  of  the  complaining 
party.  Beside?,  no  specific  questions  are  referred  to,  objec- 
tions to  which  it  is  claimed  were  improperly  sustained,  and 
we  think  the  assignment  of  error  without  merit. 

The  questions  of  merit  upon  which  plaintiff's  right  of  re- 
tovery  depend  are  presented  by  plaintiff's  instruction  number 
one,  rejected,  and  defeodant'E  instructions  numbered  2,  3  and 
4,  given,  and  by  plaintilf's  motion  for  a  new  trial,  overruled, 
the  grounds  of  the  said  motion  being,  misdirection  of  the 
jury,  and  that  the  verdict  was  contrary  to  law  and  evidence. 

Plaintiff's  inetniction,  refused,  was  as  follows:     "The  court 

instructs  the  jury  that  where  one  suee  for  the  profits  on  a  c«i- 

tract  which  he  was  prevented  from  fulfilling  by  the  other  party, 

without  fault  on  his  part,  he  is  entitled  to  recover  the  full  con- 
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tract  price  less  the  expense  of  fulfilling  the  contract,  and  the 
court  further  imtructB  the  jury  that  the  plaintiff  in  such  case 
is  not  bound  to  prove  what  his  profits  would  have  been  With 
abeolnte  certainty,  but  only  with  such  reasonable  certainty  as 
will  satisfy  a  jury  as  to  the  reaBonableness  of  his  demand, 
and  that  remote  and  doubtful  contingencies  are  insufficient  to 
destroy  the  reasonable  certainty  of  such  demand."  This  in- 
stniction  certainly  states  a  correct  pr<^)osition  of  law,  is  not 
a  binding  instruction,  and  is  fully  justitied  by  Barrett  v.  Coal 
i&  Coke  Co.,  55  W.  Va.  395,  points  6  and  7  of  the  syllabus, 
and  cases  cited.  If  justified  by  the  evidence  it  should  have 
been  given.  It  is  objected  to  it  that  the  profits  proven  were 
too  remote,  conjectural  and  speculative,  and  that  the  evidence 
disclosed  no  certain  criterion  for  assessment  of  damages,  and 
showed  that  they  were  too  dependent  upon  numerous  uncertain- 
ties and  changing  contingencies  to  constitute  any  definite  and 
trustworthy  measure  of  actual  damages.  We  do  not  bo  view 
the  evidence.  We  think  it  proves  the  contract  substantially 
as  allied,  breach  thereof  by  defendant,  and  though  not  as 
specifically  perhaps  as  it  should  have  done,  that  plaintiff  was 
always  able,  ready  and  willing  to  perform  the  contract  upon  his 
part,  and  entitling  him  to  have  the  case  go  to  the  jury.  It 
substantially  proves  that  the  vein  or  seam  of  coal  which  was 
to  have  been  mined  by  the  plaintiff  under  the  contract  was 
about  three  feet  thick,  the  acreage  by  actual  survey  about  5.65 
acres,  and  that  it  would  have  produced  about  17070  tons;  that 
the  cost  of  mdning  for  a  part  of  the  time  would  have  been 
forty-five  cents,  and  for  the  remainder  of  the  time  fifty  cents 
per  ton;  that  at  sixty  cents  per  ton  of  two  thousand  pounds, 
the  plaintiff  would  have  reasonably  realized  a  profit  of  about 
ten  to  fifteen  cents  on  each  ton  mined,  the  prices  for  mining 
shovra  by  the  evidence  being  about  the  same  prices  paid  by 
defendant  for  mining  coal  out  of  the  same  vein,  within  a  few 
hundred  feet  of  the  openings  made  by  the  plaintiff  under  his 
contract.  Some  effort  was  nuede  by  defendant's  counsel  on 
cross  exarainatioD  to  show  contingencies  such  as  water  in  the 
mine,  defects  or  faults  in  the  vein,  and  to  suggest  doubt  whether 
the  whole  area  surveyed  included  coal  of  the  thickness  de- 
Bcribed  and  other  contingencies.       We  do  not  mean  to  say  or 
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Bemble  those  in  Barrett  v.  Coal  Co.,  supra.  Tiie  nile  stated 
there  is  that  in  case  a  contractor  sues  for  the  profits  on  his 
contract,  which  he  wag  prevented  from  fulfilling  by  breach 
by  his  employer,  without  fault  on  his  part,  is  the  difference 
between  the  cost  in  doing  work  and  what  he  was  to  receive  for 
it,  and  in  such  cases  the  Court  says:  "Tlie  plaintiff  is  not 
bound  to  prove  such  profits  with  absolute  certainty,  but  with  only 
reasonable  certainty,  and  the  fact  that  the  employer  might  re- 
ject the  work  as  not  done  to  his  satisfaction  when  complctiid, 
would  not  render  such  profits  uncertain,  especially  if  the  con- 
tractor might  get  a  larger  price  for  the  brick  when  completed 
than  his  employer  agreed  to  pay  him  for  the  same.''  It  is 
also  said  in  that  case,  "All  that  the  plaintiff  wa^  reqiiin;d  to 
prove  was  that  the  profits  claimed  were  reasonably  certain  to 
have  been  realized  but  for  the  wrongful  act  of  the  defendant," 
The  same  rule  is  affirmed  in  Hurxthal  v.  Boom  Co.,  65  W.  Va, 
347.  We  think  these  instructions  clearly  wrong,  and  that  they 
should  not  have  been  given. 

Defendant's  instruction  numjber  four  was  as  follows:  "The 
court  instructs  the  jury  that  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  his  contract  by  clear  and  positive  evidence, 
that  is,  he  must  show  that  he  not  only  had  a  contract,  but  must 
also  show  clearly  what  he  was  to  do  under  it;  what  he  was  to 
receive  therefor  and  how  the  work  thereunder  was  to  be  done, 
and  unk'iis  the  plaintiff  has  proven  these  things  to  your  satis- 
faction by  a  preponderance  of  the  evidence  you  shall  find  for 
the  defendant,"  We  see  nothing  wrong  in  this  instruction, 
except  in  the  words  we  have  underscored,  "and  how  the  work 
thereunder  was  to  lie  done."  By  this  instruction  the  jury  were 
told,  among  other  things,  that  plaintiff  could  not  recover,  un- 
less he  alleged  and  proved  to  the  satisfaction  of  the  jury,  how 
the  work  under  his  contract  was  to  be  done.  In  this  particu- 
lar we  think  the  instruction  was  calculated  to  mislead  the  jury. 
The  conlract  alleged  did  not  require  plaintiff  to  do  the  work  of 
mining  and  delivering  the  coal  in  any  particular  way;  and 
nothing  was  set  up  by  way  of  defense  nor  any  evidence  of- 
fered showing  any  sueh  provision  of  the  contract.  It  seems 
to  us  the  jury  might  reasonably  have  inferred  from  this  in- 
fctmction  that  because  plaintiff  did  not  allege  and  prove  how 
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the  work  was  to  have  been  done  under  his  contract,  and  all  the 
particulitrB  pertaining  thereto,  he  could  not  recover.  For  this 
reason  we  think  the  instruction  sliould  have  been  either  modi- 
fied or  rejected,  and  aa  given  w«b  erronouB, 

Another  point  urged  in  support  of  the  judgment  below  is 
that  plaintiff  on  croea  examanation  on  the  subject  of  his  nego- 
tiations for  a  settlement  with  defendant's  superintendent,  and 
when  a^kcd,  "What  did  you  demand  of  him?"  answered  "I 
agreed  to  take  the  individual  money  that  I  had  spent  and  lose 
my  own  labor."  This  proposition  appears  to  have  been  made 
by  way  of  compromise.  The  actual  amoimt  which  the  plaintiff 
proposed  to  take  is  not  shown,  and  defendant  does  not  claim 
to  have  accepted  the  proposition.  A  mere  proposition  of  this 
kind  unaccepted  would  not  amount  to  a  release  by  the  defend- 
ant of  any  substantial  right  under  his  contract  or  estop  or  bar 
himi  in  this  action.  Another  point  is  that  plaintiff  failed  to 
show  that  Henchey,  superintendent,  was  authorized  by  the  de- 
fendant to  make  the  contract.  No  direct  authority  was  shown, 
but  it  was  proven  that  defendant,  as  provided  by  the  contract, 
furnished  the  material,  and  that  plaintiff  did  the  grading  for 
the  tram  way  ffom  the  mine  openings  made  by  him  to  the  main 
tram  way  of  defendant,  and  that  he  mined  and  delivered  to 
defendant  more  than  seven  hundred  tons  of  coal  which  was  re- 
ceived and  paid  for  by  defendant.  Having  accepted  the  bene- 
fits of  the  contract,  and  by  its  acta  and  conduct  approved  and 
confirmed  it,  defendant  ia  estopped  from  denying  the  agency 
and  authority  of  its  superintendent  in  the  premises.  This  is 
familiar  law  for  which  it  is  unnecessary  to  cite  authority. 

Kow  as  to  the  motion  for  a  new  trial.  The  erroneous  rul- 
ings of  the  court  already  referred  to  require  reversal  of  the 
judgment  below  and  the  awarding  of  a  new  trial  to  plaintiff. 
As  a  new  trial  is  to  be  had  it  would  be  improper  for  us  to  give 
any  further  expresfiion  of  opinion  as  to  the  sufficiency  and 
weight  of  the  evidence.  We  have  already  said  that  the  evi- 
dence was  sufficient  to  show  plaintiff  entitled  to  substantial 
damages,  and  to  have  the  case  go  to  the  jury  upon  proper 
instructions  upon  that  question.  Accordingly,  our  judgment 
will  be  that  the  judgment  below  be  reversed,  the  verdict  set 
aside,  and  plaintiff  awarded  a  new  trial. 

Reversed  and  New  Trial  Granted^ 
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CHARLESTON. 

liiYNB,  Adm'r,  v.  The  Chesapeake  &  Ohio  Et.  Co. 

Submitted  June  11,  1908.     Decided  November  23,  1909. 

1.     E^cEpnoKa,  Biu.  of— Tim«  for  Signing  and  Certi/lcation. 

Bills  of  exception  maj  be  signed,  certified  and  made  a  part  of 
tile  record  of  a  trial,  at  any  time  wlthia  thirty  days  after  tbe 
adjournment  of  the  term  at  which  tbe  Juilgment  In  the  action 
Iras  rendered,  either  in  vacatloD  or  In  a  special  or  regular 
subaequent  term  of  the  court,  occurring  within  said  period 
of  thirty  days.     (p.  610}. 

8.     Same — Time  for  Signing  and  Certillcation-^"ln  Vacation." 

The  offlce  of  tbe  phrase  "in  vacation"  in.  the  clause  of  sec. 
3979,  Code  of  1906,  authorizing  tbe  taking  of  bills  of  ezcepUon 
after  adjournment  of  the  term  at  which  Judgment  Is  rendered, 
is  to  empower  the  Judge  to  sign,  certify  and  malce  such  hills 
parts  of  the  recopd  in  vacation,  not  to  limit  or  cut  diown  the 
extension  of  time,  impliedly  granted  for  that  purpoee.     (p.  610). 

3.     Master  and  Sibvant — Injuries  to  Third  Periona — Special  Police 

Officers. 

A  special  officer,  appointed  by  the  governor  for  police  duty. 
at  the  Instance  of  a  railway  company,  under  the  authority  con- 
ferred upon  him  by  sec.  31  of  ch.  146  of  the  Code,  is  prima  facie 
a  public  officer,  for  whose  act  the  company,  procuring  his  ap- 
pointment and  paying  him  for  his  services,  directly  or  indirectly. 
Is  not  liable,  (p.  621). 
,  4.      Same. 

Such  a  special  officer  has  all  the  powers  and  privileges  of  a 
duly  elected  or  appointed  constable  In  the  counties  In  which  be 
flies  tbe  oath  talcen  by  him,  or  copies  thereof,  and  his  public 
functions  and  powers  are  therefore  more  extenelve  than  those 
of  railway  condnctors,  who  are  conservators  of  the  peace  only 
while  In  charge  of  their  tiulns.     (p.  GZ2). 

5.     Cabkiebs — Infuriet  to  Third  Peraona — Special  Police  Officers — 
Dval  Position. 

A  public  officer,  specially  employed  by  a  common  carrier  to 
perform  certain  duties  and  services  for  it,  is  a  servant  of  such 
carrier,  whils  acting  within  tbe  scope  of  such  employment;  and, 
if  such  servant.  In  the  performance  of  sucb  duties,  wrongfully 
InRlct  injury  upon  a  passenger  of  such  carrier,  tbe  master  is 
liable  therefor,  although  the  Injurious  act,  so  done,  was  wilful 
66  w.  Va. 
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and  nwlIciODB  and  prompted  by  motives  and  pnrpcees,  person&l 
to  tile  servnnt.  sacb  aa  naentxoent  of  Insults  or  punishment  for 
otber  wrongs  perpetrated  upm  Umoelt.     (p.  612). 

6.  HABm  A5D  SEMTAiTT—IniHriet  to  Tttira  Pertont — Action — Ow««- 

tioH  /or  Jury. 

What  the  cfipaclly  In  wliicb  a  person,  occulting  the  dnal 
position  of  public  officer  and  servant  of  a  carrier  ot  passengers, 
acted  In  a  transaction  In  which  he  Inflicts  wrong  and  injury 
upon  third  persons.  Is  uncertain  and  dependmt  upon  con- 
flicting oral  teetlmonr  and  Inconcludve  tacts  and  circumstances, 
the  question  Is  one  ftw  Jnrr  detennlnati<Bi.     (p.  616). 

7.  Cauikks— /N/vrirt  to  Pasaenger—Act  ot  EMptoyt. 

If  the  Injured  party  Is  a  passenger  trf  such  carrier  and  the 
officer  acted.  In  the  transactloo  in  which  the  injury  was  soSered, 
In  the  rapacity  of  servant  of  the  carrier,  the  queetlon  of  liability 
Is  determined  by  the  legal  principles  applicable  In  cases  of  In- 
Jury  to  passengers  by  ordinary  servants  of  carriers,     (p.  61S). 

8.  Same — Carriage  of  Pauengert — Dut^  to  Protect  from-  8erva»tt. 

A  carrier  of  passengeni  is  under  an  al>9<date  contractual  duty 
to  protect  them  from  wilful  and  unlawful  Injury  at  the  hands 
of  Its  servants,     (p.  617). 

9.  Same — Carriage    of    Pastengert — Injuriei — Vae     ot     ErcesMive 

Provocation  on  the  pari  of  a  passenger,  such  as  interference 
with  the  servants  In  the  exercise  of  their  fonctions,  abuBtve 
languaee,  threatu  and  assaults  upon  servants,  althougti  Justify- 
ing expulBlon  from  the  train  or  other  vehicle  of  carriage,  does 
not  bar  recovery  for  injury  Inflicted  upon  him  by  the  exercise 
of  more  force  than  Is  actually  or  apparently  necessary  (o  repel 
tbe  assault  or  prevent  other  threatened  Injary.   (pp.  619,  621).  - 

10.  Same — Carriage    of     Paaaengera — Termination     of    Relation — 

Alighting  /rom  Train. 

A  passenger  does  not  cease  to  be  such  by  reason  of  his  all^t- 
lug  trom  a  railway  train  at  a  station,  other  than  his  point  of 
destination,  for  exercise  or  from  motives  of  curiosity  w  to 
engage  in  an  altercation  with  a  servant  of  the  company.  If  he 
does  not  leave  tbe  premises  of  the  carrier,  nor  tbe  train,  with 
intention  not  to  return  to  It  and  resume  his  Journey,  (pp.  611, 
626). 

11.  Appeal  and  Eitsos — Harmle»i  Error — £xcItiston  of  Evidence- 

Facts  othertoise  Eitablishea. 

In  a  case  in  which  the  person,  inflicting  Injury  upon  a  pas- 
senger, Is  both  a  public  officer  and  a  servant  of  the  carrier, 
and  his  statue  as  such  offlcer  has  been  establlBbed  by  one  mode 
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ot  appointment  or  election.  It  la  not  reversible  error  to  exclude 
eTldence  of  appointment  or  election  to  ttae  same  office,  or  an 
office  carrying  the  same  power  and  authority,  by  another  mode 
of  conferring  title,  since  no  Injury  or  prejudice  could  reeult 
from  Buch  error,     (p.  621). 

12.  Cabriebs — Act  of  eervaat — In}itriea  to  Pastenger— Actions — Iit- 

gtructiona. 

If  In  the  trial  of  such  a  case,  the  capacity  In  which  Buchi 
pereoQ  acted  Is  uncertain  and  dependent  upon  oral  testimony 
and  tnconcluelve  facte  and  circumstances,  the  proper  Inquiry 
for  the  Jul?  Is  the  capacity  in  which  he  acted  In  the  particular 
transaction  to  which  the  infliction  ot  the  Injury  was  Incident, 
not  the  places  or  positions  he  held  or  occupied  In  general  at 
the  time,  and  Instructions,  telling  the  jury  to  find  for  the  de- 
fendant. If  Itey  helleve  the  actor  was,  at  the  time  of  the  Injury, 
a  public  officer,  or  performing  the  duties  of  such  oOcer,  and 
that  the  defendant  Is  not  responsible  for  hie  acts  as  such  officer, 
are  calculated  to  becloud  the  Issue  and  mislead  the  Jury,  for 
which  reason,  the  trial  court  may  properly  reject  them.  {pp. 
621-625). 

13.  Same — Injuries  to  Pavsenger — Action* — Instructiont. 

The  trial  court  may  properly  reject  an  Instruction,  in  such  a 
case,  which  tells  the  Jury  they  should  And  for  the  defendant, 
If  they  believe  the  actor  was  the  servant  of  the  defendant  and 
that  the  Injurious  act,  incident  to  the  particular  transaction  in 
which  he  was  engaged,  was  not  within  the  scope  of  his  duty  as 
such  servant,    (p.  622). 

14.  Saue. 

In  such  case,  an  Instruction  which  tells  the  Jury  the  defendant 
is  not  responsible  for  the  Infliction  of  death  on  a  passenger,  If 
they  find  from  the  evidence  that  the  assault  was  committed  by 
tbe  actor  when  he  was  acting  for  himself  and  as  his  own  master, 
Is  calculated  to  mislead  the  Jury  and  the  trial  court  may  properly 
refuse  it.     (p.  626). 

16.   Same. 

The  trial  court  may  properly  refuse,  In  such  case,  Inatructious 
telling  the  Jury  that.  If  the  passenger  left  the  defendant's  train 
for  the  purpose  of  engaging  In  a  quarrel  or  altercation  with  the 
servant  or  officer  by  whom  he  was  killed,  the  carrier  Is  not 
liable.  <p.  626). 
16.    Trial — Request  to  Charge — Assumption  of  Fact. 

The  trial  court  may  properly  reject  an  instruction  which  as- 
sumes the  existence  of  a  thing  which  the  evidence  makes  an 
4Ven  Question  for  the  Jary.     (p.  627). 
6«  W.  V«. 
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17.  WmresBM — Croit  Examinatton —  DitcreUon  of  Court. 

Th«  trial  court  hai  dlacretlon  ba  retuae  to  permit  the  ellclt«aoii 
of  evidence  od  the  croa»«xamiii&tl<ni  ol  a  vltaees,  that  oogtit  to 
be  introduced  by  calling  tbe  witness  to  testis  on  bebalf  of  the 
party  seeking  sucb  evidence,     (p.  629). 

18.  Saice — Appeal    and    Error— Leadtng    Qvettiont — Ditcretiom    of 

Court. 

Tite  trial  court  has  discretion  to  permit  the  asking  of  a  lead- 
ing question,  when  there  la  a  haaia  for  such  acttm  In  eTasIvenesa 
or  reluctancy  on  the  part  of  a  witness,  and  a  new  trial  will  not 
be  granted  for  allowing  such  question  to  be  propounded,  when 
It  does  not  appear  that  the  dtscretlMiar}'  power  has  been  abased 
to  the  injury  of  the  party  ccHnplainlng.     (p.  630). 

Error  to  Circuit  Court,  Kanawha  County, 

Action  by  J.  C.  I^yne,  administrator  agaiust  the  Chesapeake 
and  Ohio  Bnilway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Affirmed. 

Simms,  Enslow,  Fitzpatrick  (6  Baker,  for  plaintifE  in  error- 

A.  M.  Belcher,  3.  0.  Middleton  and  Charles  Curry,  (or  de- 
fendant in  error. 

PoFFENBABQEBj  JODQE: 

J.  C.  Lane,  administrator  of  the  estate  of  Robert  A.  Lane,  de- 
ceased,  recovered  a  judgment  against  the  Chesapeake  &  Ohio 
Itailway  Company,  in  the  circuit  court  of  Kanawha,  County,  for 
the  sum  of  $8,000.00,  the  declaration  being  predicated  on  the 
wrozigful  death  of  the  deceased,  caused  by  the  defendant. 

The  bills  of  exception  having  been  taken  within  thirty  da^ 
after  the  adjournment  of  the  term  at  which  the  judgment  was 
rendered,  pursuant  to  an  order  allowing  the  Btatntoiy  period 
for  obtaining  the  same,  but,  at  special  terms  subsequently  held 
within  said  period'  and  not  in  the  actual  vacation  of  the  court, 
a  motion  to  dismiss  for  Want  of  bills  of  exception,  making  the 
evidence  a  part  of  the  record,  raisea  an  inquiry  as  to  whether  the 
instructions  and  evidence,  rulings  on  which  are  the  principal 
subjects  of  complaint,  are  parts  of  the  record.  As  to  whether 
the  latter  clause  of  section  3979  of  the  Code,  1906,  allowing  time 
for  making  up,  signing  and  certifying  bills  of  exception,  after 
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adjonmment  of  the  term,  requires  these  things  to  be  doDe  in 
Tacation  as  well  bb  within  thirty  da}™,  in  strict  compliance  with 
the  lett«r  thereof,  or  within  the  period  of  thirty  daya,  let  it  be 
within  a  vacation  or  not,  has  never  been  decided  by  this  Court. 
'  The  clause  has  been  interpreted  in  respect  to  the  lapse  of 
time.  Bills  of  exception  must  be  taken  within  the  period  of 
thirty  days  and  cannot  legally  be  taken  later.  Crow  v.  Charlea- 
town,  62  W.  Va.  91 ;  Jordan  v.  Jordan,  48  W.  Va.  600 ;  Jones  v. 
Harmer,  60  W.  Va.  479 ;  Wells  v.  Smiih,  49  W.  Va.  79 ;  Bank 
T.  Wetzel,  58  W,  Va.  1.  Practically  all  other  decisions  of  thia 
Court,  relating  to  the  sufficiency  of  bills  of  exceptions,  involve 
questions  other  than  the  application  of  the  statute  or  its  inter- 
pretation. In  requiring  obedience  to  the  time  limit,  we  do  not 
construe  it.  Being  perfectly  plain  and  unequivocal  as  to  that,  it 
is  not  susceptible  of  constnietton.  We  merely  enforce  it.  It  is 
said  we  have  applied  the  rule  of  strict  construction  to  it,  but  wc 
find  no  evidence  of  this  in  any  of  the  decisions.  It  is  a  remedial 
statute  and  falls  under  the  liberal  rule  of  construction,  giving 
effect  to  the  spirit,  intent  and  purpose,  more  than  to  the  letter. 
We  have  said  the  legislature  intended  by  it  to  extend  the  time 
for  the  allowance  of  bills  of  exception.  That  is  ita  purport. 
In  saying  this,  we  have  not  gone  beyond  its  terms,  and  hence, 
have  not  construed  it.  The  observation  expresses  the  impression 
produced  by  the  mere  reading  thereof.  Extension  of  time  is  the 
substance  of  it.  It  contemplates  nothing  else.  That  is  its  mHin 
object.  Was  the  phrase,  "in  vacation",  intended  as  a  limit  upon 
the  time  granted?  This  depends  partly  on  the  sense  in  which  it 
waa  used.  No  trial  court  holds  more  than  three  or  four  regular 
terms  a  year.  The  commencement  of  terms  are  iixed  so  as  to 
apportion  the  work  of  the  year  by  periods,  according  to  time 
and  accumulation  of  business.  In  most,  if  not  all,  of  the  cir- 
cuits, the  time,  intervening  between  terms  in  one  county,  is 
presumptively  occupied  by  a  term  or  terms  in  one  or  more  other 
counties.  The  time  elapsing  between  the  commencements  of 
regular  terms  in  each  county  runs  from  three  to  four  months. 
Interventions  of  terms  in  other  counties  of  the  circuit  is  pro- 
jected upon  the  theory  of  the  completion  of  the  business  of  a 
term  in  much  less  than  that  time.  In  some  of  the  counties,  it 
requires  only  a  couple  of  weeks  and  perhaps  not  more  than  a 
«6  w,  v«. 
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month  in  most  of  them.  Special  terms  are  authorized  by  the 
statute  but  not  fixed.  They  have  no  actuality  in  law.  They  are 
authorized  but  not  created.  Looking  to  the  fixed  terms  of  conrt 
and  the  usual,  ordinary,  regular  procedure,  the  legislature  per- 
ceived that  ordinarily  an  extension  of  time  would  be  in  such  a 
vacation,  and  the  necessity  of  enabling  the  judge  to  do  thinw 
in  vacation  which,  without  legislative  authority,  he  could  not  do. 
In  respect  to  form,  the  clause  is  merely  an  enabling  statute. 
Though  extension  of  time  is  its  prime  object,  there  are  no  ex- 
press or  formal  words  of  extension.  The  extension  is  reallv 
effected  by  necessary  implication.  Having  decided  to  extend  th-; 
time,  the  legislature,  without  saying  it  should  be  extended,  pni- 
ittMled  to  confer  upon  the  judges  power  to  do  acta  in  vacation 
which  the  common  law  does  not  authorize  and  prescribe  the 
method  of  doing  them.  Hence  it  is  obvious  that  the  real  pur- 
jHise  of  inserting  the  phrase,  "in  vacation",  was  not  to  limit  or 
curtail  the  extension,  but  to  make  clear  the  intent  to  confer 
authority  to  act  in  vacation  within  the  thirty  days  as  well  as  in 
term.  That  this  incidental  thing,  this  means  to  an  end,  was 
uppermost  in  the  mind  of  the  draughtman,  when  he  «Tote 
the  cause,  is  suggcstiHl  by  a  later  expression  in  it,  saying  "any 
such  exception  so  made  in  vacation  shall  be  part  of  the  recor'l 
and  have  the  same  effect  as  if  made  in  term  time,"  Observe 
here  the  absence  of  words,  limiting  this  reference  to  the  preced- 
ing term.  The  language  is  indefinite,  general,  applicable  to  any 
term,  sliowing  the  writer  was  dealing  with  the  distinction  be- 
tween the  judge's  powers  in  term  and  lack  thereof  in  vacation, 
and  removing,  or  relieving  from,  the  latter,  so  ttie  allowance  n( 
time,  impliedly  made,  could  become  available.  Pursuing  the 
inquiry  further,  we  note  the  lack  of  any  direct  or  express  terms, 
saying  the  time  allowed  shall  be  shortened  by  the  occurrence  of  a 
term  i)ef<ire  the  expiration  of  the  thirty  days.  Failure  to  mention, 
or  provide  for,  this  contingency  may  be  used  as  an  ailment  in 
contention  for  the  view  that  there  was  intent  to  allow  it  to 
shorten  the  time  granted,  but  it  is  certainly  not  conclusive.  Nor 
is  the  form  of  expression  in  which  authority  to  sign  bills  of  ei- 
iTption  is  conferred,  saying  the  court  may.  in  vacation,  within 
thirty  days.  All  the  way  through,  the  clause  is  silent  as  to  whnt 
sliall  result  in  the  event  of  cessation  of  the  vacation  twfore  the 
w  w.  Ta. 
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expiration  of  thirty  days.  The  express  terms  merely  confer 
power  to  act  in  vacatton.  They  go  not  a  step  further.  They 
aaeume  the  existence  of  a  thirty  day  vacation,  and  ordinarily 
there  is  one.  No  other  situation  was  contemplated,  provided  for, 
or  within  the  terms  of  the  clause.  No  statutory  authority  to 
act  in  term  time  was  needed.  There  was  common  law  authority. 
The  intention  to  allow  thirty  days  cannot  be  doubted,  though  it 
is  not  formally  expressed.  It  is  necessarily  implied,  if  the  vaca- 
tion lasts  that  long.  Why  should  it  have  been  given  under  some 
circumstances  and  not  under  others,  for  the  hTisiness  of  some 
terms  and  not  for  others,  for  terms  followed  by  long  vacationg 
only,  and  not  terms  followed  by  short  ones  or  practically  none 
at  all  ?  Nobody  can  assign  a  substantial,  or  even  plausible,  reason 
for  such  discrimination.  All  that  can  be  said  in  support  of  jus- 
tification of  the  allowance  in  the  one  case  applies  with  equal, 
if  not,  indeed,  greater,  force  in  the  others.  Allowance  of  thirty 
days,  after  the  expiration  of  tenns  for  bills  of  exception,  being 
the  primary  purpose  of  the  clause,  though  not  formally  ex- 
pressed, and  a  highly  important,  indeed,  indispensable,  func- 
tion for  the  phrase,  "in  vacation",  other  than  that  of  cutting 
down  or  limiting  the  period,  contingently  or  otherwise,  being 
perceived,  we  think  the  rules  of  construction  neither  require 
us  to  give  this  phrase  any  other  or  further  operation  or  effect, 
nor  would  justify  us  in  doing  so.  The  implied  grant  of  thirty 
days  time  is  just  as  good  and  eftectual  as  if  it  were  an  ex- 
press grant  State  v.  Harden,  63  W.  Va.  313,  315,  351;  Dela- 
plane  v.  Crenrshaw,  15  Grat.  457;  Postmaster  General  v.  Earli/, 
12  Wheat.  136.  Carrying  the  extension  into  a  succeeding 
tenn  is  justified  by  the  plain  manifestation  of  legislative 
policy  to  allow  a  certain  period  of  time  for  the  doing  of  a  cer- 
tain thing.  There  was  a  grant  of  time.  It  was  not  an  express 
grant.  It  is  not  expressly  limited  otherwise  than  to  thirty  days. 
That  limit  is  the  only  expression,  indicating  the  legislative  will 
as  to  the  extent  of  the  time  allowed.  The  use  of  the  phrase, 
"in  vacation",  in  connection  with  it,  though  necessary  in  one 
sense,  is  merely  accidental  in  so  far  as  it  may  seem  to  import 
intent  to  reduce  the  time,  on  the  occurrence  of  a  subsequent 
term  within  thirty  days.  The  terms  used  necessarily  carry  the 
intent  to  grant  thirty  days,  but  do  not  necessarily  import  in- 
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tentlon  to  cut  it  dovn.  Some  votda  used  could  be  regarded  aa 
indicsting  intention  to  reduce  the  period,  bnt  need  not  be.  They 
»e  nsed  for  another  clear,  distinct  and  indispensable  purpose, 
and  that  satisfiea  the  nile  of  construction,  requiring  the  court 
to  give  effect  to  all  parts  of  the  clause.  We  are  not  bound  to 
giTe  it  any  further  effect.  Words  not  expressed  are  never  read 
into  a  statate  nnlesa  Utey  are  in  some  sense  necessarily  implied. 
While  V.  Ba3«y,  65  W.  Va.  573  (fri  S.  E.  1019);  United 
Siaits  T.  Fisher,  2  Cranch  358  (202) ;  Jackson  T.  Lewig,  17 
Johns  475 ;  Tumpil-e  Co.  T.  People,  9  Barb.  161 ;  Morgan  \. 
Railroad  Co.,  96  JJ.  S.  716.  Our  attention  has  been  directed  to 
the  case  of  Hoover  v.  Saunders,  104  Va.  783,  holding  that  the 
occurrence  of  a  r^ular  term  before  the  expiration  of  the  thirty 
day  period  shortens  the  time ;  but  we  are  not  satisfied  with  the 
process  of  reasoning  adopted  by  the  Virginia  Court.  As  a  com- 
parison of  this  opinion  with  the  one  delivered  In  that  case  wilt 
disclose  the  differences  between  views,  respecting  the  meaning  of 
terms  and  application  of  the  rales  of  construction,  time  and 
labor  need  not  be  spent  in  pointing  them  out  here. 

Layne  came  to  his  death  by  ft  gunshot  wound,  inflicted  t^ 
John  L.  Howerr,  a  special  officer,  appointed  and  commissioned 
by  the  governor  of  the  state,  employed,  paid  and  detailed  by  the 
Baldwin  Detective  Agency  for  services  on  the  defendant's  road. 
In  general,  the  circumEtances  of  the  shooting  were  as  follows: 
Layne  and  two  of  his  brothers  were  passengers  on  one  of  the 
defendant's  eastbound  trains,  on  December  23,  1905,  having 
boarded  it  at  Charleston.  The  decedent's  destination  was  Coal- 
burg,  that  of  one  of  his  brothers.  Maiden,  an  intermediate 
station.  Owing  to  the  crowded  condition  of  the  train,  the  latter 
had  had  only  standing  room  in  the  chair  car,  the  last  one  of  the 
train,  while  the  former  occupied  a  seat  in  another  car.  When 
the  train  stopped  at  llslden,  the  chair-car  occupant  alighted 
and  started  away  without  having  paid  his  chair  car  fare.  The 
train  porter  demanded  the  fare,  telling  I^yne  he  would  pay  it 
either  to  him  or  Howerv,  who  was  in  a  forward  car,  and  at  the 
same  time,  called  Howery.  That  officer  responded  to  the  call,  bat 
was  informed  when  he  arrived,  the  fare  had  then  been  paid,  and 
the  trouble  was  all  over.  Immediately  afterward,  the  decedent 
came  up  and  an  altercation  occurred  between  him  and  Howtiy, 
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vhich  culminated  in  the  fatal  shooting.  There  is  much  con- 
tradictoiy  evidence  as  to  how  it  began,  who  provoked  it,  whether 
the  shooting  was  excusable  or  justifiable,  and  nearly  all  the 
details.  As  the  issues  raised  by  it  were  all  questions  of  fact, 
proper  for  jnry  determination  only,  and  are  not  materially  in- 
Tolved  in  the  inquiry,  allowed  by  law  to  ue,  as  to  liability  of  the 
defendant,  time,  labor  and  space  will  not  be  consumed  here  in 
detailing  it.  It  snfBces  to  say  there  is  ample  evidence  to  sua- 
tain  the  finding  of  inexcusable  or  wrongful  shooting,  though  it 
is  denied  and  contradicted ;  but  liability  of  the  railway  company 
does  not  necessarily  follow.  To  establish  that,  other  elements 
must  be  added. 

Excluding,  for  the  present,  the  relation  of  passenger  and  car- 
rier, Howery  was  prima  facie  a  public  officer  for  whose  wrongful 
acts  the  company  was  not  liable.  McKain  t.  B.  &  0.  R.  B.  Co., 
65  W.  Va.  233  (64  S.  E.  18) ;  Healey  v.  Lothrop,  171  Mass. 
263;  Tucker  v.  Railway  Co.,  69  N.  J.  L.  19;  Cordner  y.  Railway 
Co,,  73  N.  H.  413;  Foster  v.  Railway  Co.,  140  Mich.  689*  Tyson 
V.  Bavland  Co.,  186  N.  Y.  397;  Smith  v.  Railway  Co.,  L.  R.  5 
C.  P.  640.  Nevertheless,  if  he  was  engaged  in  some  sort  of  ser- 
vice for  the  corporation  and  did  a  wrongful  act  in  the  course 
of  such  service,  and  within  the  scope  of  his  employment,  or  by 
express  direction  of  his  employer,  the  latter  is  liable.  See 
anthorities  just  cited  and  Deck  v.  Bait.  &  0.  It.  R.  Co.,  100  Md. 
168;  Brill  Y.^ddy,  115  Mo.  596;  DicSeaon  v.  Waldron,  135  Ind. 
507;  SAarp  v.  Erie  Ry.  Co.,  184  N.  Y.  100;  Thomaa  v.  Railway 
Co.,  14  Ont.  L.  Rep.  55.  When  there  is  no  controversy  as  to 
the  relation  the  officer  bears  to  the  defendant,  respecting  the 
wrongful  act,  the  question  of  liability  is  clearly  one  of  law  for 
the  court.  Healey  v.  Lothrop  and  Tyson  v,  Bauland  Co.,  cited. 
But.  there  is  frequently  contradictory  evidence  as  to  employment, 
the  nature  and  extent  of  the  service,  and  other  matters,  pertain- 
ing to  the  authority  or  lack  of  authority  in  the  officer  to  act 
on  behalf  of  the  defendant,  and,  in  all  such  cases,  the  jury  must 
determine  whether  there  is  liability  or  not.  Sharp  v.  Erie  Ry. 
Co.,  cited;  Deck  v.  Railway  Co.,  cited.  The  defendant  is  not 
liable  merely  because  it  procured  the  appointment  of  the  officer 
or  pays  his  salary  or  does  both.  Tyson  v.  Bauland  Co.,  cited : 
Tolchester  i&c.  Co.  v.  Sieinmeier,  72  Md.  313;  Foster  v.  Rai'.- 
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way  Co.,  cited.  From  these  propoeitiona,  it  resultB,  as  a  neces- 
eary  sequence,  that  the  plaintiff  has  the  burden  of  showing  tlie 
express  or  implied  authority  in  the  officer  to  perform  the  injuri- 
ous act  for  and  on  behalf  of  the  defendant.  Ae  such  authority 
may  be  express,  as  by  request  or  direction,  or  implied,  aa  by  em- 
ployment of  the  officer  and  inclusion  of  the  act,  of  which  the 
killing  was  an  incident,  within  the  scope  of  the  serrice  to  be 
rendered,  it  is  sometimes  necessary  to  seek  it  in  a  mass  of  contra- 
dictory oral  evidence  and  inconclusive,  but  relevant,  circum- 
stances. These  al-e  general  principles  of  the  doctrine  of  res- 
pondeat superior,  not  materially  altered  or  varied  by  the  fact 
that  the  servant  is  also  a  public  officer.  This  additional  circum- 
stance simply  raises  a  question  as  to  the  capacity  in  which  the 
party,  holding  the  two  positions  at  the  same  time,  acted,  and 
often  forms  the  basis  of  an  hypothesis  for  jury  consideration 
which  would  not  otherwise  exist. 

But  the  peculiar  relatione  subsisting  among  the  parties,  the 
decedast,  the  defendant  and  the  officer,  raise  an  inquiry  as  to 
the  applicability  of  other  principles.  The  decedent  was  a  pas- 
senger on  the  defendant's  train,  if  he  did  not  lose  his  status  as 
such  by  unnecessarily  getting  off  at  Maiden,  and  Howery  was  a 
servant  of  the  railway  company,  charged  with  duties,  respect- 
ing that  train.  The  passenger's  life,  limbs,  soundness  of  body 
and  peace  of  mind  are  priceless  to  him.  The  safety  of  these  he 
entrusts  to  the  carrier,  for  the  time  being,  at  the.  invitation  of 
the  latter  and  for  compensation,  deemed  adequate  for  reasonable 
provision  therefor.  Hence,  the  carrier  is  under  a  special  duty 
negatively  to  abstain  from  all  negligent  or  wrongful  acts,  injuri- 
ous or  dangerous  to  the  paflsenger,  and  positively  or  affirmatively 
to  do  what  is  reasonably  necessary  to  protect  him  from  injury, 
and  the  care  and  diligence  to  be  observed  is  accentuated  and 
emphasized  by  the  immeasurable  value  of  the  thing  committ«d 
or  entrusted  to  the  carrier.  Loss  of  life,  limbs,  health  and  men- 
tal peace  cannot  be  compensated  in  the  true  sense  of  the  term, 
and  the  duty  of  a  bailee  or  employe  is  always  heightened  by  the 
value  of  the  thing  committed  to  his  custody  or  subjected  to  his 
action.  To  say  a  very  high  degree  of  care,  on  the  part  of  the 
carrier,  for  the  safety  of  passengers,  is  required,  therefore,  ac- 
cords fully  with  legal  principles,  well    settled    and    operative 
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throughout  the  vast  portion  of  the  great  domain  of  our  juris- 
prudence. Generally,  the  courts  say  the  carrier  must  exercise 
that  great  degree  of  care,  prudence  and  foresight  which  a  pru- 
dent man  engaged  in  the  business,  as  usually  conducted,  would 
employ,  that  is,  such  as  is  reasonably  practicable,  hut  not  such  as 
is  barely  possible.  6  Cyc.  593.  This  general  principle  covers 
many  inetances  of  duty,  such  as  the  fitness  or  suitability  of  the 
means  of  conveyance,  competency  of  servants,  and  precautions 
against  injury  by  fellow  passengers  and  strangers.  In  none  of 
these  cases  is  the  contract  one  of  guaranty.  It  does  not  cover 
inevitable  accident  or  that  which  cannot  be  foreseen  and  pre- 
vented by  reasonable  prudence  and  diligence.  Extraordinary 
and  practically  inconceivable  occurrences  are  not  within  the  con- 
templation of  the  parties  in  the  making  of  the  contract,  where- 
fore injury  from  them  imposes  no  liability.  Viewing  the  duty 
of  the  carrier  as  having  been  imposed  by  law,  we  call  the  cases 
arising  under  this  principle  negligence  cases,  but,  in  the  broader 
and  perhaps  truer  sense,  they  involve  contractual  rights  and 
duties,  and  present  nothing  more  than  questions  as  to  what  the 
contracts  were  and  whether  they  were  broken.  However  this 
may  be,  the  carrier  undoubtedly  owes  to  the  passenger  many  con- 
tractual duties,  non-performance  of  which  is  not  excused  by 
diligence  and  good  faith,  and  in  respect  to  which  liability  fol- 
lows failure  as  certainly  and  inevitably  as  a  right  of  recovery 
arises  on  the  non-payment  of  a  debt.  Is  the  right  of  a  passenger 
to  immunity  from  intentional  injury  at  the  hands  of  the  servants 
of  the  carrier  within  this  principle?    It  seems  so. 

"The  carrier,  like  any  other  master  carrying  on  his  business 
by  means  of  the  employment  of  servants,  is  liable  for  the  injuries 
resulting  from  the  incompetency,  negligence,  or  wrongful  acts 
of  his  ser^'ants,  irrespective  of  whether  he  has  used  due  cai-e 
in  the  emplojTnent  of  such  servants,  or  whether  the  act  is  con- 
trary to  the  master's  orders,  even  though  it  he  wilful  or  malic- 
ious." 6  Cyc.  598.  "The  duty  of  the  carrier  to  protect  the  pas- 
senger must  be  discharged  by  means  of  his  servants  engaged  in 
carrying  out  the  transportation  contracted  for.  Therefore,  if 
any  servant  of  the  carrier,  while  thus  engaged,  assault  a  passen- 
ger or  otherwise  infringe  the  right  of  protection  to  which  he  is 
entitled,  the  carrier  is  liable,  irrespective  of  whether  the  servant 
M  w.  T«, 
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in  the  thing  done  was  acting  for  hiB  master  or  for  his  own  pur- 
poses." 6  Cyc.  600.  "It  has  been  frequently  held  that  a  earner 
of  passengers  is  liable  for  the  tortiouB  acts  of  its  servants,  even 
though  wilful  or  malicious,  if  done  within  the  scope  of  their 
employment,  this  being  the  generally  accepted  doctrine  upon 
this  question  wherever  the  relation  of  principal  and  agent  or 
master  and  eervant  exists,  and  not  being  peculiar  to  carriers  of 
passengers.  And  many  of  the  latest  and  best  considered  cases 
would  seem  to  go  farther,  recognizing  a  distinct  rule  as  appli- 
cable to  carriers  of  passengers,  and  holding  them  liable  for  the 
wilful  and  malicious  acts  of  their  servants  or  agents  resulting 
in  injuries  to  passengers,  whether  done  in  the  time  of  their  em- 
ployment, or  service,  or  not,  if  done  during  the  course  of  th6 
discharge  of  their  duty  to  their  employees  which  relates  to  the 
passengers.  The  ground  upon  which  the  cases  which  recognize 
this  doctrine  proceed  is,  that  the  carrier,  as  part  of  its  contract 
of  carriage,  is  bound  to  protect  the  passenger  from  all  tortioos 
acts  of  its  servants,  and  that  for  a  breach  of  this  contract,  how- 
ever occasioned,  a  passenger  may  recover."  6  A.  &  G.  Enc.  L. 
541-3.  This  makes  the  liability  rest,  not  upon  instigation,  en- 
couragement,  or  express  or  implied  authorization  of  the  master, 
but  upon  the  breach  of  the  carrier's  obligation,  and  the  inquiry 
is,  not  whether  the  servant  acted  as  the  carrier's  agent  in  inflict- 
ing the  injury  but  whether  the  master  has  broken  his  contract 
for  the  safe  carriage  of  the  passenger.  This  is  the  certain  im- 
port of  the  decisions  of  this  Court,  Ridcetta  v.  Ckes.  &  0.  fly. 
Co.,  33  W.  Va.  433;  GHUngham  v.  Ohio  River  R.  R.  Co.,  35  W. 
Va.  588. 

While  the  contract  of  carriage  thus  imposes  a  heavy  respon- 
sibility upon  the  carrier,  and  reduces  its  defense  to  a  narrow 
compass,  when  the  action  is  for  personal  injuries  inflicted  by 
its  servant,  it  is  readily  apparent  and  obvious  that  the  passen- 
gers owes  some  duties  to  the  carrier,  which  he  cannot  be  allowed 
to  omit.  In  contract  law  the  antecedent  failure  on  the  part  of 
one  of  the  parties  to  perform  what  it  is  incombent  upon  him  to 
do,  ordinarily  justifiefl  the  other  in  refusing  to  perform  his  part. 
The  doctrine  of  estoppel  often  forbids  recovery  by  the  plaintiff. 
In  the  law  of  negligence,  the  contributory  negligence  of  the 
plaintiff  bars  recovery.  On  these  principles  or  some  of  them, 
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the  courts,  in  a  few  inetaiicee  have  refused  to  allow  recovery  for 
pereonal  injury  wrought  by  the  servants  of  the  company,  because 
it  appeared  the  plaintiff  had  provoked  the  aseaalt  upon  himself 
by  attacking  the  servant,  iudulgence  in  vulgar  and  profane  lan- 
guage or  other  misconduct.  These  decisions  do  not,  ae  a  rule, 
attempt  to  specify  any  particular  legal  principle  as  c<HistitutLDg 
the  basis  of  their  rulings.  However,  they  seem  to  treat  the  con- 
tract of  carriage  as  having  been  broken  by  the  conduct  of  the 
plaintiff,  and  the  subsequent  transactions  between  him  and  the 
servants  as.  being  purely  personal  to  them  and  wholly  outside  of 
the  contract  of  carnage.  Thus,  in  Scott  v.  Railroad  Co.,  53 
Hun.  (N.  Y.)  414,  it  was  lield  error  to  refuse  to  charge  the  jury 
that  if  they  believed  the  plaintiff  had  commenced  the  altercation 
between  himself  and  the  driver  of  a  car,  and,  in  the  course  of  it, 
addressed  indecent  and  insulting  language  to  the  latter,  such  as 
was  calculated  or  likely  to  produce  the  assault,  the  verdict  must 
he  for  the  defendant.  The  court  said  the  carrier  must  be  re- 
sponsible even  for  the  wilful  act  of  the  employes  which  resulted 
in  a  trespass  against  the  passenger,  but  that  the  rule  was  not  ap- 
plicable when  the  trespass  was  brought  about  by  the  improper 
behavior  of  the  passenger;  and  again  that,  "The  carrier  is 
bound  to  protect  the  passenger  and  the  passenger,  in  order  to 
entitle  himself  to  such  protection,  is  bound  to  behave  himself  in 
a  decent  and  orderly  manner."  In  Harrison  v.  fink,  42  Fed. 
Rep.  787,  the  court  said :  "A  passenger  cannot  claim  damages 
on  account  of  the  conductor  drawing  a  pistol  on  him,  and 
speaking  of  him  as  a  coward  to  the  other  paeeengers,  if  the  con- 
ductor's conduct  was  provoked  and  caused  by  the  acts  of  the 
passenger."  In  Little  Miami  S.  B.  Co.  v.  Wetmore,  19  0.  St, 
110,  the  court  held  the  carrier  not  liable  for  the  striking  of  a 
passenger  by  a  baggage  mastej  under  provocation,  the  use  of 
threatening  and  abusive  language.  In  these  cases,  or  some  of 
them,  it  is  said  the  act  of  the  servant  was  not  within  the  scope 
of  his  authority  or  employment,  wherefore  there  was  no  liability 
upon  the  carrier,  but  this  reasoning  does  not  extend  to,  nor  take 
notice  of,  the  obligation  resting  upon  the  carrier  to  protect  the 
passenger  from  harm.  It  contracts  to  carry  the  passenger  safely 
to  his  destination.  It  does  not  do  so.  One  of  its  own  servants 
injures  him  and  he  is  denied  recovery  because  he  is  guilty  of 
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misconduct.  His  assault  upon,  or  abuse  of,  the  servant,  niay 
obviously  excuse  the  carrier  from  performance  of  his  contract. 
It  may  eject  him  from  its  train,  but  it  is  difficult  to  see  how  this 
option  on  its  part  can  excuse  the  beating  of  the  passenger  or  the 
infliction  of  other  injury  upon  liim  by  way  of  punishment. 
This  would  be  setting  one  wrong  against  another  and  would  be 
retaliation,  not  remedy.  Scott  v.  Railroad  Co.,  Railroad  Co.  v. 
Wetmore,  Favre  v.  Railroad  Co.,  91  Ky.  541,  and  Peavy  v.  Bail- 
road  Co.,  81  Ga.  485,  are  the  only  cases  found  so  far,  in  which 
recovery  has  been  denied  on  account  of  mere  provocation.  The 
proposition,  asserted  by  them,  varies  from  the  general  princi- 
ples of  American  law,  governing  the  relations  subsiating  between 
passenger  and  carrier.  Other  cases,  directly  in  point,  declare 
the  contrary.  Railroad  Co.  v.  Barger,  80  Md.  23;  Railway  Co. 
V.  Peacock,  69  Md.  257 ;  Steamboat  Co.  v.  Brockett,  121  U.  S. 
645;  Railway  Co.  v.  Fleetwood,  90  Ga.  23;  Railroad  Co.  v. 
Flexman,  103  111.  546 ;  Bryan  v.  Railway  Co.,  63  la.  464 ;  Cog- 
gins  V.  Railway  Co.,  18  III.  App  620;  Railway  <&c.  Co.  v.  Mvllen, 
138  Ala.  614 ;  Raiiway  Co.  v.  dopes,  142  U.  S.  18.  In  Harrison 
V.  Fink,  no  bodily  injury  was  inflicted.  It  was  an  action  for 
damages  for  the  humiliation,  incident  to  abuse  and  threats  on 
the  part  of  the  servant,  superinduced  by  misconduct  on  the  part 
of  the  passenger.  It  seems  to  us  clear  that  provocation 'should 
always  be  admissible  matter  in  mitigation  of  the  damages,  but 
cannot  justify  a  wrong  in  a  civil  action  any  more  than  in  a  crim- 
inal prosecution,  but  this  question  does  not  arise  and  is  not  de- 
cided, Elliott  on  liailroads,  sec,  1638  says :  "It  is  not  merely 
a  question  of  negligence  in  such  cases,  nor  is  it  strictly  a  question 
depending  upon  the  scope  of  the  servant's  particular  employ- 
ment. It  is  a  question  of  the  absolute  duty  of  a  railroad  com- 
pany to  its  passengers  as  long  as  that  relation  subsists,  and  a 
breach  of  that  duty  on  its  part  whether  caused  by  the  wilful 
act  of  an  employe  or  not.  A  carrier  is  bound  to  discharge  the 
implied  duty,  arising  out  of  its  contract  and  imposed  by  law, 
that  its  passengers  shall  be  protected  from  injury  by  its  servants 
and  shall  not  be  wilfully  insulted  and  harmed  by  them,  and  if 
it  commits  the  discharge  of  this  duty  to  an  employe  it  may  well 
be  held  to  do  so  at  its  peril,  notwithstanding  the  exercise  of  care 
on  its  part  in  selecting  its  servants."  This  test  is  sustained  by 
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the  great  weight  of  authority,  and  our  cases,  Ricketts  v.  Ches.  & 
0.  By.  Co.  and  Oillingham  v.  Ohio  River  R.  R.  Co.,  are  in  per- 
fect accord  with  it. 

This  doctrine  is  subject  to  one  qualification,  imposed  by  a  gen- 
eral principle  of  law,  A  eervant  of  a  carrier,  aesaulted  by  a  pas" 
senger,  may  uee  such  force  in  resisting  the  same  as  is  actually  or 
apparently  necessary  to  successfully  repel  it,  but  no  more.  The 
servant  may  rightfully  do  what  his  principal  could  do,  if  he 
were  present  and  acting,  and  the  measure  of  the  right  and  duty 
of  the  former  is,  under  these  circumstances,  the  same  as  that 
of  the  latter.  Self-defense,  made  within  the  limitations  pre- 
scribed by  law,  is  always  permissible  and  never  a  violation  of 
law.  Hence,  it  justifies  reBiatance  sufficient  to  repel  the  assault 
wherever  and  upon  whomsoever  made.  Railroad  Co,  v.  Jopes, 
142  TJ.  S.  18.  But  if  the  servant  of  a  carrier,  assuming  to  exer- 
cise this  right,  transcends  the  limits  thereof,  in  respect  to  an  as- 
sault made  upon  him  by  a  passenger,  by  the  use  of  unneces- 
sar)'  force  or  violence,  his  principal  is  just  as  clearly  liable  for 
the  injury  done  as  the  servant  himself  would  be  for  the  e-TCr- 
ciae  of  such  excessive  force,  when  acting  in  his  individual  capac- 
ity and  not  as  a  representative  of  the  carrier.  O'Brien  v.  St. 
Louis  Trans.  Co.,  185  Mo.  263.  Haman  v.  Railroad  Co.,  35  Neb. 
74.  To  the  extent  of  the  excessive  force  and  violence  exerted, 
the  conduct  of  the  servant  is  necessarily  wilful  and  without  justi- 
fication. Being  unlawful,  it  imposes  liability  and  that  liability 
falls  upon  the  carrier  because  of  its  duty  to  protect  the  passenger 
from  injury  by  its  servant. 

Having  ascertained  the  legal  principles,  pertaining  to  the  rela- 
tion of  passenger  and  carrier,  it  becomes  necessary  to  determine 
the  legal  effect  and  operation  of  another  factor  in  the  case, 
namely,  Bowery's  official  position  as  a  public  officer.  By  becom- 
ing the  servant  of  the  defendant  company,  he  did  not  lose  that. 
He  waa  then  both  servant  and  officer,  acting  sometimes  in  the  one 
capacity  and  sometimes  in  the  other.  While  engaged  in  the  ser- 
vice of  the  company,  he  was  more  than  a  train  or  company  ser- 
vant. In  respect  to  the  operation  of  the  train,  he  was,  as  ser- 
■vant,  inferior  to  the  other  train  servants,  tailing  his  orders  from 
them,  especially  the  conductor.  As  public  officer,  his  powei-s 
were  much  higher  and  broader  than  theirs.  The  conductor  of 
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a  train  performs  very  limited  public  functione  and  is  hardly  to 
be  regarded  aa  a  public  officer  at  all.  Though  he  perfonuB  pub- 
lie  fuDctioDB,  by  authority  of  law,  they  are  only  such  aa  enable 
him  the  more  effectually  to  execute  hia  powers  as  a  railway 
serraut.  He  is  a  conservator  of  the  peace,  but  only  "while  in 
charge  of"  his  train.  Code  chapter  145,  section  31.  A  special 
officer,  such  ae  Howery  was,  is  a  conservator  of  the  peace  and 
poBsesees  and  may  exercise  "all  the  powers  and  authority''  and  is 
entitled  "to  all  the  rights,  privileges  and  immunities"  vested  in 
or  conferred  upon  regularly  elected  or  appointed  constables,  and 
these  rights,  powers,  privileges  and  immimities  extend  through- 
out every  county,  traversed  by  the  railroad  for  which  he  was  ap- 
pointed, in  which  he  has  filed  copies  of  his  official  oath.  Stat- 
utes, conferring  upon  railway  servants  power  to  conserve  the 
peace,  are  construed  as  only  enlarging  their  powers  aa  servants, 
and  as  not  giving  them  the  status  of  public  officers.  King  v. 
Railroad  Co.,  69  Miss.  345 ;  but  statutes,  authorizing  the  appoint- 
ment of  special  constables,  such  as  Howery  was,  provide  for  the 
creation  of  public  officers,  and  the  appointees  have  the  status 
of  other  constables.  Then,  aa  Howery  was  both  officer  and  ser- 
vant of  the  defendant,  we  must  apply  the  principles  first  stated 
in  this  opinion,  to  determine  in  what  capacity  he  acted  in  the 
transaction  between  him  and  the  decedent.  If  he  acted  as  serv- 
ant, and  Layne  was  a  passenger,  and  the  killing  was  not  justi- 
fiable, under  the  law  of  self-defense,  the  strict  rule,  adverted  to, 
applies;  but,  even  though  Layne  was  a  passenger,  if  Howery 
acted  as  a  public  officer,  in  vindication  of  public  justice,  the 
defendant  is  not  liable.  In  some  cases,  the  court  can  say,  as  mat- 
ter of  law,  in  which  capacity  snch  an  officer  and  servant  acted; 
in  others,  the  question  is  one  for  jury  determination.  McKam 
T.  Bait.  &  0.  E.  R.  Co.,  cited. 

The  rejection  by  the  court  of  several  instructions  offered  bv 
the  defendant  is  complained  of,  *One  of  these  was  to  find  for 
the  defendant.  It  was,  no  doubt,  asked  under  the  impression 
that  the  plaintiff  was  precluded  on  one  or  all  of  three  separate 
and  distinct  grounds.  (1)  That  Howery  plainly  acted  as  a 
public  officer  in  killing  Layne;  (3)  that  the  decedent  had 
precluded  recovery  by  provoking  the  injury,  even  though  he  was 
a  passenger  and  Howery  acted  ae  servant;  and  (3)  that  he  was 
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Dot  a  passenger,  and,  even  though  Howery  was  a  Berrant  of  the 
company,  the  act,  to  which  the  killing  was  incident,  was  beyond 
the  scope  of  his  authority  as  such. 

Howery's  duties,  aa  defined  by  a  witness  for  the  defendant, 
were  to  investigate  all  claims  and  robberies,  perform  any  work 
directed  l^  the  agency  by  which  be  was  employed,  keep  order  on 
trains,  when  there,  and  perform  police  duty  on  trains  necessary 
for  the  protection  of  passengers.  Witnesses  for  the  plaintiff 
testified  to  his  frequent,  almost  constant,  presence  on  the  trains 
of  the  defendant  company,  and  his  enforcement  of  railway  rules, 
relating  to  the  conduct  of  passengers  and  hia  having  made 
arrests  on  the  trains  for  criminal  conduct.  He  left  the  car  in 
which  he  was  riding,  on  the  occasion  of  the  shooting,  at  the 
instance  of  the  porter,  but  there  is  no  evidence  that  he  was  ex- 
pressly directed,  ordered  or  requested  to  arrest,  assault  or  in  any 
way  molest,  or  interfere  with,  Bobert  Layne.  The  witness, 
B.  F.  AdMns,  who  detailed  what  he  saw  very  minutely  says  the 
altercation  between  the  porter  and  the  Laynes  had  ceased  when 
Howery  came  up  and  Bobert  Layne  had  walked  down  the  track 
"two  or  three  steps  and  was  looking  up  at  the  passengers  on  the 
coach,  along  up  at  the  windows."  That  the  controversy  between 
the  porter  and  Henry  Layne  had  ceased  when  Bobert  Layne  and 
Howery  met,  is  shown  by  the  testimony  of  John  Layne.  The 
cross-examination  on  this  point,  perfectly  consistent  with  the 
evidence  in  chief,  was  as  follows :  "Q.  Howery  was  then  walk- 
ing toward  the  steps  that  Bobert  got  off  of?  A.  Yes.  Q.  And  when 
he  met  Him  that  conversation  you  have  detailed  took  place,  and 
Howery  struck  him?  A.  Yes.  Q.  And  then  where  were  you 
and  Henry  Layne  standing  at  that  time?  A.  Well,  I  don't 
know  where  Henry  was,  but  I  was  standing  tight  there  with  Mr. 
Howery.  Q.  Henry  had  gone  on  up  the  river?  A.  I  don't 
know  where  he  had  gone.  I  didn't  see  him.  Q.  That  was  after 
the  altercation  about  the  ticket  occurred  and  Howery  had  put 
his  gun  in  his  pocket  and  turned  back  towards  the  coach  and 
met  your  brother  and  pulled  it  out  again  ?  A,  He  started  up 
toward  the  upper  end  of  the  coach  and  then  when  my  brother 
Bobert  stepped  off  on  the  ground,  he  pulled  the  gun  out  of  hia 
pocket  again."  Andrew  Conrad,  an  eye  witness  of  the  fight, 
makes  no  mention  of  Henry  or  John  Layne,  in  connection  with 
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the  encounter  between.  Bobert  Layne  and  Howery.  Henry  Ball 
saya  Kobert  and  Howery  were  in  the  company  of  the  other  Layne 
boys  when  the  fight  occurred.  Speaking  of  them,  he  said;  'T 
didn't  Bee  either  one,  only  later  on  I  saw  the  other  boys."  C.  E. 
Berger  Baid  that  when  Howery  came  up  at  the  call  of  Hale,  the 
porter,  he  was  informed  by  the  latter  that  "Everything  is  all 
settled"  and  Henry  Layne  had  walked  away  before  Robert  came 
up.  Henry  Layne  testified  as  follows :  "Well,  when  I  got  off 
the  train  I  got  some  six  or  seven  steps  up  besides  the  car  and  the 
porter  hallooed,  and  says,  'Hold  on!  Give  me  your  ticket!' 
and  I  says,  'I  have  no  ticket,'  and  he  saj's,  'You  will 
pay  me  or  Hovrery  one',  and  called  for  Howery.  I  asked  the 
porter  what  was  the  fare  and  he  said  fifteen  cents  and  I  laid 
down  my  bundles  and  pulled  off  my  gloves  with  my  teeth  and 
paid  him  fifteen  cents,  and  by  that  time  Howery  came  up  and 
the  porter  says,  'It  is  all  settled  Sir.  Howery,  it  is  all  settled," 
and  he  says,  'have  you  paid  your  fare,'  and  I  says,  'I  have 
end  he  says,  'Go  on  then  and  attend  to  your  own  business,'  and 
I  walked  off,  and  I  had  got  around  the  depot  and  I  heard  a  shot 
fired  and  some  one  said  Howery  had  shot  Robert  Layne,  and  1 
laid  my  bundles  down  and  ran  back  and  Howery  shot  at  me 
and  I  grabbed  the  gun  and  wrenched  the  gun  away  from  him  and 
ran."  Samuel  Selby  said  Howery  and  all  the  Layne  boj's  were 
together  when  the  fight  occurred,  but  makes  no  mention  of  the 
porter  nor  of  the  transaction  between  him  and  the  Lajiien. 
John  Penix  said  Robert  and  Henry  Layne  and  nobody  else  were 
with  Howery  wlien  he  first  saw  the  latter.  Neither  he  nor  Selby 
heard  any  of  the  conversation  with  the  porter.  There  is  much 
evidence,  however,  that  Howery  resented  Robert  Xjsyne's  demand 
of  a  cash  fare  receipt  for  his  brother  or  rather  his  complaint  to 
Howery  of  the  failure  of  the  porter  to  give  one,  and  regarded 
this  conduct,  on  Robert  Ijaj-ne's  part,  as  indicative  of  an  incli- 
nation or  determination  of  the  latter  to  make  trouble  for  the 
defendant's  servants  in  charge  of  the  train,  or  pick  a  quarrel 
with  the  officer  himself.  No  doubt  Layne  left  the  car,  under  the 
belief  that  trouble  between  Howery  and  his  brother  was  likely 
to  occur,  and  for  the  purpose  of  rendering  the  Utter  assistance, 
or  possibly  to  join  the  brother  in  an  assault  npon  the  ofBcer. 
Testimony  was  introduced  to  the  effect  that,  before  alighting 
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from  the  car,  he  had  expreeaed  himself  vindictively  toward 
Howery,  saying,  among  other  things,  he  was  not  afraid  of  his 
gun  and  would  demonstrate  that  he  was  too  cowardly  to  use  it. 
He  did  not  go  off  of  the  company's  premises.  The  altercation 
between  him  and  Howery  and  the  fatal  shooting  occurred  right 
by  tlie  Bide  of  the  train.  Moreover,  on  departing  from  hJa  seat, 
he  left  some  packages  there,  containing  articles  purchased  at 
Charleston,  which  he  was  taking  home. 

We  are  of  the  opinion  that  the  capacity  in  which  Howery 
acted  was  a  question  proper  to  be  submitted  to  the  jury  under 
the  circumstances  disclosed  by  the  evidence.  As  we  have  said 
his  employment  by  the  company  was  established,  though  it  was 
indirectly  procured  through  the  detective  agency.  As  such  ser- 
vant, he  customarily  enforced  or  aided  in  the  enforcement  of 
the  rules  and  regulations  of  the  defendant.  On  the  occasion  of 
the  killing,  he  responded  quickly  and  eagerly  to  the  call  of  the 
train  porter,  when  it  was  supposed  his  services  would  be  needed 
for  the  purpose  of  enforcing  payment  of  chair  car  fare.  The  evi- 
dence leaves  it  uncertain  and  a  question  for  the  jury,  whether 
Layne,  at  the  time  he  was  killed,  had  committed  any  breacli  of 
the  peace  or  done  any  unlawful  act  for  which  he  could  have 
been  arrested.  According  to  the  testimony  of  the  witnesses  for 
the  plaintiff,  he  had  not  behaved  in  a  riotous  or  disorderly  man- 
ner or  done  any  other  unlawful -act.  He  had  merely  asked  what 
was  the  matter  and  demanded  a  receipt  for  the  chair-car  fare 
paid  by  his  brother.  Of  course  this  was  contradicted  by  the  tes- 
timony of  witnesses,  introduced  by  the  defendant,  and  the 
almost  ever  present  question  of  credibility  of  witnesses  was  in- 
volved. 

Assuming  that  the  decedent  was  a  passenger  and  that  Howery 
had  acted  as  servant,  principles  above  stated  make  the  defendant 
liable,  notwithstanding  the  provocation  offered  by  the  decedent. 
Hence,  recovery  was  not  necessarily  precluded  by  such  provoca- 
tion. We  have  already  seen  that  misconduct  on  the  part  of  a 
passenger,  tending  to  provoke  an  assault  upon  himself  by  a 
servant,  does  not  destroy  the  contract  of  carriage  nor  relieve 
from  its  obligations.  A  recalcitrant  or  abusive  passenger  retains 
his  status  as  such,  and  even  though  he  assault  a  servant,  the 
latter  is  not  thereby  justified  in  using  more  force  than  is  neces- 
ee  w.  vm. 
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sary  to  repel  it.  The  evidence  tending  to  show  that  Uie  killing 
was  done  in  self  defense  went  to  tiie  jury.  It  was  conflicting. 
That  introduced  by  the  plaintiff  amply  justified  a  finding  in  his 
favor  if  the  jury  believed  it,  while  that  introduced  by  the  de- 
fendant might  have  justified  a  finding  for  it,  if  it  had  produced 
conviction  on  the  minda  of  the  jury.  Hence,  it  is  quite  clear 
Uie  instrncttou  could  not  have  been  given  on  the  theory  of  justi- 
fication or  exoneration  by  provocation. 

If  the  contract  of  carriage  had,  for  any  reaeon,  been  deter- 
mined, the  strict  rule  of  liability  in  favor  of  passengers  does 
not  apply.  This  is  so  obvious  as  to  require  no  citation  of  au- 
thority to  sustain  it.  Circumstances  sometimes  render  it  doubtful 
as  to  whether  the  injured  party  is  a  passenger.  There  are  nL8&y 
ways  in  which  one  loses  his  right  to  be  treated  as  a  passenger. 
"The  relation  of  carrier  and  passenger  having  been  consti- 
tuted continues  until  the  journey,  expressly  or  impliedly  con- 
tracted for,  has  been  concluded,  and  the  passenger  has  left  the 
carrier's  premises;  or  until  a  reasonable  time  has  elapsed  after 
arrival  at  tlie  point  of  the  passenger's  destination  in  which  to 
afford  him  ample  opportunity  to  depart  from  the  carrier's  prem- 
ises, unless  the  passenger  has  relinquished  his  rights  as  such  bv 
some  act  or  misconduct  of  his  own,  such  as  a  refusal  to  pay  fare, 
refusal  to  produce  a  ticket,  failure  to  have  his  ticket  stamped, 
detaching  coupons,  attempting  to  use  an  invalid  ticket,  or  re- 
fusing to  comply  with  the  reasonable  rules  of  the  carrier." 
5  A.  &  E.  Enc.  Law  497.  A  passenger  does  not,  however,  lose 
his  status  as  such  by  merely  alighting  at  a  r^^lar  station  for 
exercise,  for  lunch  or  for  any  business  not  inconsistent  with  the 
pursuit  of  the  journey  contracted  for.  Parson*  t.  Railroad  Co., 
113  N.  Y.  355;  Stale  v.  Railroad  Co.,  58  Me.  176;  Dice  »-. 
Tranaporlation  Co.,  8  Ore.  60;  Packet  Co.  v.  True.  88  III.  608: 
Railroad  Co.  v.  Foreman,  73  Tex.  311;  Dodge  v.  Steamship 
'Co..  148  Mass.  207;  Railroad  Co.  v.  Shean,  18  Col.  368;  Rail- 
road Co,  V.  Riley,  39  Ind,  568,  It  has  been  held,  however,  that 
if  a  train  merely  stops  to  allow  other  trains  to  pass,  and  a 
passenger  leaves  it  without  objection  made  or  notice  given, 
he  surrenders  his  place  ae  a  passenger  for  the  time  being,  al- 
though he  does  no  illegal  act.  State  v.  Railroad  Co.,  58  Me. 
176;  PcA'ay  v.  Railroad  Co.,  41  Minn.  178.  Perhaps  the*e 
m  w.  ra. 
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cases  mean  no  more  than  that  the  passenger,  under  such  cir- 
cumstances, is  guilty  of  the  negligence  which  causes  his  injury. 
They  are  cases  in  vhich  the  injuries  were  not  inSicted  by 
affirmative  or  wilful  acts  of  servants  of  the  company.  The 
failure  of  duty,  chained  against  the  carriers,  related  to  means 
of  egress  and  ingress,  and  failure  to  give  due  notice  of  the 
starting  of  the  trains  from  which  the  passengers  had  tempora- 
rily alighted.  In  other  words,  they  seem  to  be  pure  negligence 
cases,  the  liability  depending  upon  questions  of  negligence  on 
the  part  of  the  carriers  and  contributory  negligence  on  the 
part  of  the  passengers.  Other  similar  decisions  are  Finnegan 
V  Chicago  &c.  By.  Co.,  48  Minn.  378 ;  Buckley  v.  Old  Colony 
Sy.  Co.,  161  Mass.  Z%;AlUrion  v.  Boston  etc.  Ry.  Co.,  146  Mass. 
241;  Cincinnati  &c.  R.  Co.  v.  Carper,  112  Ind.  26;  Drm  v. 
Ceniral  d-c.  R.  Co.,  51  Mass.  425;  KnigU  \.  Portland,  &c.  R. 
Co.,  56  Me.  234;  King  v.  Central  R.  Co.  of  Ga.,  107  Ga.  754; 
Abbott  V.  Oregon  &c.  B.  Co.,  46  Ore.  549;  Hendricks  v.  Chicago 
dc.  B.  Co.,  136  Mo.  548;  Chicago  Ac  R.  Co.  v  Sattter,  .57 
L.  H.  A.  890;  and  Conroy  v.  Chicago  dc-  B.  Co,  38  L.  R.  A. 
419.  The  last  two  of  these  are  specially  relied  upon  in  the 
brief  for  plaintiff  in  error,  but  they  do  not  sustain  its  position. 
In  the  Satiler  Case,  the  court  held  the  plaintiff's  decedent  not 
to  have  been  a  passenger  vithin  tlie  meaning  of  a  certain  statute. 
In  the  other,  recovery  was  denied  on  the  ground  of  contributory 
negligence,  and  the  court  held  the  carrier  bound  to  only  ordinary 
care,  under  the  peculiar  circumstances,  but  it  distinctly  de- 
clared the  relation  of  carrier  and  passenger  had  not  ceased.  It 
was  a  case  of  injury  by  an  explosion  of  a  burning  oil  tank, 
which  the  plaintiff,  leaving  a  temporary  station,  had  approached 
from  motives  of  curiosity  or  pleasure. 

Instructions  Nob.  2,  3,  9  and  11,  requested  by  the  defendant, 
were  all  properly  rejected.  They  pertain  to  Howery's  status 
as  a  public  officer,  their  object  being  to  tell  the  jury  that,  if  they 
should  find  from  the  evidence  he  was  such  an  officer  at  the  time 
of  the  shooting,  there  was  no  liability  upon  the  defendant  for 
his  act,  or  that  he  was  presumed  to  have  acted  as  a  public  officer 
and  not  as  s  servant.  Kos.  3,  9  and  11  propounded  the  first  of 
these  theories  and  No.  3  the  second.  That  Howery  was  a  public 
officer  at  the  time  of  the  killing  was  not,  as  we  have  shown, 
ee  w.  Ta. 
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any  defense.  It  was  only  a  fact  which  cast  npon  the  plaintiff 
the  burden  of  proving  the  additional  fact  of  servantcy.  Prima 
facie  an  officer  is  not  a  servant.  If  the  plaintiff  would  fix 
liability  upon  another  for  his  act,  he  must  prove  the  relation  of 
master  and  servant.  That  he  waa  a  public  officer  is  beyond 
queBtion,  but  it  does  not  follow  that  he  was  not  also  a  servant  nor 
that  he  acted  as  a  public  officer  and  not  as  a  servant  in  the 
transaction  to  which  the  killing  was  incident.  The  real  issue 
was  whether  Howery  acted  on  behalf  of  the  company  or  the 
public  in  the  transaction  between  himself  and  Layne  in  which 
the  latter  was  incidentally  killed.  At  the  time  of  this  transac- 
tion he  was  both  officer  and  servant,  and,  in  general,  acting  as 
snch.  The  jury  question  was  the  capacity  in  which  he  acted  in 
that  particular  transaction.  None  of  these  instructions  pro- 
pounded that  question.  Each  of  them  would  have  tended  to  be- 
cloud the  issue  and  mislead  the  jury.  Instruction  No.  3  was 
intended  to  tell  the  jury  that  Howen',  in  endeavoring  to  arrest 
Layne,  must  be  presumed  to  have  acted  in  his  official  capacity, 
notwithstanding  they  may  have  found  that  he  had  been  before 
that  time  a  servant  of  the  defendant.  This  instruction  wtis 
calculated  to  mislead  in  this,  tiiat  it  ignored  the  theory  of 
servantcy  on  the  part  of  Howery  at  the  time  of  the  killing. 
It  also  assumes  that  he  was  endeavoring  to  arrest  Layne  at 
the  time.  Whether  he  was  endeavoring  to  do  so  was  an  open 
question,  to  say  the  least  of  it.  Instruction  No.  8  was  properly 
rejected.  It  would  have  told  the  jury  that,  under  the  evidence 
in  the  case,  Layne  was  not  a  passenger  at  the  time  of  the  alterca- 
tion which  resulted  in  his  death.  What  has  already  been  said 
makes  this  obvious.  Instructions  Nos.  5  and  6  were  so  framed 
as  to  tell  the  jury  the  plaintiff  could  not  recover,  if  they  should 
find  Layne  had  left  the  car  for  the  purpose  of  engaging  in  a 
quarrel  with  Howery  or  assaulting  him,  and  was  killed  in  an 
altercation  so  brought  about.  The  court  refused,  but  modified^ 
them  80  as  to  say  he  could  not  recover,  if  Layne  left  the  train 
for  the  purpose  of  unlawfully  or  improperly  engaging  in  such 
altercation.  Enough  has  been  said  on  this  subject  to  show 
that  the  court  did  not  err  in  rejecting  these  instructions  in 
the  form  in  which  they  were  prepared.  Their  propriety,  as 
modified  and  given,  is  not  questioned,  wherefore  we  are  not 
68  w.  v«. 
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called  upon  to  say  whether  it  was  proper  to  give  them  as 
modified. 

Instructions  Kos.  4  and  10  were  intended,  respectively,  to 
submit  the  following  propositions:  (1)  If  the  jury  should 
find  that  Howery  committed  the  assault  upon  Layne  at  a  time 
when  he  was  acting  for  himself  and  as  his  own  master,  the 
defendant  was  not  liable;  and  (2)  if  Howery,  although  found 
to  be  a  servant  of  the  defendant  at  the  time  of  the  killing,  acted 
beyond  the  scope  of  his  duties  as  such  servant,  the  defendant 
was  not  liable.  The  first  of  these  was  properly  rejected.  It 
would  have  been  misleading.  If  Howery,  while  a  servant, 
acted  for  himself,  or  rather  for  purposes  of  his  own  in  assault- 
ing a  passenger,  the  company  would  be  nevertheless  liable.  If 
the  instruction  had  been  so  framed  as  to  submit  to  the  jury  the 
question,  whether  Howery  was  acting  for  and  on  behalf  of  the 
defendant  company,  and  not  in  his  capacity  as  a  public  officer, 
it  would  have  been  free  from  this  objection.  As  prepared,  it 
was  too  narrow,  leaving  it  open  to  the  jury  to  say  that,  even 
though  he  was,  as  a  servant,  enforcing  a  rule  and  regulation  of 
the  master,  he  could  have  assaulted  Layne  by  way  of  revenge 
for  some  insult  or  out  of  vindictiveness  without  making  the 
defendant  company  liable.  For  the  same  reason,  the  court  prop- 
erly rejected  inatruction  Jfo.  10.  It  would  have  directed  the 
jury  to  inquire  only  as  to  whether  the  killing  was  within  the 
scope  of  the  servant's  duty.  The  killing  was  only  an  incident 
of  what  transpired.  Unless  done  in  self-defense,  it  was  neces- 
sarily beyond  the  scope  of  the  duty  of  any  servant  and  wholly 
unjustifiable.  The  court  should  have  directed  the  jury  to  in- 
quire as  to  the  capacity  in  which  Howery  was  acting  when  he 
inflicted  the  mortal  wound.  This  instruction  would  have  been 
palpably  misleading. 

Objection  is  made  to  the  giving  of  plaintiffs  instruction  N'o. 
1,  but  no  fault  in  it  is  pointed  out  in  any  of  the  assignments 
of  error.    Our  examination  of  it  reveals  none. 

Evidence  tending  to  show  the  election  and  qualification  of 
Howery  as  a  regular  constable  of  Kanawha  county  was  oEEered 
and  rejected,  and  this  ruling  of  the  court  is  complained  of. 
This,  no  doubt,  was  proper  evidence,  but  the  defendant  was  not 
prejudiced  or  injured  by  the  rejection  thereof,  for  the  reason 
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that  HoweiyB  status  as  a  public  police  officer  was  otherwise 
establiehed. 

On  cross-examination,  the  attorney  for  the  defendant  asked 
what  (^ce,  if  any,  Howery  filled  or  occupied  in  Kanawha  county 
at  the  time  of  the  shooting.  The  objection  to  this  was  properly 
sustained.  It  was  evidence  in  chief,  for  which  the  witness  should 
have  been  called  by  the  defendant,  if  it  desired  to  prove  the  fact 
by  him.  State  v.  Carr,  65  W.  Va.  81  (63  S.  E.  766).  Besides, 
there  is  no  intimation  as  to  what  the  witness  would  have  said  in 
response  to  the  question. 

The  court  overruled  an  objection  made  to  the  following  ques- 
tion propounded  to  plaintiff's  witness  in  reference  to  Howeiy: 
"Don't  yon  tnow  he  had  been  police  oiBcer  for  the  Chesapeake 
&  Ohio  Bailway  Co.  since  that  time?"  The  subject  matter  was 
proper.  The  witness  testified  that  he  had  frequently  seen 
Howery  ride  on  the  trains  of  the  defendant,  both  passenger  and 
freight,  and  make  arrests  on  local  freight  trains,  before  the 
killing  of  Layne.  These  were  circumstances  tending  to  show 
Howerys  connection  with  the  defendant  in  a  special  capacity. 
The  question  was  objectionable  in  form,  but  the  court  had  dis- 
cretion to  allow  it,  in  view  of  evaeion  and  reluctance  on  the  part 
of  the  witness.    State  v,  Carr,  cited. 

The  petition  for  a  writ  of  error  contains  an  assignment  of 
error  relating  to  the  testimony  in  chief  of  the  witness  Sam 
Selby,  introduced  by  the  plaintiff,  but  the  record  shows  no 
objection,  ruling  or  exception  relating  thereto.  On  crosa-ezaml- 
nation  the  defendant  propounded  to  the  same  witness  several 
questions,  for  the  purpose  of  proving  by  him  that  Howery  was 
a  constable  of  Kanawha  county,  to  all  of  which  objections 
were  sustained.  This  is  evidence  that  ought  to  have  been  in- 
troduced, if  competent,  by  calling  the  witness  to  testify  on 
behalf  of  the  defendant. 

The  witness,  John  Layne,  was  permitted  to  say.  over  &e 
objection  of  the  defendant,  that  he  did  not  resume  his  journey 
on  the  train  after  having  gotten  oS  at  Maiden,  because.  "Tbej 
(meaning  somebody  connected  with  the  train)  hit  me  with  Uack- 
jacks  and  run  me  from  the  train."  This  ruling  of  the  court 
was  excepted  to,  and  afterwards  there  was  a  motion  to  eidude 
the  evidence,  which  the  court  overruled,  but  it  directed  the  jniy 
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not  to  regard  the  statment  of  the  witness,  that  he  was  driven 
from  the  train,  nor  any  violence  inflicted  on  him,  in  arriving 
at  their  verdict  or  in  the  trial  of  the  iesue,  except  as  a  reason 
why  the  witness  did  not  pursae  his  journey.  If  the  evidence  was 
improper,  this  instmction  to  the  jury  rendered  it  utterly  harm- 
lees. 

Perceiving  no  error  in  the  judgment,  we  affirm  it. 

Affirmed. 


CHARLESTON. 

Babbbb  v.  Howabd,  Mayob,  et  aia. 

Submitted  February  23,  1909.    Decided  January  25,  1910. 

1.     Appeal  and  Bbbob— DfitnlMnI— Ifoof  Quetllon. 

A  writ  of  error  IdvoIvIhk  title  to  an  office  will  b«  dismissed 
without  declsl(»i.  and  without  costs,  when  It  appears  that,  pend- 
ing the  appeal,  the  term  of  office  has  ended,  unless  it  appears 
that  there  Is  some  substantial  emolument  belonging  to  the  office 
whlcb  the  de  jvre  officer  would  be  prevented  from  recovering 
from  the  de  facto  officer  without  a  reversal  of  the  Judgment  of 
the  lower  court,  (pp.  632,  633). 

Error  to  Circuit  Court,  Mason  County. 

Certiorari  by  Hugh  A.  Barbee  against  H.  B.  Howard,  Mayor, 
G.  W.  M.  Hooff,  and  C.  P.  Pilson,  to  review  the  action  of  a 
canvaesing  board.  Judgment  for  plaintiff,  and  defendants  Hooff 
and  Pilson  bring  error. 

Diamisaed. 

J.  S.  Spencer,  B.  H.  Blagg  and  Somerville  <fe  SomerriUe,  for 
plaintiffs  in  error. 

Rankin  Wiley,  for  defendant  in  error. 

WlLLIAUS,  JODOE : 

-  At  the  municipal  election  held  on  the  16th  day  of  March, 
1907,  for  the  election  of  officers  for  the  The  Town  of  Point 
Pleasant,  G.  W.  M.  Hooff,  0.  P.  Pilson,  H.  A.  Barbee  and 
H.  B.  Blazer  were  all  voted  for  as  councilmen  by  the  voters  of 
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the  Third  Ward.  Only  two  councilmen  from  the  ward  could 
be  elected.  On  the  22d  of  March,  1907,  the  Mayor  and  coiuicil 
met  to  canvass  the  election  returns.  On  the  face  of  the  returns 
it  appeared  that  Ilooff  and  Filson  had  each  received  eighty- 
three,  Barbee  eighty-five  and  Blazer  eighty  votes.  Hooff  and 
Filson  demanded  a  recount.  The  recount  was  held  and  re- 
sulted in  a  finding  by  the  canvassing  board  that  HoofE  and 
Filson  had  each  received  eighty-five  votes,  and  Barbee  eighty- 
four  and  Blazer  eighty.  Barbee  then  obtained  from  the  circuit 
court  of  Mason  county  a  writ  of  certiorari  to  have  the  action 
of  the  canvassing  board  reviewed.  The  court  held  that  Hooff 
and  Filson  had  each  received  eighty-three,  and  that  Barbee 
had  received  eighty-four,  votes,  and  ordered  the  board  to  re- 
convene, to  canvass  the  returns  and  to  declare  the  result,  and 
to  issue  certificates  of  election  to  the  parties  entitled  thereto, 
according  to  the  court's  order  and  finding.  To  this  judgment 
Hooff  and  Filson  obtained  a  writ  of  error  and  supersedeas  from 
this  Court  on  the  24th  of  May,  1907. 

We  are  first  confronted  with  the  preliminary  question  whether 
the  record  in  this  case  d'ocs  not  present  a  purely  moot  question. 
Under  the  provisions  of  the  amended  charter  of  the  Tlie  Town 
of  Point  Pleasant,  the  term  of  office  of  the  councilmen,  elected 
at  that  election,  began  on  the  first  Monday  in  April,  1907,  and 
continued 'for  a  period  of  two  years.  The  term  of  office  there- 
fore, ended  in  April,  1909,  nearly  a  year  ago.  Is  the  question 
now  of  any  vital  importance,  or  material  consequence  to  either 
of  the  parties?  What  difference  does  it  now  make  who  was  in 
fact  elected? 

This  Court  recently  held  in  the  case  of  Kaufman  v.  Mastin, 
66  W.  Va.  99  (66  S.  E.  92),  that:  "Whenever  the  judgment, 
if  left  unreversed,  will  preclude  the  party  against  whom  it 
stands  as  to  a  fact  vital  to  his  rights,  though  the  judgment  if 
affirmed  may  not  be  directly  enforceable  by  reason  of  lapse  of 
time  or  change  of  circumstances  pending  appeal,  a  writ  of  error 
will  not  be  dismissed  as  involving  only  a  moot  case."  See  also 
Fergttson  v.  Millender,  32  W.  Va.  30 ;  McWkorter  v.  Nor£hcutt, 
94  Tex.  86  {58  S.  W.  720).  If  the  office  in  controversy  carried 
with  it  any  emoluments  then,  according  to  these  authorities, 
plaintiffs  in  error  could  say  that  they  have  substantial  rights 
which  ought  to  be  protected  by  a  reversal  of  the  judgment  of 

68   W.   Ti. 


Jan.  1910.]  Smith  r.  Boot.  633 

the  lower  court.  But  it  does  not  appear  in  the  record  in  the 
present  case,  nor  by  the  Act  of  the  Legislature  amending  and  re- 
enacting  the  charter  of  the  The  Town  of  Point  Pleasant,  Acts 
1891.  chapter  40,  that  there  are  any  emoluments  belonging  to 
the  ofiice  of  councilman  of  aaid  town. 

So  far,  therefore,  as  it  appears  to  this  Court  there  are  no 
material  and  Bubetantial  rights  dependent  upon  a  reversal  of 
the  judgment  of  the  lower  court.  The  term  of  office,  the  title 
to  which  wag  determined  by  the  judgment  of  the  lower  court, 
has  ended  and  it  does  not  appear  that  there  was  any  salary  or 
emolument  in  connection  with  it.  Consequently,  the  question 
is  purely  a  moot  one.  Blbon  v.  Hamrick,  55  W.  Va.  2-'i6; 
Hamilton  v.  Ammoru,  56  Id.  190;  State  ex  rel.  <tc.  v.  Carter, 
63  Id.  684. 

For  the  foregoing  reasons  the  writ  of  error  and  supersedeas 
will  be  dismissed  without  costs. 

Dismissed. 


CHARLESTON. 

Smith  v.  Root  et  als. 

Submitted  February  24,  1909.    Decided  January  25,  1910. 

Mines  atid  Minek^l^ — Oil  Lf.asea— Action  by  Senior  Lessee— En- 
joining Removal  of  Oil — Jnrisdiction  of  Equity. 
Equity  has  Jurisdiction  ot  a  suit  brought  bj*  the  senior  lesBee 
In  an  oil  lease  against  hla  lessor  and  a  Junior  lessee  ot  tb«  same 
land  from  the  same  lessor,  for  the  puritose  of  enjoining  the  re- 
moval of  the  oil  from  the  leased  premises  and  for  specific  execu- 
tion of  his  lease;  and,  In  such  a  suit,  the  court  can  settle  the 
connictlng  claims  of  the  leeseea,  and  grant  such  relief  to  either 
claimant  as  the  pleadings  and  proof  may  warrant,  (p.  636). 
Same — Oil  and  Out  Lease — Constmction, 

An  oil  and  gas  lease  giving  the  lessee  the  right,  for  the  period 
of  ten  years,  to  explore  for  oil  and  gas,  and  providing  that  if 
a  well  Is  not  completed  on  the  leased  premises  within  three 
months  from  the  date  of  the  lease  the  lessee  shall  pay  to  the 
lessor,  in  advance,  a  quarterly  cash  rental  for  each  additional 
three  months  the  completion  ot  a  well  Is  delayed,  is  an  execu- 
tory contract  and  vests  no  title  In  the  lessee  to  the  oil  and  gas 
In  place,     (p.  636>. 
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3.  Samb. 

Sucb  ft  contract  coDtemplates  development  ol  the  leased  prem- 
taes  within  a  reasonable  time,  and  the  leaaee  may  loae  tala  rights 
thereunder  before  the  expiration  of  tlie  ten  yeara  by  abandtMi- 
ment  of  the  lease,  not  withstanding  there  Is  no  forfeiture  claaas 
la  the  contract,     (pp.  637,  638). 

4.  Same — Oil  and  Oat  Lease — Abandonment  by  Leitee— Intention. 

If  the  lessee  has  not  actually  entered  upon  the  land,  tbe  r^In- 
qulBbment  of  his  right  to  do  so,  or  his  abandonment,  becomes 
purely  a  queatlon  of  his  intention,  and  m^  he  eetablUfaed  by 
proof  of  such  [acts  and  clrcumatanceB  as  evince  a  voluntary 
waiver  of  hie  rights,  (p.  639). 
B.  Same — Oil  and  Oas  Lease — Abandonment  bv  Le»Bee— Evidence. 
A  case  In  which  tbe  evidence  proves  a  voluntary  abandon- 
ment of  the  lease  by  the  lessee,     (p.  610). 

Appeal  from  Circuit  Conrt,  Boane  County. 

Bill  by  H.  L.  Smith  against  C.  M.  Root  and  others.  Judg- 
ment of  dlBmiesal,  and  plaintiff  appeals. 

Affirmed. 

John  B.  Chapman,  V.  B.  Archer  and  Qeo.  F.  Cunningkam, 
for  appellant. 

Thos.  P.  Ryan,  A.  D.  Follett,  and  Tan  Winlcle  &  Ambler,  for 
appellees. 

Williams,  Judge  : 

TMe  is  an  appeal  from  a  decree  of  the  circuit  court  of  Boane 
county,  pronounced  on  the  39th  day  of  August,  1907,  dissolving 
an  injtmction  which  had  previously  been  awarded  to  plaintiff, 
and  dismissing  his  bill  upon  a  hearing  of  the  cause. 

The  suit  grows  out  of  conflicting  oil  and  gas  leases  executed 
by  Mrs.  D.  M.  Hall  and  C.  J.  Hall,  her  husband,  on  a  tract  of 
106  acres  of  land  in  Boane  county.  The  plaintiff  claims  under 
a  contract  executed  by  the  Halls  to  Lee  Goff  and  A.  S.  Heck, 
bearing  date  February  29,  1904,  and  the  defendants  claim  under 
a  contract  made  by  said  Halls  to  S.  L.  Thomily,  dated  Jime 
27,  1905.  Both  contracts  were  duly  recorded,  the  first  on  May 
4,  1904,  and  the  second  on  August  7, 1905. 

The  object  of  the  suit  is  to  enjoin  the  defendants  from 
operating  on  said  land  and  from  removing  and  disposing  of  the 
oil  produced  from  the  wells  drilled  by  them  on  the  premises 
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in  controverey,  and  to  have  the  second  lease  cancelled  as  con- 
stituting a  cloud  upon  plaintifps  title.  Defendants  demurred 
to  the  bill  and  also  filed  a  croB6>biIl  answer  averring  an  abandon- 
ment of  the  first  lease  by  Goff  and  Heck,  the  original  leeeeee 
under  whom  plalntiif  claims,  and  praying  for  a  cancellation  of 
that  lease  as  constituting  a  cloud  upon  their  title.  The  demnrrer 
to  the  bill  raises  the  question  of  the  jurisdiction  of  the  court. 
It  is  hardly  necessary  to  discuss  this  question,  because  it  has 
been  frequently  held  by  this  Court,  and  the  question  apparently 
settled,  that  a  court  of  equity  has  jurisdiction  of  such  a  suit. 
In  the  present  case  it  has  jurisdiction  on  two  grounds:  first, 
to  prevent  waste,  that  is,  the  extraction  and  removal  of  the 
oil  from  the  land ;  second,  for  specific  enforcement  of  the  lease 
contract;  and,  having  jurisdiction,  the  court  will  administer 
complete  relief.  Williamson  v.  Jon«s,  43  W.  Va.  562 ;  Crawford 
V.  Ritehey,  Id.  252;  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47 
Id.  84;  Urpman  v.  Lowther  OH  Co.,  53  Id.  501;  Carney  v. 
Barnes,  56  Id.  581;  Siam  v.  Huffman,  63  Id.  422;  Eastern  Oil 
Co.  T.  Coulehan,  65  Jd.  531. 

The  lease  to  Goff  and  Heck  was  to  remain  in  force  for  ten 
years,  and  as  much  longer  as  either  oil  or  gas  should  be  pro- 
duced. The  lessees  were  to  deliver  to  the  credit  of  the  lessors 
free  of  costs  in  the  pipe-line  one-eighth  part  of  all  the  oil, 
and  were  to  pay  $200  a  year  for  every  gas  well  the  product  from 
which  should  be  marketed  and  used  off  the  premises.  The 
lease  contract  contained  also  the  following  provision:  "Second 
party  (Goff  and  Heck)  covenants  ajid  agrees  to  •  •  •  • 
complete  a  well  on  said  premises  within  three  months  from  the 
date  hereof  or  pay  at  the  rate  of  $26.50  Dollars  quarterly,  in 
advance,  for  each  additional  three  months  such  completion  is 
delayed  from  the  time  above  mentioned  for  the  completion  of 
such  well  until  a  well  is  completed ;  and  it  is  agreed  that  the 
drilling  qf  snch  well,  productive  or  otherwise,  shall  be  and 
operate  as  full  liquidation  of  all  rental  under  this  provision 
during  the  remainder  of  this  lease.  Such  payment  may  be 
made  direct  to  lessor  or  deposited  to  their  credit  in  the  Roane 
County  Bank  at  Spencer,  W.  Va.  It  is  agreed  that  the  second 
party  is  to  have  the  privilege  of  using  sufficient  water  from  the 
premises  to  run  all  necessary  machinery  and  at  any  time  to  re- 
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move  all  machinery  and  futures  placed  on  said  preiaisee,  and 
further  upon  the  paj-nient  of  One  dollar  at  any  time  by  the 
party  of  the  second  part,  their  successorfi  or  assigns  to  the 
parties  of  the  first  part  their  heirs  or  assigns,  said  party  of  the 
second  part,  their  Bnccessors  or  assigns  shall  have  tlie  right 
to  surrender  this  lease  for  cancellation  after  which  all  pay- 
ments and  liabilities  thereafter  to  accrue  under  and  by  virtue 
of  its  terms  shall  cease  and  determine  and  this  lease  hecome 
absolutely  null  and  void." 

About  the  same  time  Goff  and  Heck  procured  oil  and  gas 
leases  upon  other  tracts  of  land  in  the  same  neighborhood,  some 
of  Trhich  were  contiguous  to  the  Halt  tract.  Shortly  after  ob- 
taining these  leases  Goff  and  Heck,  and  others,  procured  a 
charter  and  organized  the  Lucky  Oil  &  Gas  Company,  Guff 
and  Heck  assigned  to  it  all  the  working  interest  in  said  leases, 
except  one-eightli  which  they  retained  for  themselves.  The  con- 
tract of  assignment  provided  that  the  Lucky  Oil  &  Gas  Com- 
pany was  to  pay  the  rentals  thereafter  to  become  due,  and  was 
to  carrj'  Goff  and  Heck  for  the  full  one-eighth  interest  free  of 
cost  to  them,  and  bound  said  corporation  to  drill  at  least  one 
test  well  on  the  territory  covered  by  the  leases,  and  gave  it  the 
privilege  of  drilling  other  wells  on  the  premises.  It  further 
provided  "that  all  surrenders  and  forfeitures  of  said  leases,  or 
any  of  them,  shall  be  to  said  first  parties,"  that  is,  to  Gof!  and 
Heck ;  and  that  "in  no  event  shall  any  or  either  of  said  leases 
be  forfeited  or  surrendered  by  the  said  second  party  to.  the 
original  lessors  or  their  assignee  or  grantee  or  any  person  or 
persons  for  them." 

The  first  two  quarterly  rentals  falling  due  on  the  Hall  land 
were  paid  by  the  Lucky  Oi!  &  Gas  Company.  When  the  third 
became  due,  to-wit,  on  November  29,  1904,  it  was  not  paid,  but 
Goff  and  Heck  applied  to  the  Halla  for  an  extension  of  tiic 
time  without  payment  of  the  rent,  which  was  refused.  Ko  well 
was  ever  drilled  on  the  Hall  land  by  anyone  claiming  under  this 
lease ;  hut  the  Lucky  Oil  &  Gas  Company  did,  in  the  summer 
and  fall  of  1904,  drill  a  well  on  the  Donohue  tract  of  land 
adjoining  the  Hail  tract.  It  was  completed  just  prior  to  the 
time  the  third  quarterly  rental  on  the  Hall  tract  became  due. 
and  proved  to  be  a  dry  well.  In  the  drilling  of  this  well  the 
66  w.  Vl 
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company  had  eshanBted  its  capital.  It  then  ceased  to  do  busi- 
DesB  and  immediately  surrendered  its  charter.  The  casing  was 
removed  fnjin  the  dry  ireU.aiid  the  machinery  and  casing  be- 
longing to  the  company  were  sold  and  the  proceeds  applied  to 
the  payment  of  its  debts.  Nothing  further  was  done  toward 
the  discovery  of  oil  or  gas  until  in  the  early  part  of  the  year 
1906,  when  the  defendants  began  operations  on  the  Hall  land 
under  the  lease  to  Thomily,  made  June  27,  1905.  Defendants 
completed  their  first  well  June  28,  1906,  and  their  second  well 
September  26,  1906,  both  of  which  produced  oil.  They  began 
to  drill  the  third  well  on  October  25,  1906,  but  were  enjoined 
by  order  of  court  in  this  suit  before  the  well  was  completed. 
The  injunction  order  was  later  modified  bo  aa  to  permit  the 
completion  of  this  well  which  also  proved  to  be  an  oil  producing 
well.  All  three  of  these  wells  are  on  the  Hall  tract.  The 
plaintiff,  Smith,  claims  the  exclusive  right  to  the  oil  and  gas 
in  the  Hall  tract  and  in  a  number  of  other  tracts  in  its  vicinity 
by  assignment  from  Goft  and  Heck  made  on  the  6th  of  February, 
1906.  At  the  time  of  this  assignment  to  Smith  five  quarterly 
rentals  were  past  due  on  the  Hall  lease  to  GoS  and  Heck,  and 
on  the  day  after  the  assignment  Goff  and  Heck  deposited  to 
the  credit  of  the  Halls  in  the  Roane  County  Bank  $132.50  to 
pay  theee  back  rentals.    This  money  is  now  in  the  bank. 

The  vital  question  in  the  case  is  whether,  or  not,  the  Goff  and 
Heck  lease  had  been  voluntarily  abandoned,  or  their  rights 
thereunder  relinquished  by  them  before  June  27, 1905,  at  which 
time  the  Halls  made  the  second  lease  to  Thomily,  the  lease 
under  which  defendants  claim.  It  is  true,  as  counsel  for  ap- 
pellant contends,  that  there  is  no  express  forfeiture  clause  in 
the  contract,  but  this  does  not  prevent  the  lessees  from  volun- 
tarily abandoning  the  lease.  The  contract  expressly  gave  thein 
the  right  to  surrender  the  lease  at  any  time,  upon  the  pay- 
ment to  the  lessor  of  one  dollar.  This  provision  in  the  contract 
was  evidently  intended  for  the  benefit  of  the  lessee  and  to  avoid 
the  payment  of  any  further  cash  rental.  This  is  one  method 
by  which  the  lease  could  certainly  have  been  ended,  but  it  did 
not  preclude  the  possibility  of  terminating  the  contract  by  some 
other  method.  If  the  lessees  chose  to  abandon  the  enterprise, 
and  thus  to  put  an  end  to  the  contract,  without  an  actual  return 
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to  the  leBSor  of  the  lease  contract  and  the  payment  to  him  of 
the  one  dollar,  they  conld  surely  do  so,  but  not  without  liability 
to  him  for  the  cash  rental  then  due.  On  the  other  hand,  the 
lessor  could  waive  his  right  to  collect  the  cash  rental,  and  in 
the  event  of  an  actual  abandonment  by  the  lessees,  could  release 
the  premisee.  This  contract,  commonly  called  an  oil  and  gas 
lease,  did  not  invest  GofE  and  Heck  witii  any  estate  in  the  oil 
and  gas  in  place;  it  simply  gave  them  the  exclusive  right  to 
make  exploration  upon  this  land  for  oil  and  gas.  Their  right 
was  simply  an  inchoate  right,  not  a  vested  estate  in  land.  The 
lease  is  an  executory  contract  in  the  nature  of  a  license  to 
enter  upon  the  land  and  make  exploration  for  oil  and  gas  for  a 
period  of  ten  years,  and  longer  if  oil  or  gas  should  be  discovered, 
and  to  extract  them  from  the  earth.  No  estate  could  vest  until 
discovery.  Consequently,  the  rights  of  the  respective  parties 
under  this  lease  are  not  to  be  determined  solely  by  the  rules  of 
law  applicable  in  determining  whether  or  not,  an  estate  in  laniU, 
once  vested,  has  been  forfeited.  Keither  is  it  necessary  that  a 
lease,  such  as  the  one  under  consideration,  should  contain  a 
forfeiture  clause  before  it  can  be  shown  that  the  lessee  actually 
relinquished  all  his  rights  thereunder;  in  other  words,  that  he 
abandoned  the  lease.  A  lessee  may  abandon  the  premises  not- 
withstanding there  is  no  forfeiture  clause.  His  failure  to  pay 
the  cash  rentals  stipulated  in  the  contract  may  not  alone  be 
sufficient  to  prove  abandonment;  but  his  failure  to  pay,  taken 
in  connection  with  other  facts  and  circumstances  evincing  a  clear 
intention  to  abandon  the  enterprise,  coupled  with  the  fact  that 
no  operations  were  ever  begun  upon  the  land,  is  sufficient  to 
prove  relinquishment  of  lessee's  right.  If  abandonment  bv  a 
lessee,  who  has  taken  possession  and  begun  operations  on  the 
premises,  can  be  established  by  proving  a  relinquishment  of 
the  leased  premises,  coupled  with  an  intention  to  abandon,  it 
certainly  follows  that  an  abandonment,  or  what  is  practically 
the  same  thing,  a  relinquishment  of  his  rights  by  a  lessee  who 
has  never  taken  possession,  or  begun  operations  on  the  leased 
premises,  may  be  eRtablished  hy  proving  that  he  had  abandoned 
iiis  intention  to  do  so.  Urpman  v.  Lowtker  OH  Co.,  53  W."  Vs. 
501;  Steehmilh  v.  Gartlan,  45  Id.  27;  Parish  Fori  OH  Co.  r. 
Bridgewatfr  Gas  Co.,  51  Id.  583;  Crawford  v.  Rifchty,  43  Id. 
ee  w.  v«. 
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i5Z;Toothtmn  v.  Courtney,  6S  Id.  167;  Suit  v.  Hockstetter 
Oil  Co.,  63  Id.  317. 

There  is  an  implied  covenaot  in  the  lease  under  consideration 
that  lessees  will  use  diligence  to  develop  the  property.  Steel- 
smith  V.  Gartlan,  supra;  Toolhman  v.  Courtney,  supra;  and 
Parish  Fork  OH  Co.  v.  Bridgewater  Oas  Co.,  supra.  In  view  of 
this  implied  agreement  to  use  diligence  in  making  development, 
the  failure  to  do  bo  or  to  pay  the  cash  rentals  for  a  long  time 
becomes  a  potent  element  of  proof  of  intention  to  abandon. 

Did  Goff  and  Heck  actually  abandon  their  right  to  make 
exploration?  Whether  they  did,  or  not,  ia  a  matter  of  inten- 
tion; and  their  intention  is  to  be  determined  from  their  conduct 
and  declarations.  It  is  shown  by  the  testimony  of  a  number  of 
witneaaea  that  both  GofF  and  Heck  considered  that  their  rights 
to  make  further  exploration  terminated  on  the  29th  of  N"ovem- 
ber,  1904,  when  the  third  quarterly  cash  rental  became  due,  and 
waa  not  paid.  But  it  is  argued  by  counsel  for  appellant  that 
this  was  a  misconstruction  of  the  contract,  a  misapprehension 
of  their  legal  rights,  a  mistake  of  law  by  which  they  should 
not  be  hound.  But  if  such  was  their  understanding  of  the  agree- 
ment, and  they  acted  upon  it,  how  can  they  be  heard  to  complain 
of  their  own  mistake  of  law  ?  If  such  was  their  interpretation 
of  the  writing,  then  it  might  well  be  said  that  such  was  in  fact 
their  agreement,  so  long  as  it  did  not  militate  against  the  rights 
of  the  .lessor.  The  lessor  and  lessees  both  put  the  same  con- 
etruction  on  the  contract ;  they  both  thought  that  a  failure  to 
pay  the  cash  quarterly  rental,  promptly  in  advance,  terminated 
the  contract;  and  if  the  lessees  abandoned  their  rights  in 
ignorance  of  what  those  rights  actually  were,  they  were  not 
misled  by  the  lessor  to  do  so,  and  they  have  only  themselves 
to  blame.  They  were  not  vested  with  title  to  real  estate  by  the 
contract;  they  simply  had  the  right,  by  its  terms,  to  hold  the 
lease  for  a  period  of  ten  years,  even  without  making  any  effort 
to  develop.  But  they  were  also  hound  to  pay  at  the  rate  of 
$26.50  a  quarter  as  a  consideration  for  this  right ;  and,  thinking 
their  rights  would  cease  if  payment  was  not  promptly  made, 
they  applied  to  the  lessor  for  a  continuation  of  the  lease  through 
another  quarter  without  pay  of  rental,  and  this  was  refused. 
This    shows   the    understanding    of    the    contracting    parties. 
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Xeither  nas  misled  by  the  other.  The  lesEees  are  now,  in  effect, 
asking  to  be  relieved  against  the  coneequences  of  a  mistake  ->f 
law  committed  hy  themselves.  It  is  a  rule,  almoet  universally 
applied  bv  the  court*,  that  relief  can  not  be  given  in  faror  of 
one  who  has  committed  a  mistake  of  law.  Zollman  t.  Moore,  21 
Grat.  313;  .Vrem  T.  Eucker,  10  Grat.  SOS;  Hamar  v.  Price, 
ir  \V.  Va.  523;  Home  Co,  &c.  v.  Flodxng,  27  W.  A'a.  540; 
^hrivrr  v.  Garrison,  30  W,  Va.  456.  Consequently,  the  reason, 
or  luottve.  for  the  abandonment,  if  one  actually  occurred  becomes 
immaterial. 

But  it  seems  to  be  very  dearly  proven  that  Goff  and  Heck 
regardetl  the  lease  of  no  value  and  that  this  is  the  reason  for 
their  abandoning  the  enterprise.  Goff  and  Heck  were  both 
officers  of  the  Lucky  Oil  &  Gas  Company  which  they  liad  been 
instrumental  in  organizing  for  the  purpose  of  developing  this 
property.  This  company  bored  one  dry  well  on  a  contiguous 
famu  and  exhausted  its  funds  in  doing  so.  It  hastened  the 
t-oinpU'tion  of  this  well  before  the  29th  of  Xovember,  1904,  for 
tho  pur[)ose  of  avoiding  the  payment  of  the  cash  quarterly  rental 
then  to  bcc-ome  due.  As  soon  as  the  dry  well  was  completed 
the  laickv  Oil  &  Gas  Company  ceased  to  do  business  and  sur- 
rcndere^l  its  charter.  Shortly  after  the  third  rental  became 
due.  Heck  tokl  Sherman  Xicholson,  under  whom  they  held  an 
oil  lease  in  the  same  territory,  that  the  Lucky  Oil  &  Gas  Com- 
jiany  had  gone  out  of  business  and  that  if  Nicholson  wanted  to 
give  another  lease  on  his  land  "to  go  ahead  and  lease."  This 
witness  furtiier  says  that  Heck  told  him  that  the  reason  why 
tlu'V  did  not  surrender  the  leases  was  because  it  would  cost  at 
li'Hst  sixteen  dollars  to  do  so.  John  2^utter,  who  had  also  leased 
to  them  and  whose  lands  joined  the  Donohue  land,  says  that  he 
had  a  conversation  with  Goff  and  Heck  after  the  dry  well  was 
bored  on  the  Donohue  place  and  that  in  that  conversation  they 
told  him  that  they  had  nothing  to  do  with  the  leases,  that  they 
had  sold  the  leases  to  the  Lucky  Oil  &  Gas  Company.  This  was 
after  the  third  rental  had  become  due  to  Xutter  whose  lea<e 
was  of  the  same  date  as  tlie  Hall  lease.  Linnie  Xutter,  wife  of 
John  Xutter,  says  that  Heck  was  at  their  home  in  January', 
1906,  and  asked  lier  if  Nutter  had  teased  his  land  and  when  she 
told  him  that  he  had  "optioned  if  he  replied  that  he  was  sorry 
ea  w.  v«. 
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because  he  wanted  to  lease  it  himself.  Adam  Goebel  who  had 
also  given  Goff  and  Heck  a  lease  for  oil  and  gas  on  March  2, 
1!>04,  and  which  is  also  one  of  the  leases  transferred  to  the 
Lucky  Oil  &  Gae  Company  by  Goff  and  Heck,  and  later  sold  by 
them  to  Smith,  the  plaintiff,  says  that  after  the  third  rental 
became  due  on  hia  lease  and  was  not  paid,  he  had  a  talk  with 
Heck  about  December  2,  1904,  and  that  Heck  then  told  him  that 
he  had  nothing  to  do  with  the  lease,  that  the  Lucky  Oil  &  Gas 
Company  had  surrendered  its  charter  and  that  the  lease  was 
null  and  void.  J.  A.  Epling,  another  one  of  their  lessors,  says 
that  he  had  a  conversation  with  Heck  in  Januar}-,  1906,  and 
Heck  wanted  to  know  of  him  if  he  had  leased  his  land,  and 
when  witness  told  him  he  had  "optioned  it"  Heck  said  that  he 
was  sorry,  that  he  would  have  advanced  him  ten  cents  an  acre 
on  the  first  rental.  Similar  testimony  was  given  by  a  number 
of  other  witnesses.  Some  of  this  testimony  is  denied  by  Goff 
and  Heck,  but  much  of  it  is  admitted  substantially  as  related 
by  the  witnesses.  All  of  this  testimony  is  in  relation  to  con- 
versations had  between  the  witnesses  and  either  Goff  or  Heck, 
before  the  time  of  the  assignment  of  leases  by  Goff  and  Heck 
to  H.  L.  Smith.  They  relate  also  to  leases  which  Goff  and 
Heck  held  upon  other  tracts  of  land  in  the  vicinity  of  the  Hall 
tract,  some  of  which  adjoined  the  Hall  tract,  and  are  some  of 
the  same  leases  which  Goff  and  Heck  turned  over  to  the  Lucky 
Oil  &  Gas  Company  and  which,  tbey  claim,  were  later  returned 
to  them  by  the  said  company  at  the  time  of  its  dissolution. 
This  testimony  was  admissible  only  for  the  purpose  of  showing 
the  intention  of  Goff  and  Heck  to  abandon  the  leases  in  that 
territory,  and  the  Hall  tract  was  one  of  them.  The  Hall  tract 
was  also  one  of  the  leases  which  had  been  assigne<l  to  the 
Lucky  Oil  &  Gas  Company.  At  the  time  when  Heck  wanted 
to  know  of  Epling  if  he  had  leased  his  land,  a  producing  well 
had  been  drilled  in  the  neighborliood  on  a  tract  known  as  the 
Bee  tract,  and  interest  in  the  oil  business  was  very  mucli  re- 
vived thereby.  This  fact  no  doubt  explains  Heck's  anxiety  to 
obtain  another  lease  from  Epling  at  that  time.  All  of  this 
testimony  clearly  shows  that  Goff  and  Heck  had  abandoned 
whatever  rights  they  had  under  their  leases  which  had  been 
once  held  by  the  Lucky  Oil  &  Gas  Company.    The  drilling  of 
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the  drr  well  and  the  expenditure  of  $6,500  by  the  Lneky  Oil 
£  Gas  Company  in  the  drilling  of  it,  seenu  to  have  been  sufficient 
to  satisfj  Goff  and  Heck  that  they  would  be  losing  money  by 
the  payment  of  any  further  cash  rentals,  and  they  then  made 
up  their  minds  to  abandon  prospecting  any  further.  FailoR 
to  par  the  quarterly  rentals,  taken  by  itself,  would  not  be 
Euffit'ient  to  prove  intention  to  abandon,  but  it  is  an  evidential 
fa^'t  which  may  properly  be  considered  in  determining  inten- 
tion. It  materially  strengthens  the  evidence  of  intention  to 
ahamlon  which  other  facts  tend  to  prove.  The  failure  of  GotI 
and  Ilcck  to  make  any  exploration  for  oil  and  gas  on  the  Hall 
tract  for  more  than  a  year  after  the  date  of  their  lease,  and 
their  failure  to  pay  three  succesBive  quarterly  rentals,  taken  in 
itinutvtion  with  the  other  facts  and  circumstances  hereinbefore 
adwrttnl  to,  we  think  clearly  prove  that  they  had  abandoned 
their  rii:hts  under  the  lease.  Such  abandonment  operated  as 
a  surretuier  in  /<nr  of  their  lease,  and  gave  the  Halls  the  right  to 
ox»v«ttf  the  lease  to  Thomily,  under  which  the  defendants 
claim. 

Tiie  fact  that  Goff  and  Heck  were  financially  responsible 
for  the  cash  rentals  and  that  such  rentals  could  have  been 
rtilhvtcd  by  legal  process  does  not  affect  the  merits  of  the 
wintroTorey.  The  Halls  could  waive  their  right  to  sue,  and 
had  a  right  to  treat  the  contract  as  at  an  end  whenever  Gotf 
and  Hock  voluntarily  abandoned  their  right  to  make  further 
exploration. 

There  is  another  circumstance  in  the  record  which  tends 
strongly  to  show  abandonment.  It  is  this,  the  minutes  of  tbe 
stoi'kholders'  meeting  of  the  Lucky  Oil  &  Gas  Company  held 
for  the  purpose  of  dissolution  is  entered  upon  the  book  of  said 
corporation  in  two  places,  one  entry  on  page  9  and  another  on 
page  11  of  the  corporation's  book.  The  entry  on  page  9  was 
made  a  few  days  after  the  meeting  of  the  stockholders  whicli 
was  held  on  tlie  24th  of  S'ovember,  1904,  and  appears  to  h«ve 
been  made  by  A.  S.  Heck.  The  resolution  authorizing  the 
return  of  the  leases  to  Goff  and  Heck  was  not  entered  in  the 
body  of  the  minutes,  but  was  entered  on  the  margin  of  the 
page  in  pencil,  afterwards  by  him.  The  same  minutes  are  re- 
entered on  pages  11  and  12  of  the  corporation  book  by  Mr. 
86  w.  v«. 
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G.  F.  Hopkins  about  fourteen  moDtlis  after  the  meeting,  after 
the  corporation  was  dissolved.  This  fact  tends  to  prove  two 
things,  (1)  that  Goff  and  Heck  regarded  the  leases  of  no  value 
and  forgot  to  have  a  reeolutioa  passed  providing  for  the  return 
of  them,  and  (2)  that  it  was  desirable  to  present  to  Smith  an 
uneuapicious  record  which  would  show  a  return  of  the  leases 
to  Goff  and  Heck  by  the  corporation. 

We  think  the  court  below  was  clearly  warranted  by  the  facts 
in  finding  that  Goff  and  Heck  had  voluntarily  abandoned  their 
rights  under  the  lease  from  the  Halls  prior  to  the  execution  of 
the  second  lease  by  the  Halls  to  Thornily,  and  finding  no  error 
in  the  decree  of  the  lower  court  the  same  will  be  affirmed. 

Affirmed. 


CHARLESTON. 

Peknington  v.  Gillaspie, 

Submitted  September  9,  1909.     Decided  January  25,  1910. 

Appeal  and  Bbbob — Harmless  Error — Refusal  to  Strike  Irrele- 
vant AUegatitmt. 

Though  under  tbe  civil  damage  act,  section  26,  chapter  32, 
Code  1906,  as  coDstnied  by  tLls  Court,  no  damages  can  be  given 
a  widow  against  a  licensed  retailer  of  spirituous  liquors,  because 
of  lnjur7  to  her  means  of  support  hj  tbe  death  of  her  huttband, 
caused  by  Intoxicants  sold  her  husband  by  him,  tbe  refusal  of 
the  court  on  defendant's  motion  to  strike  out  of  her  declara- 
tion certain  references  to  the  death  of  her  husband,  will  not  on 
writ  of  error  to  this  Court  be  treated  as  error  when  It  appears 
as  In  this  case,  that  defendant  was  not  prejudiced  thereby, 
and  that,  In  ruling  on  said  motion  the  court  announced  that 
tbe  questions  presented  thereby  could  and  would  be  acted  upon 
by  the  court  on  the  trial  of  the  case,  and  It  further  appears  that 
oQ  the  trial  the  rights  of  the  defendant  were  not  prejudiced 
by  the  judgment  of  the  court  on  his  motion,  (p.  616). 
Saue — Harmless  Error — Ovemtling  Demurrer, 

Where  upon  demurrer  to  a  declaration,  and  to  each  count 
thereof,  the  demurrer  is  overruled,  and  it  appears  that  one  or 
more  of  the  counts  are  bad,  and  that  the  demurrer  should  have 
been  sustained  thereto;  yet  when  It  clearly  appears  that  no 
erideikce  was  admitted,  or  relief-  given  on  tbe  defective  count, 
OS  w.  Va. 
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and  tbat  the  rights  of  defeodant  were  not  prejudiced  by  the  er- 
roneous ruling  of  the  court  the  Judgment  will  not  be  rererBed 
solelr  on  thia  ground,     (p.  64T). 

TuAL— ifottoN   to  Exclude  Bviitence — Waiver — Bulttequent  In- 

troduclfon  of  Evidence. 

A  defendant  by  Introducing  his  own  erldeace  after  hla  motion 
to  exclude  the  plaintiff's  evidence  has  been  overruled  Uierebr 
waives  his  motion  to  exclude,     (p.  648). 

lNToxicATi:«a  LiquoBS — Civil  Damage* — Limitation*. 

In  such  an  action  by  a  widow  against  a  licensed  retail  liquor 
dealer  for  injury  to  her  means  of  support,  due  to  Illegal  saJea 
of  Intoxicants  to  her  husband  resulting  in  his  death,  she  la 
limited  In  her  recover}-  to  damages  accruing  to  her  within  one 
year  prior  to  the  date  of  her  suit  and  up  to  the  date  of  the 
death  of  her  husband,  and  ew  InstrucUon  to  the  Jury  oa  this  sut>- 
Ject  ahould  so  limit  them  la  their  verdicL     (p.  6fS). 

Same — Civil  Damage  Action — Exemplary  Damaget — nicffal  Sale. 
In  such  an  action  by  a  widow  against  such  retail  liquor -dealer, 
proof  of  the  illegality  of  the  sales  of  Intozlcanta  by  him  to  her 
husband  supplies  all  the  elements  necessary.  In  other  actirais  of 
tort  to  show  fraud,  malice,  oppression  or  wanton,  willful,  or 
reckless  conduct,  or  criminal  Indllterence  to  civil  obligation  on 
the  part  of  the  defendant.  Justifying  the  Jury  in  awarding  ex- 
emplary damages  against  him,  as  provided  by  statute.     (649). 

Same — Civil  Damage  Action — Damages — Inttructioni. 

In  such  an  action  if  the  plaintiff  tw  entitled  to  actual  dam- 
ages, the  Jury  may  be  told  in  an  Instruction  that  they  may  also 
award  exemplary  damages;  but  It  Is  error  to  tell  them  that 
they  should  award  exemplary  damages.     (649). 

AtTEAL  ANn  Ekbor— 8uEi«e9ueHt  Appeal — Rigkt  to  Correct  For- 
mer Kuling. 

It  is  a  general  rule,  with  few,  if  any  exceptions,  that  a  tnat- 
ter  decided  on  appeal  becomes,  in  effect,  res  judicata  in  that 
case;  or,  as  It  Is  frcQuently  expressed.  It  become  the  law  of  thai 
case  In  all  subsequent  proceedings;  but  when  on  a  second  appnl 
or  writ  of  error  It  appears  that  the  position  of  the  parties  has 
not  been  changed,  or  their  rights  Injuriously  affected  by  an 
erroneous  ruling  of  the  appellate  court  on  the  first  hearing, 
and  that  no  injustice  or  hardship  would  result  from  overruling 
the  former  decision,  and  It  becomes  necessary  to  reverae  the 
case  tor  other  errors,  the  appellate  court  may  correct  its  mllng 
on  the  former  appeal  or  writ  of  error,  and  direct  the  lower 
court  on    new  trial  to  disregard  the  flrat  ruling.     (660). 


1  W.  Va. 
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8.  Trial— CI t-U    Damage    Actions — Inatructiont — AppHcattility    to 

Bvlitence. 

In  an  actioa  by  a.  widow  under  aald  civil  damage  act,  to  recOTSr 
from  Uie  defendant  damages  for  Injury  to  her  person,  and  to 
her  means  of  support,  resulting  from  Illegal  sales  of  Intoxicants 
to  her  husband,  if  there  la  no  evidence  of  any  injury  to  her 
person,  it  Is  error  to  submit  to  the  Jury  In  InBtructloas  Elren 
the  question  of  damages  to  her  person.     (663). 

9.  Saue — Dutg  to  Instruct — Reqveita  Embraced  i»  Charge  Given. 

It  Is  not  reverBlble  error  for  a  trial  court,  having  given  one 
instruction  thereon,  to  refuse  to  reiterate  the  same  proposi- 
tion by  other  Instructions  to  the  Jury.     (p.  656). 

10.  Intoxicatino  Liquors — Civil  Damage  Actions — Instruction: 

In  an  action  under  sold  civil  damage  act  it  is  not  error  to 
refuse  to  Instruct  the  Jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff's  means  of  support  derived  from  her  husband 
for  the  year  preceding  the  date  of  bis  death  was  as  much  and 
as  adequate  as  It  had  theretofore  been,  they  should  find  for 
the  defendant.  The  wife  is  entitled  in  each  year  to  the  best 
support,  consistent  with  her  station  in  life,  that  the  husband  in 
that  year  is  capable  of  providing,  and  she  should  not  be  limited 
in  her  recovery  by  any  such  comparison,    (p.  Hbb). 

11.  Saue. 

And  it  ta  error  in  such  an  action  to  instruct  the  Jury  that 
If  they  shouhl  find  that  the  plaintiff's  husband  had  at  all  times 
retained  within  the  year  prior  to  his  death  sufilclent  money  and 
property  to  properly  support  her  according  to  her  station  in 
lite  she  could  not  recover,     (p.  666). 

12.  Same — Civil  Damaoe  Actions— Damage — Sales  bv  Agent. 

In  such  an  action  against  him  a  liquor  dealer  Is  responsible 
for  actionable  injuries  caused  by  sales  of  liquor  made  by  his 
agents  or  servants  within  the  general  scope  of  their  employment, 
though  the  particular  sale  in  question  was  made  without  his 
knowledge  or  consent,  or  even  In  disobedience  to  his  general  or 
speclOc  orders,  (p.  666). 
J3.    Trial — Civtl  Damage  Actions — Instritctions. 

It  is  uot  error  for  the  courl  In  an  Instruction  to  the  jury 
on  the  subject  of  the  weight  and  preponderance  of  the  evMence 
necessary  to  support  the  plaintiff's  case  to  refuse  to  tell  the 
Jury  "that  they  may  arrive  at  this  conclusion  not  from  the  num- 
ber of  witnesses  who  may  have  testified  on  either  side  of  the 
case,  but  from  the  demeanor,  character,  reputation  or  credibility 
of  the  witnesses."  Such  an  instruction  unless  some  such  word 
as  "alone,"  or  "merely"  be  inserted  after  the  word  "not,"  is 
06  w.  V«. 
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l^ud  to  mislead  tbe  Jury  and  induce  tbe  belief  tbRt  they 
BO  li^i  lo  coBdder  tbe  tact  of  the  number  of  witoesses. 


ac^Ttse  Litrvms—Ciril  Dmmoffe  Actioiu — Refutal  to  £h&- 
r  Speriml  Imlrmfmtoriet. 

E$  frtt)T  In  (he  thai  o(  sncta  an  action  for  tbe  court.  In  tae 
ise  of  iis  dUCTctioi^  to  T«fiise  to  Bobmlt  to  tbe  Jury  on  tbe 
■D  of  ib»  d«'fendant  a  fecial  interrogatoir  as  to  bow  mucb 
had  fiirlad«d  in  ib^ir  T«rdlct  for  actual  damages,  or  In 
jT^taadTv.  bov  much  wae  Included  tberela  for  exemplary 
^es.  It  bpias  one  of  the  primai;  Uaues  In  tbe  case,  the 
:iS  is  eniitlPd  to  know  how  mncb  was  iuund  lor  actual 
e*«.  and  tbereb;  to  ascertain  the  amount  awarded  for 
platv  damagea,  aad  to  be  enabled  thereby  to  teat  the  ooi^ 
eas  of  the  verdict  <m  a  motion  for  a  new  trial.     (657). 

TO  Circuit  Court,  Tucker  County. 

I  l>y  Diannah  J.  Penuingion  against  C.  D.  Gilla^pie. 

KT.i  for  plaintiff  and  defendant  brings  error. 

Eerersfd  and  new  trial  awarded. 
•■,.:',,!m  d-  StaiHtiffs,  for  plaintiff  in  error. 
;•-,■.■;(  and  J.  WiiUtm  Uarman,  for  defendant  in  error. 
JrwE: 

irst   error   assigned   is   the   OTerruling   of   defendant's 

0  strike  out  certain  parts  of  the  first  count,  and  his 
r  to  the  second  eonnt    of  the  declaration. 

aUy,  llie  demurrer  was  general,  and  not  to  a  particular 
nd  on  the  former  hearing  here,  63  W.  Va.  541,  548,  ve 

the  in>iillitiene_T  of  the  second  count  did  not  vitiate  the 
on  as  a  whole.  When  the  case  went  back  for  a  new 
endant  then  interposed  his  motion,  and  his  demurrer 
mnd  count,  and  the  question  now  is  presented  whether 
mcnt  of  the  court  thereon  was  error  prejudicial  to  the 
t  calling  for  reyersal. 

lotion  was  to  strike  out  of  the  first  count  the  words, 
?  lost  his  life  as  a  consequence  o£  the  unlawful  acts  of 

defendant  as  hereinafter  set  forth";  al«>  the  words, 
or  to  said  mentioned  day,  and  thence  thereafter  nntil 

1  occnrred";  also  the  words,  "up  until  his  said  death," 
lose  being  to  eliminate  all  reference  to  the  death  of 
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plaintiff's  IiosbaDd,  and  to  limit  the  evidence  strictly  to  the 
question  of  damages  to  plaintiff's  person  and  means  of  sn^^rf, 
by  reason  of  the  anlavful  sales  made  to  him  prior  to  his  death. 
The  grounds  of  the  court's  ruling  upon  said  motion  and  demur- 
rer, as  stated  in  its  order  and  certified  in  the  bill  of  exceptions 
vae,  "  that  the  questions  presented  thereby  could  and  would  be 
acted  upon  by  the  court  at  the  trial  of  the  cose,"  and  tiiat  the 
plaintiff's  attorney  had  stated  that  he  would  not  offer  any  evi- 
dence under  the  second  count.  If  the  court  had  stricken  out 
these  words  of  the  first  count,  there  remained  other  words  al- 
leging the  date  of  the  death  of  plaintiff's  husband,  and  that  de- 
fendant continued  to  sell  him  intoxicating  liquors  up  to  that 
time — words  equally  aa  objectionable  as  those  covered  by  the 
motion.  With  those  words  in  how  could  defendant  have  been 
prejudiced  by  the  action  of  the  court  on  his  motion  P  Besides, 
it  clearly  appears  that  these  allegations  were  intended  simply 
to  fix  the  date  of  the  death  of  deceased,  and  not  as  a  foundation 
of  recovery,  and  in  as  much  as  on  the  trial  the  court,  by  its  rul- 
ings on  the  evidence  and  on  instructions  given  the  jury,  limited 
plaintiff  in  her  recovery  to  injuries  sustained  prior  to  the  death 
of  her  husband.  We  see  no  reversible  error  in  this  action  of 
the  court. 

But  the  ruling  on  the  demurrer  presents  a  more  serious  ques- 
tion. Clearly  the  second  count  is  bad,  and  the  demurrer  should 
have  been  sustained.  But  has  the  defendant  been  prejudiced 
thereby?  Very  high  authority  says:  "Confusion  frequently  re- 
sults fr<an  applying  the  settled  rule,  that  a  ruling  sustaining 
a  demurrer  to  cme  of  several  paragraphs  of  a  pleading  is  harm- 
lesa  in  a  case  where  there  are  other  paragraphs  of  a  pleading 
under  which  all  of  the  facts  can  be  proved,  to  a  case  where  a 
demurrer  is  overruled  to  one  of  several  paragra]^.  'Die  cases 
are  radically  different.  It  can  not  possibly  do  the  party  whose 
demurrer  is  overruled  any  good  to  hold  that  there  are  other 
paragraphs  under  which  all  the  evidence  is  admissible,  although 
it  may  do  his  adversary  a  vast  deal  of  good  to  so  hold.  It  is  no 
benefit  to  the  party  who  demurs  that  his  adversary  may  give 
evidence  under  other  paragraphs,  although  to  the  adversary  the 
benefit  may  be  very  great.  In  holding  a  defective  paragraph 
good  the  court  adjudges  that  if  the  party  by  whom  it  is  pleaded 
proves  it  he  will  be  entitled  to  recover.  No  such  thing  is  ad- 
w  w.  V*. 


„L>ooglc 


648  Pemnington  v.  Gillaspie.  [Jan.  1910. 

judged  where  a  demurreT  is  sustained  to  one  paragraph  of 
several.  It  is  true  that  it  is  adjudged  that  the  paragraph  is 
insuUicieiit,  but  bo  harm  can  result  from  such  a  ruling,  if,  in 
fact,  no  competent  evidence  ia  excluded,  and  it  is  not  excluded  if 
other  paragraphs  are  left  standing  which  entitle  it  to  admission. 
It  ie  far  otherwise  where  an  insufficient  paragraph  is  adjudged 
sufficient,  for  there  is  nothing  to  aid  the  party  who  demure." 
Elliott  on  Appellate  Proc.,  section  fi69.  The  doctrine  of  this 
text  is  supported,  not  only  by  the  authorities  cited,  but  by  our 
own  cases  of  Van  Winkle  v.  Blackford,  28  W.  Va.  670,  and  Hani- 
V.  Eimberlands,  16  W.  Va.  557;  also  by  Universily  v.  Snyder, 
100  Va.  5G7,  as  well  as  by  sound  reasoning.  We  have  concluded, 
however,  without  thereby  approving  the  action  of  the  court  be- 
low, that  if  we  had  not  found  other  errors  requiring  reversal, 
we  would  not  reverse  the  judgment  solely  on  this  ground.  The 
evidence  was  limited,  and  the  jury  by  instructions  given  were 
limited  in  their  verdict  to  the  first  count    of  the  declaration. 

Defendant's  motion  to  exclude  the  plaintiff's  evidence,  over- 
rulwl,  is  next  relied  on.  We  think  this  motion  was  without 
merit.  Besides,  the  defendant  after  the  ruling  on  his  motion 
introduced  his  evidence;  and,  as  heretofore  ruled  by  this  Court, 
he  thereby  waived  his  motion  to  exclude.  Carrico  v.  Railway 
Co.,  35  W.  Va.  389;  Overhy  v.  C.  <&  0.  R.  R.  Co.,  37  W.  Va. 
534;  PoUng  v.  Ohio  River  R.  Co.,  38  W.  Va.  646;  Fuller  v. 
Margarrt  Mining  Co.,  64  W.  Va.  437. 

After  defendant's  motion  to  exclude  the  whole  of  plaintiff's 
evidence  was  overruled,  he  undertook  to  apply  the  same  motion 
specifically  to  the  evidence  of  plaintiff  claimed  to  relate  to  the 
death  of  plaintiff's  husband  as  an  injury  to  her  means  of  sup- 
port. Wo  are  referred  to  no  specific  evidence  of  that  kind,  and 
we  find  none.  The  court  below,  while  admitting  evidence  of 
the  fact  and  date  of  death,  limited  recovery  to  loss  of  support 
occurring  prior  thereto,  and  though  the  motion  was  overruled, 
the  evidence  of  death,  being  so  limited,  resulted  in  no  apparent 
injury  to  defendant  and  the  point  is  without  merit. 

The  other  errors  relied  on  relate  to  the  giving  and  refusing 
of  instructions  to  the  jury,  and  to  the  refusal  of  the  court  below 
to  submit  to  the  jury  special  interrogatories  numbered  3  to  7, 
inclusive,  propounded  by  defendant. 

First,  as  to  plaintiff's  instruction  number  one,  given.    This 
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inetniction  is  identical  with  her  number  one  on  the  former  trial, 
except  the  last  clause  added,  limiting  recovery  to  damages  aria- 
ing  from  sales  made  prior  to  July  23,  1905,  being  one  year  prior 
to  the  (late  of  the  suit.  This  was  the  one  defect  to  which  the 
court's  attention  was  called  on  the  former  hearing.  But  that 
defect  being  cured,  the  defendant  on  this  hearing  claims  that 
this  instruction  is  bad  for  another  reason,  namely,  that  it  does 
not  limit  plaintiff's  reeorery  to  damages  accruing  prior  to  June 
26,  1906,  tlie  date  of  Pennington's  death.  According  to  our  for- 
mer decision  this  is  the  law  of  this  case,  and  it  was  so  conceded 
during  the  trial.  No  instruction  given  on  behalf  of  plaintiff 
strictly  limits  recovery  to  that  date,  but  number  6  substantially 
does  so.  Besides,  defendant's  instructions  numtered  10,  11 
and  12,  given,  three  times  allude  to  this  date  as  fixing  the  time 
within  which  any  damages  sustained  muat  be  limited;  and  while 
we  think  instruction  number  one  should  have  contained  such 
limitation,  yet  as  on  the  trial  that  date  appears  to  have  been 
conceded  as  limiting  the  recovery,  and  aa  the  defendant's  in- 
structions numbered  10,  11,  and  12,  substantially  did  so,  we 
would  not  be  disposed  to  reverse  the  jiidgment  for  this  error 
alcme.  But  is  not  this  instruction  bad  for  submitting  to  the 
jury  the  question  of  injury  to  plaintiff's  person?  We  think  it 
is,  for  reasons  which  will  be  given  in  disposing  of  the  objections 
to  instruction  number  4,  erroneous  for  the  same  reason. 

Plaintiff's  instructions  numbers  2  and  3,  assailed,  are  identi- 
cal with  her  instructions  numbers  4  and  5,  given  on  the  former 
trial.  As  the  court  understood  the  objection  to  these  instruc- 
tions then  waa  that  they  were  predicated  on  damages  resulting 
from  sales  mad^  by  defendant's  bar-tender,  as  well  as  sales  by 
defendant  personally,  not  covered  by  specific  allegation  in  the 
declaration.     This  objection  we  then  regarded  groundless. 

But  more  serious  objections  are  now  urged.  Thii  first  is  that 
there  is  no  evidence  on  which  to  found  the  facts  assumed  in 
these  instructions.  This  objection  we  think  groundless.  There 
was  certainly  some  evidence  of  illegal  sales,  the  only  fact  as- 
sumed. The  second  objection  is  that  it  was  error  to  tell  the 
jury,  as  was  done  in  number  2,  that  if  they  should  find  that 
illegal  sales  had  been  made  to  plaintiff's  husband,  they  should 
find  they  were  willfully  and  wantonly  made,  and  that  they  might 
find  exemplary  damages.     The  third  objection  is  that  it  was  im- 
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proper  b3  teU  the  jury,  as  was  done  in  number  3,  that  thej  ghotM 
find  "exemplar;  damages,"  in  addition  to  actual  damages  to 
plaintiff^s  means  of  support.  The  second  objectiiHi  we  think  as 
groundless  as  the  first.  CaeeB  ariBing  under  our  civil  damage 
law  are  sui  generis.  If  sales  be  made  illegally,  in  Tiolaticm  of 
the  express  command  of  the  statute,  whether  made  by  principal 
or  agent,  in  the  eye  of  the  law,  ae  heretofore  construed,  thej  are 
deemed  to  have  been  made  willfully  and  wantonly.  The  illegal- 
ity thereof,  the  violation  of  the  law,  by  principal  or  agent,  sup- 
plies all  the  elements,  necessary  in  other  cases  to  show  fraud, 
malice,  oppression,  or  wanton,  willful  or  reckless  conduct  or 
c'rimiual  indifference  to  civil  obligation  on  the  part  of  defend- 
ant, and  justifies  the  jury  in  imposing  on  the  wrongdoer,  for 
his  infraction  of  the  law,  exemplary  damages.  Mayer  v.  Frobe, 
ii  W.  Va.  246,  264-5 ;  McMaster  v.  Dyer,  44  W.  Va.  644,  648. 
An  illegal  sale  implies  knowledge  of  the  facts  rendering  it  il- 
legal, and  a  willful  and  wanton  disregard  of  the  rights  of  those 
affwted  thereby.  23  Cvc.  330.  But  it  is  earnestly  insisted  that 
Mai/er  v.  Frobe,  supra,  is  not  applicable  in  an  action  against  the 
pr)neii>al  where  the  sale  is  made  by  a  bar-tender  or  agent  with- 
out )iis  knowledge  or  approval.  Our  answer  is  that  the  statute 
makes  him  so  liable.  This  question  will  be  considered  in  ctxa- 
uection  with  defendant's  instruction  number  14. 

But  was  it  proper  to  tell  the  jury  in  instruction  number  3 
that  they  should  find  exemplary  damages?  We  had  occasion 
in  the  recent  case  of  Fink  v.  Thomas,  not  yet  reported,  to  care- 
fully consider  tliis  subject  of  exemplary  damages,  with  reference 
to  instructions  to  the  jury  thereon.  We  held  in  that  case  that 
exemplary  or  punative  damages  in  an  action  of  tort  are  not 
matter  of  right,  it  being  with  the  jury  to  say  whether  or  not 
they  shall  le  given,  and  that  "an  instruction  binding  the  juij 
to  give  exemplary  damages  is  erroneous."  This  law  would  ren- 
der this  instruction  bad  as  an  original  proposition.  Whether, 
because  approved  ou  the  former  hearing,  it  muat  be  regarded  as 
the  law  of  this  case  is  a  question  to  be  considered  later. 

But  are  these  instructions  so  approved  by  this  conrt  mi  the 
former  hearing  res  judicata,  or  as  the  law  books  sometimes  say, 
the  law  of  this  case,  binding  us  on  this  hearing,  and  the  court 
below  upon  another  trial  to  be  awarded?  We  ehoold  settle 
this  question  in  order  to  promote  justice  and  to  avoid  further 
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litigation.  On  the  former  hearing  we  passed  only  on  the  particu- 
lar point  presented  and  considered,  and  then  perceived  no  other 
errors  in  the  inatmctions.  The  point  on  which  onr  opinion  now 
toms  was  not  considered,  or  disposed  of,  except  in  the  general 
way  stated,  and  is  not  made  a  point  of  the  syllabus.  The 
court  below,  on  the  second  trial  was  necessarily  bound  by  the 
mandate  of  this  Court,  and  we  think  ourseWes  also  bound  there- 
by on  this  hearing  if  no  other  errors  are  found  requiring  a  re- 
versal of  the  judgment  now  under  review,  for  the  general  rule 
is  that  if  it  appear  from  ttie  record  that  the  point  in  controversy 
was  necessarily  decided  in  the  first  suit,  it  can  not  be  again  con- 
sidered in  any  subsequent  suit  between  the  same  parties  or  their 
privies.  McCoy  v.  McCoy,  29  W.  Va.  795,  807.  For  other 
cases,  see  6  Ency.  Dig.  Va.  &  W.  Va.  Rep.  341  et  seq.  And  it 
is  also  the  general  rule,  subject  to  few,  if  any,  exceptions,  that  a 
question  of  law  or  fact  once  definitely  settled  and  determined 
by  this  Court,  on  remanding  the  case  for  further  proceedings, 
is  conclusive  on  the  parties  and  privies  thereto,  and  upon  the 
court  below,  and  upon  this  Court  upon  a  second  appeal  or  writ  of 
error.  Henry  t.  Davis,  13  W.  Va.  230;  Seahright  v,  Sedbright, 
33  W.  Va.  152 ;  Wick  v.  Dawson.  48  W.  Va.  4G9 ;  Butler  v. 
Thompson,  52  W.  Va-  311,  314.  On  this  subject  Mr.  Van  Fleet,  2 
Van  Fleet's  Former  Adjudication,  section  664,  says ;  "If  a  cause 
is  reversed  in  a  higher  court  the  lower  one  is  bound  to  proceed 
in  accordance  with  the  opinion  sent  down.  The  patties  are  com- 
pelled to  retry  the  case  on  the  new  rules  laid  down,  and  to  shape 
their  respective  causes  of  action  or  defense  accordingly.  Having 
dtHie  so,  and  in  many  cases  having  irretrievably  changed  their 
positions,  it  would  work  Injustice  to  overturn  these  rules  on  a 
second  appeal,  and  these  again  on  a  third,  and  so  on,  ad  infin- 
itum. The  suit  might  never  end.  Besides,  it  would  be  very 
undignified,  and  tend  to  bring  the  courts  into  merited  disre- 
spect, if  the  lower  court  should  be  compelled  to  retrace  its 
steps  on  one  appeal,  and  then  to  trace  them  back  again  on  a 
second,  and  so  on.  Hence,  with  a  few  exceptions,  it  is  a  rule 
that  a  matter  decided  on  appeal  becomes,  in  eifect,  res  judicata 
in  that  cause;  or,  as  it  is  frequently  expressed,  it  bec<nnea  the 
law  of  the  case'  in  all  its  subsequent  proceedings."  But  this 
writer,  in  the  same  section,  approves  the  doctrine  of  Cluff  v. 
Dta/,  141  N.  y.  580.  The  New  York  court  says:  "There 
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is  DO  iron  rule  which  precludes  a  court  from  correcting  a  mani- 
fest error  in  ita  former  judgment,  or  which  requires  it  to  adhere 
to  an  unaound  declaration  of  the  law.  It  may,  for  cogent  reasons, 
reverse  or  qualify  a  prior  decision,  even  in  the  same  case.  But 
the  eases  in  which  this  will  be  done  are  exceptional,  and  the 
power  should  be  sparingly  exercised."  The  same  doctrine,  as 
tliis  writer  shows,  was  advanced  in  Texas,  Missouri,  Tennessee 
and  Iowa,  in  Bomar  v.  Parker,  68  Texas  435  (4  S.  W.  R.  599, 
606) ;  Bird  v.  Sellers.  1-22  Mo.  23  (26  S.  W.  K.  668)  ;  Bymun  v. 
Apperson,  9  Heisk.  (56  Tenn.)  632,  644;  Barton  v.  Thompson, 
5fi  Iowa  571  (9  N.  W.  B.  899).  The  Missouri  case  of  Bird  v. 
Sellers,  supra,  says :  "This  is  not  an  inexorable  rule  without  e.v 
ceptions,  but  has  been  frequently  departed  from,  when  such  ad- 
judication has  been  found  to  be  wrong,  not  in  harmony  with 
other  decisions  of  the  court,  and  no  injustice  nor  hardship  would 
result  from  overruling  the  former  decision."  In  Barton  r. 
Thompson,  the  Iowa  court  says:  "As  the  court  below  followed 
the  rule  originally  adopted  in  this  case,  we  would  not  feel  justi- 
fied, under  the  authorities  above  referred  to,  in  adopting  a  dif- 
ferent rule  upon  this  appeal,  which  would  lead  to  a  reversal  of 
the  case.  But,  as  it  becomes  necessary  to  reverse  this  case  upon 
other  grounds,  and  as  the  rule  originally  adopted  has  been  over- 
ruled in  another  case,  and  is  no  longer  the  law  of  the  State,  it 
will  be  the  duty  of  the  court  in  the  further  prosecution  of  tlii* 
ease  to  follow  the  rule  adopted  in  Welch  v.  Jugenheimer,  supra." 
We  think  this  case  precisely  in  point,  involving  as  it  does  a  rul- 
ing on  an  erroneous  instruction  to  the  jury,  and  that  it  is  good 
law.  It  does  not  impugn  the  general  rule,  followed  in  our  own 
cases,  and  as  no  injustice  will  be  done,  and  a  modification  of  our 
foi-mer  ruling  will  not  lead  to  a  reversal,  we  think  we  should  so 
far  modify  our  former  ruling  on  these  inBtruetions  as  to  hold 
them  bad  in  the  particulars  pointed  out,  and  that  if  offered  on 
another  trial  they  should  be  modified  as  now  indicated. 

Plaintiff's  instruction  number  4,  complained  of,  is  a  modifica- 
tion of  her  number  6,  held  erroneous  on  the  fonner  hearing. 
As  propounded  on  the  original  trial  it  contemplated  damages 
for  future  support,  and  was  held  bad,  along  with  other  instruc- 
tions disapproved  for  the  same  reason.  The  instruction  as  given 
on  the  second  trial,  except  the  words  in  parenthesis  which  irere 
stricken  out,  the  words  italicized  having  been  inserted,  is  as 
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foUowB:  "The  court  inatructa  the  jury  that  in.  determining 
whether  the  plaintiff  was  injured  in  her  means  of  support,  or 
in  her  person,  by  the  act  or  acts  of  the  defendant,  they  should 
consider  whether  as  a  result  of  the  act  or  acts  of  the  defendant  &a 
charged  in  the  declaration,  the  means  of  the  plaintifTs  (future) 
.support  (have  been  cut  off,  or)  tcwfi  diminished  below  what  (is) 
u-as  reasonable  and  competent  for  a  perBon  in  her  station  in 
life  and  below  what  they  would  otherwise  have  been;  and  as  to 
injury  to  her  person,  whether  as  a  consequence  of  such  act  or 
acts,  she  suffered  humtiiation  or  grief.  And  (that)  the  plain- 
tiff, in  order  to  entitle  her  to  damages  to  her  means  of  support, 
is  not  required  to  show  that  she  has  been  at  any  time  in  whole  or 
in  part  without  present  means  of  support  in  order  to  entitle  her 
to  damages  to  such  means  of  support."  The  only  objection 
urged  to  this  instruction,  as  given  on  the  second  trial,  is  that 
it  told  the  jury  they  might  assess  damages  for  humiliation  and 
grief,  not  by  the  statute  made  a  ground  of  recovery.  For  this 
we  are  cited  to  Calloway  v.  Laydon,  47  Iowa  456.  And  7  Ency. 
of  Ev.  709  is  also  cited  for  the  same  proposition.  These  authori- 
ties do  not  fully  support  the  proposition  as  stated.  Section  26, 
chapter  32,  Code  1906,  authorizes  recovery  of  actual  damages 
on  three  ground?,  and  on  three  grounds  only,  namely:  (1) 
Injury  to  the  person,  (2)  injury  to  property,  and  (3) 
injury  to  means  of  support.  All  the  authorities,  including 
those  cited  by  counsel,  hold  that  under  a  statute  like  ours  an 
action  for  injury  to  the  person  can  not  be  sustainal  without 
showing  actual  physical  violence,  or  physical  harm  or  suffering 
sustained  by  the  plaintiff  at  the  hands  of  the  intoxicated  per- 
son, and  that  mental  suffering,  that  is  plaintiiFs  sorrow,  fear,  or 
anxiety,  or  mortification,  or  disgrace,  caused  by  the  publicity 
of  his  degradation  or  estrangement  or  loss  of  his  society  and 
companionship,  will  not  alone  entitle  her  to  recover,  without 
proof  of  actual  injury  to  person,  property  or  means  of  support. 
23  Cyc.  31],  313,  and  easea  cited  in  notes;  Black  on  Intox. 
Li(|Uors,  section  306.  The  possible  suggestion  in  the  last  author- 
ity that  assault  alone  would  do  is  not  supported  by  Mulford  v. 
Clewell,  21  Ohio  St.  191,  the  only  case  cited  therefor,  ^\'e  think 
that  case  implies  the  contrary,  and  that  some  physical  violence 
or  injury  is  required.  The  instruction  under  consideration  is 
predicated  on  two  of  the  grounds  for  actual  damages,  viz :  In- 
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jury  to  the  person,  and  injury  to  plaintiff's  meana  of  enpport. 
It  assumes  there  is  evidence  to  support  both  theories,  jnEtlff- 
ing  the  instmction  in  its  dual  form,  but,  in^illedly  at  least,  if 
not  in  express  terms  predicates  right  of  recovery  for  humiliation 
and  grief  on  the  theory  of  injury  to  plaintiff's  person,  rendoing 
the  instmction  bad  for  this  reason,  and  for  submitting  to  the 
jury  the  question  of  injury  to  the  person,  unless  there  is  evidence 
on  which  that  theory  could  properly  be  predicated.  There  is 
some  evidence  of  injury  to  plaintiff's  means  of  support,  justify- 
ing the  instruction  on  that  theory,  but  we  fail  to  find  a  particle 
of  evidence  of  any  actual  physical  injury  to  the  person  of  the 
plaintiff.  There  is  evidence  that  her  husband,  on  one  or  more 
occasions,  while  intoxicated  on  BOmebodys  liquor,  threw  a  cup 
or  two  at  her,  but  they  did  not  hit  her,  and  she  does  not  claim 
to  have  sustained  any  physical  injury  therefrom  nor  is  it  proven 
by  any  witness  that  plsintiff  sustained  any  impairment  of  health 
from  the  acte  or  conduct  of  her  husband,  so  as  to  bring  the  case 
within  the  rule.  We  think  this  instruction  clearly  bad,  there- 
fore, and  should'  not  have  been  given.  If  it  had  limited  plain- 
tiff's recovery  for  actual  damages  to  injury  to  her  means  of  sup- 
port, and  had  told  the  jury  that  if  they  found  she  had  sustained 
injury  thereto,  they  might  consider,  in  ascertaining  esemplaiy 
damages,  if  any,  her  humiliation  and  grief,  if  any,  resulting  from 
illegal  sales  of  liquor  by  defendant  to  her  husband,  we  think 
the  instruction  would  have  been  good.  It  is  only  when  a 
foundation  for  actual  damages  has  been  laid  that  humiliation 
and  grief  and  like  elements  of  injury  to  the  sueceptibilitiea  may 
be  taken  into  account  as  a  ground  for  awarding  exemplary  dam- 
ages. 23  Cye.  313,  329,  and  cases  cited;  Black  on  Intox.  li- 
quors, section  309 ;  Pegram  v.  Stort^,  31  W.  Va.  220 ;  Lucler  y. 
Liske.  Ill  Mich.  683;  7  Ency.  of  Ev.  708;  Callowai/  v.  La^ 
don,  supra;  Mayer  v.  Frohe,  supra. 

Plaintiff's  instructions  numbers  5  and  G  are  also  objected  to. 
Number  5  defines  the  words  of  the  statute,  "means  of  support." 
It  is  defective,  as  are  numbers  1,  2  and  3,  in  not  limiting  re- 
covery for  actual  damages  to  damages  to  plaintiff's  means  of 
support  accruing  within  one  year  prior  to  the  dale  of  the  suit 
and  prior  to  the  date  of  the  death  of  Pennington;  and  also  in 
telling  the  jury,  as  it  in  effect  does,  that  they  should  find  exem- 
plary damages,  and  both  number  5  and  6,  like  niunber  4,  are 
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erroneous  in.  Bubmitting  to  the  jury,  without  evidence  justify- 
ing it,  the  question  of  injury  to  plaintiff's  person. 

Now  as  to  defraidant'a  inatructious.  There  was  no  reversible 
error  in  rejecting  his  iustmctions  numbered  2  and  7.  They  are 
substantially  the  same  as  numbers  1,  3,  4  and  6,  given,  telling 
the  jury  in  a  little  different  language  that  they  could  find  no 
damages  against  defendant  by  reason  of  the  death  of  the 
plaintiff's  husband,  and  there  was  no  error  in  not  reiterating 
this  proposition. 

Instructions  numbers  8  and  9  are  euhstantially  the  same. 
Number  8  would  have  told  "the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff's  means  of  support  derived  from 
her  husband  for  the  year  preceding  June  36,  1906,  was  as  much 
and  as  adequate  as  had  theretofore  been,  then  the  jury  should 
find  for  the  defendant."  This  instruction  we  think  did  not 
propound  the  law  correctly.  The  jury  might  have  been  told 
with  the  same  consistency,  that  if  they  found  plaintiff  had  been 
as  well  provided  for  in  the  year  prior  to  the  death  of  her  hus- 
band as  during  the  first  or  second  years  of  her  marriage,  she 
could  not  recover.  Plaintiff  was  entitled  to  the  best  support, 
consistent  with  her  station  in  life,  during  that  last  year  of  her 
husband's  life,  as  he  was  capable  of  giving  her,  and  the  jury 
would  not  be  authorized  to  limit  their  findings  by  any  such  com- 
parisons. Nmrnher  9  would  have  told  the  jury  that  plaintiff 
could  not  recover  if  they  found  her  husband  had  at  all  times 
retained  within  the  year  prior  to  June  26,  1906,  sufficient 
money  or  property  to  properly  support  her  according  to  her 
station  in  life — in  effect  that  if  he  had  retained  sufficient  land, 
or  other  property,  already  accumulated,  which,  by  selling,  and 
reducing  to  money,  he  could  have  maintained  her  during  the  year 
as  indicated,  she  would  be  barred  of  recovery  for  loss  of  means 
of  support.  We  do  not  think  this  is  the  law.  Men  are  slow 
to  BO  use  their  accumulated  property.  Support  usually,  natural- 
ly and  properly  cornea  from  the  earnings  of  the  husband,  and 
the  wife  has  at  all  times  the  right  to  such  means  of  support, 
and  she  is  not  obliged  to  look  to  the  money  or  property  ac- 
cumulated by  her  husband,  to  shield  the  liquor  seller  from  the 
consequences  of  his  unlawful  acts.  This  instruction  we  think 
was  also  properly  rejected. 

Complaint  is  made  on  acount  of  the  rejection  of  defendant's 
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instmctioii  number  13,  It  would  have  told  the  jurr  that  before 
they  could  assess  exemplary  or  punative  damages  agaiust  de- 
fendant they  must  find  that  the  sales  complained  of  were  un- 
lawfully made,  and  were  willfully,  wantonly,  maliciously  or 
with  criminal  indifference  to  the  civil  ri^t  of  plaintiff.  As 
we  have  seen  the  law  is  that  if  a  sale  be  unlawful  it  is  by  force 
of  the  statute  willful,  wanton,  malicious  and  criminal,  Xo 
other  element  except  the  unlawfulness  of  the  sale  is  required 
to  render  it  so,  and  to  justify  the  jury  in  imposine:  exemplary 
damages.  As  proposed  this  instruction  was  misleading.  It 
implied  that  something  more  was  required  besides  the  i)l<^l 
sale  to  render  the  act  of  selling  willful  and  wanton,  and  for 
this  reason  was  properly  refused. 

Defendant's  instruction  number  14  was  also  rejected,  and  he 
complains  of  that.  It  is  predicated  on  the  theory  that  a  liquor 
seller  is  not  liable  for  illegal  sales  made  by  his  bartender  or 
agent  without  his  knowledge,  consent  or  permission,  and  would 
have  told  the  jury  that  if  they  found  the  sales  complained  of 
had  been  so  made  by  the  bartender  or  agent  of  defendant,  and 
that  plaintilf  had  been  injured  thereby  in  her  means  of  sup- 
port, they  should  award  her  only  such  real  and  actual  damages 
as  tliey  might  find  from  the  evidence  she  had  sustained  thereby. 
This  is  not  the  law.  On  the  authority  of  numerous  judicial 
decisions,  cited,  the  general  rule  is  thus  stated  in  Black  on 
Into\.  Liquors,  section  298 :  '"In  accordance  with  the  general 
principles  governing  the  relation  of  master  and  servant,  it  is 
held  that  a  liquor-dealer  is  responsible  for  actionable  injuries 
under  the  eiiil  damage  laws,  caused  by  sales  of  liquor  made  by 
his  agents  or  servants  within  the  general  scope  of  their  employ- 
ment, though  the  particular  sale  in  question  was  made  without 
the  knowledge  or  consent  of  the  master,  and  even  though  it 
was  made  in  disobedience  of  his  general  or  specific  orders." 
The  same  law  is  laid  down  in  23  Cyc.  320,  In  Illinois,  as  Mr. 
Black  observes,  an  exception  to  the  general  rule,  not  in  har- 
mony with  our  cases,  has  been  ingrafted  upon  it.  We  think 
tlie  instruction  was  rightly  rejected. 

The  rejection  of  defendant's  instruction  number  16  is  also  ss- 
signed  as  error.  We  think  it  erroneous,  and  that  it  was  projier- 
ly  refused,  for  the  reasons  given  for  sustaming  the  rulmg  be- 
low rejecting  defendant's  instructions  numbers  8  and  9     This 
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inBtniction  would  have  told  the  jury  that  if  they  should  find 
from  the  evidence  that  plaintiff's  Bupport  derived  from  her 
husband  during  the  year  prior  to  his  death  was  as  adequate  as 
it  had  been  before  that  time,  and  that  such  support  was  ac- 
cording to  her  station  in  life,  they  should  find  for  defend- 
ant. The  plaintiff  could  not  be  limited  in  her  recovery  by  any 
such  comparisons. 

Defendant's  instruction  nnmber  17  was  given  as  modified  by 
the  court.  He  complains  that  it  was  not  given  as  propounded. 
As  proposed  the  instruction  was  as  follows:  "The  court  in- 
structs the  jury  that  it  is  the  duty  of  the  plaintiff  to  prove 
her  ease  by  a  preponderance  of  the  evidence,  and  if  the  jury 
believe  that  the  evidence  considered  as  a,  whole  is  equally  bal- 
anced or  weighs  or  preponderates  in  favor  of  the  defendant, 
then  the  jury  should  find  for  the  defendant;  and  the  court  fur- 
ther instructs  the  jury  that  they  may  arrive  at  this  conclusion 
not  from  the  number  of  witnesses  mho  may  hav,  testified  on 
either  side  of  the  case,  hut  from  the  demeanor,  character,  repu- 
tation OT  credibility  of  the  witnesses."  The  court  struck  out 
the  clause  in  italics.  Was  this  error?  Of  course  the  instruc- 
tion was  good  as  given,  but  if  good  as  proposed  defendant  was 
entitled  id  its  benefit.  We  think  it  technically  bad.  If  it  had 
contained  the  word  "alone"  or  "merely",  after  the  word  "not" 
in  the  part  stricken  out,  it  would,  in  our  opinion,  have  been 
good.  Osley,  Inst,  to  Jur.  231.  But  as  proposed  the  instruc- 
tion would  in  effect  have  told  the  jury  that  the  number  of 
witnesses  was  not  to  be  considered.  This  was  calculated  to 
mislead  them. 

Lastly  defendant  complains  of  the  refusal  to  submit  certain 
interrogatories  to  the  jur}'.  Seven  were  asked,  but  only  the  first 
and  second  were  approved,  and  the  record  fails  to  show  that 
the  two  approved  were  actually  submitted  to  the  jury,  or  that 
they  made  any  response  thereto.  The  approved  interrogatories 
were  as  follows:  (1)  "Did  the  plaintiff  sustain  any  injury 
to  her  means  of  support  from  the  23rd  day  of  July,  1905,  to 
the  26th  day  of  June,  1906,  by  reason  of  sales  made  of  intosica- 
fing  drinks  by  the  defendant  to  her  husband.  A,  J.  Pennington  T' 
(2)  "Was  there  any  illegal  or  unlawful  sales  of  whiskey  within 
the  time  above  stated  made  to  A.  J.  Pennington  by  the  defend- 
ant or  his  bar-tender?"  The  general  verdict  we  think  was  a 
ee  w.  v«. 
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substantial  answer  to  these  interrogatoriee,  and  under  the  evi- 
dence import  an  affirmative  answer  to  both.  The  other  inter- 
rogatories were  as  foUows:  (3)  "If  the  jury  find  in  the  affirma- 
tive to  the  first  of  these  two  interrogatories,  then  bow  much 
actual  damages  did  she  sustain  to  her  means  of  support  by 
reason  of  illegal  and  unlawful  sales  of  intoxicants  being  made 
to  her  husband  hy  the  defendant  or  his  bar-tendera  from  the 
S3rd  of  July,  1905,  to  the  26  day  of  June,  1906?"  (4)  "Were 
any  such  illegal  and  unlawful  sales  made  wantonly,  willfully, 
maliciously  and  in  total  disregard  of  the  plaintiff's  civil  right?" 
(5)  "It  the  jury  find  in  the  affirmative  to  the  above  intern^t- 
ory,  then  how  much  exemplary  damages  do  they  assess,  if  any, 
against  the  defendant?"  (6)  "Is  any  part  of  the  jury's  find- 
ings for  damages  for  liquor  procured  hy  the  husband  of  the 
plaintiff  at  places  other  than  the  defendant's  saloon  within  said 
period?"  (7)  "Is  any  part  of  your  verdict  assessed  as  damages 
for  injury  to  the  means  of  support  of  the  plaintiff  by  reason  of 
the  death  of  the  plaintiff's  husband  ?" 

The  fourth  interrogatory  was  improper  for  the  reasons  given 
in  approving  the  rejection  of  defendant's  instruction  number 
13.  The  fifth  would  have  been  immaterial  if  the  third  had  been 
given  and  answered,  or  vice  versa,  for  if  the  amount'  of  actual 
damages  included  in  the  verdict  had  been  found  in  response  to 
the  third  interrogatory,  or  the  exemplary  damages  found  in  re- 
sponse to  the  fifth  interrogatory  the  amount  called  for  In  both 
interrogatories  would  have  been  easily  ascertainable  by  subtrac- 
tion from  the  total  amount  of  the  verdict,  and  defendant 
would  not  have  been  prejudiced.  We  are  of  opinion,  therefore, 
that  the  court  erred  in  refusing  to  submit  to  the  jury  both  of 
these  interrogatories.  The  defendant  was  entitled  to  have  the 
jury  say  what  amount  was  included  in  their  verdict  for  actual 
damages.  Before  exemplary  damages  can  be  found,  actual  dam- 
ages for  injury  to  the  person,  property  or  means  of  support, 
supported  by  evidence,  must  be  found.  The  amount  of  such 
actual  damages  depend  on  the  e\'idence,  not  upon  the  mere  ca- 
price or  imagination  of  the  jury.  The  amount  of  actual  damages 
found  depended  on  the  evidence  and  was  subject  to  the  control 
of  the  court  below,  on  a  motion  for  a  new  trial,  and  if  within 
the  jurisdiction  of  this  Court,  by  us  on  writ  of  error.  The 
same  is  true  also  as  to  exemplary  damages,  for  we  think  such 
se  w,  v«. 
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damages  should  bear  eome  reasonable  proportion  to  the  actual 
damage  done  else  thej  would  be  unreasonable  and  excessive, 
evincing  partiality  and  prejudice  on  the  part  of  the  jury,  so  as 
to  justify  the  court  in  setting  the  verdict  aside.  23  Cyc.  387- 
331 ;  Stfwene  v.  Friedman.,  58  W.  Va.  78. 

It  may  be  said  that  if  the  interrogatories  had  not  been  re- 
jected the  court  would  not  be  justified  by  the  amount  found  in 
disturbing  the  verdict,  the  defendant  not  appearing  to  be  prej- 
udiced thereby.  Our  answer  is  that  the  question  of  actual 
damages  was  the  primary  issue  in  the  cause,  and  we  think  de- 
fendant had  the  right  to  teat  tlie  correctness  of  their  verdict 
by  requiring  the  jury  to  say  how  much  they  had  included  there- 
in for  actual  damages,  for  if  more  actual  damages  were  found 
than  the  evidence  justified,  their  special  finding  would  c'ontrol 
their  general  verdict,  and  set  it  aside.  This  we  understand  to 
be  the  purpose  of  the  statute.  Section  S6,  chapter  32,  Code 
1906 ;  Peninsular  Land  d-c.  Co.  v.  Franklin  Ins.  Co..  35  W.  Va. 
666.  While  the  subject  of  submitting  special  interrogatories,  is 
largely  in  the  discretion  of  the  trial  court,  this  is  not  an  ar- 
bitrary discretion,  and  is  subject  to  review  by  this  Court,  for 
error  therein.  If  the  answers  thereto  would  control  the  gen- 
eral verdict  the  interrogatories  should  be  submitted  to  the  jury. 
Bridge  Co.  v.  Bridge  Co.,  34  W.  Va.  155;  Andrews  v.  Mundy, 
36  W.  Va.  22 ;  Kerr  v.  Lunsford.  31  W.  Va.  659. 

We  do  not  think  defendant  was  prejudiced  by  the  rejection  of 
his  interrogatories  number  six  and  seven.  The  jury  was  told 
by  instructions  given  that  they  could  find  no  damages  for 
liquor  procured  by  Pennington  at  places  other  than  the  saloon 
of  defendant,  and  that  they  could  not  find  any  damages  against 
defendant  by  reason  of  the  death  of  plaintifl's  husband,  and  it 
is  not  to  be  presumed  they  disobeyed  these  instructions  in 
arriving  at  their  verdict. 

We  regret  to  again  reverse  the  judgment  in  this  case.  But 
after  eliminating,  as  we  have  tried  to  do,  all  errors  founded  on 
mere  technicalities,  our  duty  seems  plain.  We  are  unable  to 
overlook  the  fact  that  while  the  statute  under  which  this  suit 
was  brought  was  designed,  along  with  the  criminal  statute,  to 
suppress  the  evils  of  intemperance,  yet  it  contemplates  that  sub- 
stantial damages  he  shown  by  legal  and  competent  evidence, 
before  a  jnry  will  he  justified  in  adding 'the  punishment  of 
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exemplary  damages.  The  statute  was  oot  iuteoded  to  give 
damages  where  there  are  none,  in  order  to  furnish  a  basia  for 
mulcting  a  defendant  with  exemplary  damages,  and  the  en- 
richment of  another,  not  specifically  effected  by  the  unlawful 
act  complained  of.  The  criminal  laws  provide  for  punishment 
of  the  lawbreaker. 

Our  opinion  is  to  reverse  the  judgment,  and  award  the  defend- 
ant a  new  trial,  and  it  will  be  so  ordered. 

Reversed,  and  New  Trial  Awarded. 

Note  by  Branson,  Judge: 

I  would  set  aside  the  verdict  for  the  additional  reason  that 
the  evidence  does  not  prove  loss  of  support  with  legal  certainty. 
It  gives  no  data  on  which  to  base  compensatory-  damages,  that 
is  to  measure  and  f\\  the  amount.  This  being  so  any  punative 
damages  cannot  be  allowed.    - 


CHARLESTON. 

Mitchell  v.  Penny. 
Submitted  June  5,  1909.     Decided  Januarj-  25,  1910. 

1.  GvABDiAs  ASD  Wabd— rerir.intffion  of  Relation  vfithout  Settle- 

ment— Right  of  Ward  to  Enforce  Settlement  by  Aatvmptit. 

On  the  termination  of  a  gruardlanshlp,  without  a  settlement  of 
the  guardian's  accounts,  and  ascertainment  of  the  amount  dne 
trom  him.  In  some  appropriate  manner,  an  action  of  atiwnptit 
cannot  be  Invoked  hy  the  ward  to  enforce  settlement  of  Uie  ac- 
counts and  payment  of  the  amount  remalnlns  In  the  guardian's 
hands,     (p  662). 

2.  Same — Continuance  of  Relation  for  Purpoiet  of  Settlement. 

For  the  purposes  of  settlement,  the  Kuardlanshtp  Is  deemed  to 
continue  after  It  has.  In  law,  ceased,     (p.  GG4). 

Krror  to  Circuit  Court,  Hancock  County. 
Action  by  Ida  B.  Mitchell  and  others  against  Malioda  PenDV. 
There   was   a   directed   verdict   for   defendant,   and  plaintiffs 
bring  error. 

'  Affirmed. 

M  w.  T».      . 
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0.  S.  Marshall  and  John  Marshall,  for  plaintiffs  in  error. 
E.  A.  Hart,  ioT  defendant  in  error. 

POFFEXBAKOBB,  JUDOE. 

In  an  action  of  assumpsit,  brought  by  Ida  B.  Mitchell  and 
Geo.  Mitchell,  her  husband,  againat  Malinda  Penny,  for  the 
recovery  of  money,  due  from  the  defendant  to  the  female  plain- 
tiff, the  circuit  court  of  Hancock  county,  deeming  the  evi- 
dence, offered  and  adduced,  variant  from  the  declaration  and 
the  remedy  inappropriate,  refused  to  admit  the  evidence  offered, 
and  directed  a  verdict,  and  gave  judgment,  for  tlie  defendant. 

The  declaration  contains  only  the  common  counts  and  the 
plaintiffs  attempted  to  recover,  upon  it,  a  debt,  arising  out 
of  a  fiduciary  relation,  formerly,  if  not  at  present,  subsisting 
between  the  defendant  and  the  said  Ida  B.  Mitchell.  The  for- 
mer was  a  widow,  and  the  latter  a  daughter  of  Wm.  G.  H. 
Blackwell,  who  died  many  years  ago.  After  his  death,  the 
widow,  having  qualified  as  guardian  for  her  children,  received 
government  pensions  for  them.  After  having  so  qualified,  slie 
married  and  removed  from  the  state.  What  disposition  she 
made  of  the  pension  money  is  not  very  clea.riy  indicated  by 
the«vidence,  but  it  seems  she  expended  a  portion  thereof  in  the 
maintenance  of  the  family  and  invested  some  of  it  in  a  parcel 
of  real  estate  for  some  of  the  children.  A  small  farm,  owned  by 
her  and  heavily  encumbered,  was  recently  sold  by  E.  D.  Marshall, 
trustee,  and  produced  a  sum  considerably  more  than  the  lien 
debt  for  which  it  was  sold.  Claiming  $800.00  due  her  from 
her  mother  on  account  of  the  pension  money,  so  received,  Mrs. 
Mitchell  and  her  husband  brought  this  action  and  attached  the 
surplus  proceeds  of  sale  of  the  land  in  the  hands  of  the  trustee. 
For  proof  of  the  receipt  of  the  money  and  the  amount  thereof, 
the  plaintiffs  offered  a  statement,  sworn  to  before  a  notary, 
and  filed  in  some  other  proceeding,  showing  the  condition  of  tlie 
guardian's  account,  disclosing  the  receipt  of  $853.40  for  the 
female  plaintiff  in  this  action,  and  a  claim  of  credit  for  all  of 
it  but  $33.90.  As  indicated  by  the  court's  observations,  in 
ruling  upon  this  evidence,  it  was  rejected,  under  the  impression 
that,  as  it  showed  the  money  had  been  received  in  the  capacity 
of  guardian,  the  enforcement  of  payment  thereof  to  the  ward 
se  w.  v«. 
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is  within  the  exclusive  juriediction  of  the  equity  courts,  or, 
at  leaet  not  cognizable  in  assumpsit.  To  sustain  the  action  of 
the  court,  the  attorney  for  the  defendant  in  error  seta  up  in  bis 
brief  misjoinder  of  parties  plaintiff,  insisting  that,  if  the  evi- 
dence proves  any  right  of  recovery  it  is  a  sole  right  in  the 
wife  and  not  a  joint  right  of  action  in  her  and  her  husband. 

First  disposing  of  the  last  objection,  we  hold  it  untenable, 
under  the  ruliogs  in  Normile  v.  Trturtion  Co.,  57  W.  Va.  132, 
and  Clay  et  vx  v.  St.  Albans,  43  W.  Va.  539,  declaring  the 
husband  may  join  the  wife  as  plaintiff  in  actions,  concerning 
her  separate  estate.  The  declaration  sets  forth  no  joint  right 
of  action,  nor  any  at  all  in  the  husband.  His  joinder  is  a 
mere  formal  matter. 

The  authorities  relied  upon  for  appropriateness  of  the  remedy 
do  not  sustain  it.  In  a  sense,  assumpeit  is  an  equitable  remedy, 
but  it  always  sounds  in  damages,  and  no  authority  goes  so  far  aa 
to  make  it  a  snbetitnte  for  remedies  in  equity.  >We  do  not  say 
whether  after  the  termination  of  the  guardianship  and  set- 
tlement of  the  account,  in  some  proper  way,  the  ward  could 
invoke  this  remedy  against  bis  former  guardian.  Tliere  may 
be  authority  for  this,  but  we  have  been  on^le  to  find  any, 
justifying  its  employment  in  the  absence  of  a  settlement  of  the 
account.  Between  the  guardian  and  ward,  there  eiiets  a 
fiduciary  relation.  It  is  not  one  of  debtor  and  creditor.  The 
guardian  is  the  legal  custodian  of  the  estate.  He  has  right 
of  possession,  though,  in  equity,  the  ward  is  the  real  owner 
of  the  property.  This  relationship  denies  application  of  the 
ordinary  legal  remedies,  such  as  assumpsit  and  debt,  based 
upon  the  theory  of  a  contract  between  the  parties,  express  or 
implied,  and  sounding  in  damages.  The  ancient  and  practically 
obsolete  common  law  action  of  account  is  the  only  ^>pn^riate 
legal  remedy.  Field  v.  Torrey,  7  V.  373 ;  1  Bac.  Abr.  44.  In 
that,  the  only  issue  was  liability,  not  for  money  but  to  account 
The  defendant  could  plead  his  willingness  to  account  and  too- 
fess  his  liability,  or  deny  that  he  was  ever  nnder  any  dnty  to 
account,  or  plead  that  he  had  rendered  a  full  account  or  set 
up  a  release,  a  bond  ^ven  in  satisfaction  or  the  statute  of  limita- 
tions, when  available.  If  he  failed  on  an  issue  so  made,  judg- 
ment in  the  first  instance  was  not  recdeivd  for  any  som  ol 
money.    It  was,  not  that  the  plaintiff  recover,  but  that  the  de- 
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fendant  render  an  account.  The  judgment  wae  technically 
known  as  that  of  quod  computet.  After  the  entry  thereof  the 
caae  went  to  anditore  for  a  settlement  of  the  accoant,  and 
on  the  return  of  their  finding  judgment  was  rendered  for  the 
amount  ascertained  b;  them.  1  Bac.  Abr.  43  to  54,  inc.;  1 
Chitty  PI.  (11  Am.  Ed.)  488;  Andrew's  Stephen's  PL  78  n. 
The  action  lay  against  guardians  in  socage,  bailiffs,  receivers, 
one  merchant  in  favor  of  another,  partner  against  partner,  and 
perhaps  others.  It  was  not  in  any  sense  like  assumpeit,  be- 
cause it  did  not  sound  in  damages.  Chitty  says  either  it  or  a 
suit  in  equity  must  be  resorted  to  for  settlement  of  partner- 
ehip  accounts,  on  account  of  the  nature  of  the  situation  of 
the  parties  and  the  same  reasoning  clearly  applies  in  trana- 
actitms  between  guardian  and  ward.  Hence,  its  use  between 
guardian  and  ward  is  no  precedent  for  a  resort  to  assumpait 
or  debt  by  a  ward  in  seeking  relief  against  his  guardian.  Its 
counter  part  was  a  bill  in  equity  for  an  accounting,  in  which 
proceeding  practically  the  same  course  is  pursued.  Neal  v. 
Keel's  Exra.,  4  T.  B.  Mon.  (Ky.)  162;  1  Chitty  PI.  (11  Am. 
Ed.)  39,  That  this  is  the  remedy  usually  pursued  io  such 
cases  in  this  jurisdiction  is  so  well  known  as  to  require  no 
citation  of  authority  to  sustain  it.  In  confirmation  of  our  con- 
clusion that  aisum.pgit  does  not  lie,  we  cite  9  Enc.  PI.  &  Pr. 
949,  saying  the  transactions  of  guardians  are  examinable  only 
in  a  court  of  equity,  or  in  some  other  court  specially  authorized 
to  examine  and  adjust  their  accounts;  21  Cyc.  196,  197,  saying 
"The  jurisdiction  of  courts  of  law  over  suits  by  or  against 
guajdian  or  ward  depends  upon  the  nature  of  the  suit,  and  upon 
the  special  statutory  provisions  of  the  various  states  relating 
to  jurisdiction.  •  •  *  The  relation  of  guardian  and  ward  and 
the  rights  and  liabilities  growing  out  of  it  are  precoliarly  within 
the  jurisdiction  of  a  court  of  equity";  and  Woemer  Guard, 
sec.  46,  saying  "The  necessity  of  a  previous  accounting,  be- 
fore there  can  be  an  action  at  law  for  a  recovery  on  the  bond, 
is  held  to  extend  to  suits  against  the  principal  himself  as  well 
as  the  surety;  the  ward  can  bring  no  action  at  law  against  the 
guardian  so  long  as  the  relation  of  guardian  and  ward  subsists." 
This  seems  to  imply  that  the  ward  may  maintain  an  action  at 
law  after  the  termination  of  the  guardianship,  but  it  only  means 
that,  until  the  guardianship  ceases,  the  ward  can  have  nothing 
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more  than  a  settlement.  The  same  author  Bays,  in  section  94, 
"That  an  action  at  law  cannot  be  brought  for  a  gnardian's 
liability,  either  against  the  guardian  or  his  anreties,  nntil  there 
has  been  an  accounting  in  the  court  having  original  jurisdiction 
of  guardians'  accounts  has  been  Btat«d  in  a  former  chapter." 

It  is  fair  to  counsel  to  say  he  tacitly  admits  inappropriate- 
ness  of  this  remedj  within  the  duration  of  the  guardianship. 
His  contention  is  that  it  has  terminated  by  reason  of  the  mar- 
riage of  the  guardian  and  her  removal  from  the  state  and  the 
attainment  of  her  majority  by  the  ward.  We  are  unable  to  per- 
ceive how  this  can  make  any  difference.  The  manner  of  the 
termination  of  the  guardianship  cannot,  in  reaswi, -affect  the 
basis  of  settlement  or  the  method  of  obtaining  it.  Therefore, 
neither  marriage  nor  removal  from  the  state  is  important  upon 
this  inquiry.  Nor  can  the  termination  of  the  guardianship, 
however  effected,  do  away  with  rights  accrued,  or  certain  re- 
lations established,  while  the  guardianship  endured.  That 
relationship  made  the  guardian  liable  to  a  settlement,  upon  cer- 
tain principles  and  in  a  certain  manner,  to  be  enforced  by  cer- 
tain kinds  of  procedure.  These  rights  vested  during  the  guard- 
ianship and  have  not  been  changed  by  the  cessation  thereof. 
The  termination  of  the  guardianship  has  given  the  ward  but 
one  single  additional  right,  namely,  to  have  the  money  paid 
over  to  her,  after  ascertainment  of  the  amount  due  in  the  man- 
ner prescribed  or  established  for  the  settlement  of  the  aceounts 
of  guardians.  For  the  purposes  of  settlement,  therefore,  hut  for 
nothing  else,  the  guardianship  is  deemed  to  continue,  just  ta 
a  partnership  or  a  corporation  continues,  after  dissolution,  for 
purposes  of  settlement.  This  subsequent  duration  is  a  mere 
fiction,  of  course,  but  it  is  necessary  for  the  effectuation  of 
justice  and  vindication  of  substantial  rights.  Of  course,  the 
termination  of  the  guardianship  puts  an  end  to  the  power  of 
the  guardian  to  act  any  further  on  behalf  of  the  ward.  There- 
after he  cannot  rightfully  receive  payment  of  money  due  the 
ward  and  must  relinquish  control  of  the  letter's  proper^. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  judg- 
ment complained  of  should  be  affirmed. 
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CHARLESTON. 

RoBiKsox  V.  Lowe. 

Submitted  June  7,  1909.     Decided  January  25,  1910. 

1.     Advebse  Posbesbio.x — Interlock  of  Patents — RioMa  of  Claimanti. 
Point  6  In  WiUon  v.  Braden,  48  W.  Va.  196.  as  to  possession 
of  Interlock,  re-afflnned.     (p.  665). 

Error  to  Circuit  Court,  Wetzel  County. 
Action  by  S.  I.  Bobinson  and  others  against  John  M,  Lowe. 
Judgment  for  defendant,  and  plaintiffs  bring  error. 

Affirmed. 
Tkos.  P.  Jacobs,  for  plaintiffs  in  error. 
E.  0.  Keifer,  for  defendant  in  error. 

Brasnon,  Judge: 

This  case  has  been  before  this  Court  twice  before.  50  W. 
Va.  ?5,  56  Id.  308.  Four  jury  trials  have  been  had  in  it.  It 
is  an  action  of  ejectment  in  Wetzel  county  involving  two  small 
parcels  of  land,  one  of  10  acres,  called  the  "Island  Interlock," 
the  other  20  acres  called  the  "Gas  Well  Interlock."  Verdict 
and  judgment  having  been  given  for  defendant,  the  plaintiffs 
bring  a  writ  of  error. 

The  complaint  is  made  that  instruction  8  was  refused  plain- 
tiffs. It  reads  aa  follows:  "If  the  Jury  believe  from  the  evi- 
dence that  S.  I.  Hobinson  under  his  patent  entered  upon  the- 
land  embraced  therein  and  took  possession  of  the  same  by  him- 
self or  his  tenant,  then  he  was  in  possession  of  the  whole  of  said 
tract  of  land  not  actually  in  the  possession  of  some  other  party, 
and  if  you  believe  that  such  possession  has  continued  for  more 
ttian  10  years  by  the  said  Bobinson  or  his  tenants,  then  his 
poasession  under  his  patent  gave  him  a  perfect  title  to  the  land 
actually  in  his  possession,  notwithstanding  you  may  believe  some 
part  of  his  survey  may  have  been  overlapped  by  an  older  patent." 
This  would  suggest  to  the  jury  the  question  of  an  interlock 
of  the  defendant's  older  patent  with  plaintiffs'  younger  patent, 
and  if  there  was,  then  plaintiffs  would  have  the  benefit  of  pos- 
session extending  over  on  the  defendant's  land.    But  there  could 
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not  be  8ticb  interlock  when  the  plaiatiifs'  patent  called  for  de- 
fendant's older  patent,  and  to  nm  with  its  lincB.  Robinton 
V.  Sheets,  63  W.  Va.  394.  Thia  tended  to  give  Robinson  the 
benefit  of  poeseeEion  over  bie  bonnda.  But  there  is  other  ob- 
jection to  the  instmction.  Suppose  an  interlock  betwe«i  sen- 
ior and  jonior  grante.  This  instruction  would  ssy  that  a  pos- 
Eesslon  anywhere  on  the  land  of  the  junior  grant  would  take 
in  land  of  the  interlock,  if  poeseeeion  under  the  senior  is  not 
within  the  interlock.  The  junior,  though  in  possession  within 
hie  bounds,  can  not  be  accounted  in  possession  of  the  Inter- 
lock, unless  he  has  actual  physical  possession  in  it  Construc- 
tive-actual possession  arising  from  possession  elsewhere  will 
not  do.  Wilson  v.  Braden,  48  W.  Va.  196.  I  see  that  it  was 
discussed  and  disapproved  in  former  decision,  50  W.  Va,  79. 

As  tct  refusal  of  instruction  9,  it  is  enough  to  say  that  it 
was  condemned  in  60  W.  Va.  75,  a  former  decision  in  this 
case. 

Complaint  is  made  that  the  court  gave  defendant's  instmc- 
tions  1,  S,  3,  b,  7  and  8.  Instractione  2  and  3  are  instructions 
8  and  9  approved  in  the  former  decision  in  50  W.  Va.  75. 
That  case  on  page  84  states  principles  which  will  approve  in- 
struction 7,  that  a  plaintiff  in  ejectment  must  locate  his  bonnd- 
ary.  We  see  no  objection  to  the  other  instructions.  Kone  of 
them  involve  principles  not  well  settled.  As  to  some  pmnts 
in  the  petition  for  writ  of  error  as  to  other  matters,  we  see  no 
error.  A  question  was  refused.  The  answer  expected  does 
not  appear.  It  is  wbolly  immaterial  anyhow.  As  to  two  other 
matters  there  is  no  exception,  and  they  are  immaterial,  if  even 
we  coiJd  consider  them. 

This  case  is  one  requiring  no  opiuioa  but  only  a  judgment 
of  aifirmance  in  the  order  book.  Thia  Court  wastes  a  great 
deal  of  precious  time  in  writing  opinions  only  to  reiterate  again 
and  again  settled  law,  to  the  great  delay  of  decision  ot  causes, 
a  practice  which  is  a  great  evil,  in  my  humble  opinion,  and  not 
required  by  the  Constitution  under  true  constmctioD. 

This  unfortunate  litigation,  costly  t«  the  public,  and  ruinous 
to  the  parties,  should  end,  and  this  we  do  by  affirmance. 

Affirmed. 
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CHARLESTON. 

Wtatt^  Adm%  v.  Noems. 
Submitted  February  3,  1909.     Decided  Janutuy  25,  1910. 

1.  Wills — Conttruction — Uaval  Meaning  oj  Words. 

The  words  of  a  will  muet  receive  their  usual  and  popular 
ordinary  Bignlficatlon,  unless  there  is  something  In  the  con- 
text or  the  subject  matter  plaial]'  Indicating  a  dlCarent  use  of 
the  terms  employed,     (pp.  668,  669). 

2,  Sake — Coiutruction — Properly  Conveyed. 

A  bequest  of  a  grocery  store  and  Its  businesB,  together  with 
all  accounts,  claims  and  debts  due  and  owing  to  the  testator 
and  growing  out  of  tlie  business,  does  not  embrace  deposits  In 
bank,  when  there  is  nothing  in  the  will  clearly  Indicating  that 
the  words  nsed  are  employed  In  a  eense  different  from  tbelr 
ordinary  acceptation,     (pp.  669,  670). 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  C.  R.  Wyatt,  AdminiBtrator  of  EllaTorth  Norris, 
agaiuet  George  W.  Norris,  Claude  Q,  Nome,  aod  otberB.  From 
the  decree,  defendant  Claude  D.  Kottib  appeals. 

Affirmed. 

Cam^ell,  Beffley  &  Davis,  for  appellant. 
Molt  &  Duncan,  for  appellee. 

KOBIUaON,  PRESinENT: 

TMb  Buit  calla  for  a  construction  of  the  will  of  Ellawortb 
Norria,  deceased.  The  testator  was  a  bachelor.  He  owned  a 
considerable  estate,  all  of  which  he  devised  and  bequeathed  to 
his  brothers  and  sistere,  by  specific  diBpositions  in  the  will.  He 
bequeathed  to  his  brother,  Claude  D.  Norris,  a  retail  grocery 
store  together  with  all  aceounte,  claims  and  debts  due  and  ow- 
ing to  the  testator  and  growiug  out  of  the  business  of  that 
grocery.  In  two  banks  were  deposits  in  the  individual  name  of 
the  testator,  aggregating  more  than  three  thousand  dollars, 
which  deposits  had  arisen  wholly  from  the  receipts  of  the 
store.  Claude  D.  N^oiris  contends  that  this  money  is  signified 
in  the  meaning  of  accounts,  claims  and  debts  growing  out  of  the 
grocery  business.  He  insists,  therefore,  that  the  money  passed 
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to  him  bv  the  wil).  His  brotliers  and  sisters  contend  that  it 
passed  equally  to  them  and  Claude  D.  Norris  under  the  resid- 
uary clause  of  tlie  vill.  The  circuit  court  held  that  the  lat- 
ter contention  must  prevail,  and  Claude  D.  Norris  has  ap- 
pealed. 

Evidence  has  been  introduced  relating  to  the  situation  of  the 
parties,  to  some  declarations  of  the  testator,  and  to  other  mat- 
ters. But  the  language  of  the  will  is  plain.  The  intention 
of  the  testator  is  obtainable  from  that  lajiguage.  The  will 
itself  and  the  surrounding  circumstances  are  not  such  as  to  de- 
mand an  interpretation  different  from  that  disclosed  by  the 
ordinary  meauing  of  the  terms  employed.  "We  must  look  to 
the  will  alone. 

The  particular  paragraphs  of  the  will  which  concern  our  con- 
sideration of  the  ease  are  the  following: 

'■'First :  I  desire  that  all  my  just  debts  and  funeral  expenses 
may  be  paid. 

Second:  •  •  •  •  Also,  I  give,  devise  and  bequeath  unto  my 
brother  Claude  D.  Korris,  my  entire  stock  of  groceries  and 
business  conducted  by  me  at  Xo.  1033  Third  Avenue,  in  the 
City  of  Huntington,  West  Tii^nia,  together  with  all  accounts, 
claims  and  debts  due  and  owing  me,  growing  out  of  said  busi- 
ness to  be  his  absolutely. 

Fifth :  All  the  rest  and  residue  of  my  property,  real,  personal 
and  mixed,  including  two  vacant  lots  in  the  City  of  Hunting- 
ton, one  situate  on  Fifth  Stneet  and  the  other  in  Riverview, 
I  give  and  devise  unto  my  brothers,  Claude  D.  Norris,  George 
W.  Xorris,  William  Xorris  and  Frank  Norris,  and  unto  my 
sisters,  Mrs.  A.  E.  York  and  Mrs.  Ella  Crank,  to  be  divided 
equally  among  them,  to  be  held  by  them  absolutely." 

Was  it  the  intention  of  the  testator  to  give  Claude  D.  Xorris 
the  money  in  the  banks?  He  has  not  in  direct  words  said  so. 
Then,  do  the  words  "all  accounts,  claims  and  debts  due  and 
owing  me,  growing  out  of  said  business"  embrace  in  their  im- 
port this  money? 

The  words  of  a  will  must  receive  their  usual  and  ordinarj 
popular  signi0cation,  unless  there  is  something  in  the  contest 
or  the  subject  matter  clearly  indicating  a  different  use  of  tbt 
terms  employed.  Page  on  Wills,  section  471;  1  Kedfi^d  oa 
Wills,  438;  30  Amer.  &  Eng.  Enc.  of  Law,  670.  If  a  testator 
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uses  common  wordB,  his  intentions  should  be  obser\e(i  according 
to  tiie  common  understanding  of  those  words,  unless  a  contrary 
meaning  is  plainly  disclosed.  Kennon  v.  McRoberts,  1  Wash. 
(Va.)  100;  1  Amer.  Dec.  428.  In  the  will  before  us  there  is 
nothing  to  indicate  that  the  -words  under  consideration  were 
used  in  any  sense  that  is  different  from  their  usual  acceptation. 
Then  they  should  be  construed  according  to  their  ordinary  use 
in  the  transactions  of  mankind.  Parker  v.  Marchant,  19  Eng, 
Ch.  Kep.  355.  These  obeerrations  lead  us  to  inquire:  What 
is  the  ordinary  understanding  of  the  words  "accounts,  claims, 
and  debts"  as  used  in  this  will?  To  be  more  specific,  and  to 
reach  more  nearly  the  case:  Do  these  words  ordinarily  signify 
money  on  deposit  in  bank?  Our  answer  is  that  they  do  not. 
In  common  acceptation,  money  in  bank  is  considered  as  ready 
money,  not  as  an  account,  claim  or  debt  due  to  the  depositor. 
Dabney  v.  Coilrdl's  Ex'r.,  19  Grat.  578.  Lord  Lyndurst  com- 
ments on  this  fact  in  Parker  y.  Marchant,  supra,  wherein  he 
says :  "\obody  can  doubt  that,  in  the  ordinary  use  of  language, 
money  at  a  banker's  would  be  considered  as  ready  money. 
Everybody  speaks  of  the  sum  wliich  he  has  at  bis  banker's  as 
money:  'my  money  at  my  banker's',  is  a  usual  mode  of  expres- 
sion. And  if  it  ie  money  at  the  banker's,  it  is  emphatically 
ready  money,  because  it  is  placed  there  for  the  purpose  of  being 
ready  when  occasion  requires  it:  it  is  received  upon  the  under- 
standing that  it  shall  be  so  ready."  We  must  presume  that  lllls- 
worth  Xorris  thought  of  his  money  in  the  bank  as  ready  money, 
as  men  ordinarily  do.  And  he,  so  thinking  of  it,  in  the  prepara- 
tion of  his  will,  thereby  excluded  it  from  the  meaning  of  "ac- 
counts, claims  and  debts"  as  he  used  those  words.  When  men 
speak  of  "accounts,  claims  and  debts"  belonging  to  a  merchan- 
tile  business,  or  even  growing  therefrom,  they  do  not  ordinarily 
have  in  mind,  as  embraced  in  those  terms,  money  in  bank. 
They  usually  have  in  mind  the  accounts,  claims  and  debts 
against  customers.  They  think  of  the  money  Hn  bank  as  a 
wholly  different  thing — that  which  may  have  come  from  the 
business,  but  which  has  been  separated  therefrom.  Surely  we 
cannot  say  that  an  accumulation  of  money  in  bank,  growing 
from  a  business,  still  belongs  to  that  business.  The  business 
is  one  thing,  the  money  is  a  different  thing — the  result  of  the 
business.     If  one  says  to  you  that  his  store  and  its  business. 
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including  all  acconnta,  claims  and  debts  growing  therefrom,  are 
Torth  £ve  thousand  dollars,  yoa  do  not  tmderstand  him  to 
include  the  bank  account.  You  consider  it  bis  ready  monej, 
&ie  same  as  that  in  his  pockst.  Toa  know  that  he  refers  on]; 
to  the  value  v  of  the  goods  in  the  store  and  the  goods  that  have 
been  Bold  but  for  which  paTment  has  not  been  made. 

That  Ellsworth  Norria  did  not-  consider  .the  money  in  bank 
as  included  in  the  bequest  to  Claude  B.  Vorris  plainly  appears 
from  another  consideration.  Except  under  the  residuary  clause, 
the  derises  and  bequests  were  in  each  case  specific.  He  gave 
a  particular  property  or  a  stated  sum  in  each  instance.  It  is 
evident  that  he  intended  each  beneficiary  to  have  the  whole  of 
that  which  he  gave  him.  Yet  we  must  presume  that  Jie  knew 
that  there  would  be  costs  of  administration,  and  we  observe  that, 
in  the  first  paragraph  of  the  will,  he  directed  the  payment  of 
debts  and  funeral  expenses.  He  contemplated  tiie  payment  of 
all  these  things.  From  what  money  did  he  intend  them  to  be 
paid  if  not  from  the  money  in  the  banks  F  It  appears  that  he 
had  no  other  property  which  he  considered  of  certain  vahie 
except  that  which  he  had  specifically  devised  or  bequeathed. 
He  evidently  contemplated  the  payment  of  debts,  funeral  expen- 
ses, and  other  charges  from  the  money  in  the  banks.  Thus 
we  know  that  he  did  not  consider  that  he  bequeathed  the  money 
to  his  brother  Claude.  The  money  in  the  banks,  remaining 
after  the  payment  of  the  debts  and  necessary  expenses,  passed 
by  the  fifth  paragraph  of  the  will. 

The  views  which  we  have  expressed  make  it  unnecessary  to 
consider  the  writing  by  which,  it  is  alleged,  Claude  D.  Xorris 
agreed  to  a  distribution  of  the  money  in  bank  equally  among 
the  brothers  and  sisters.  If  he  did  so  agree,  he  did  only  that 
which  the  testator  directed  in  the  will. 

The  decree  of  the  circuit  court  is  plainly  right;  it  vrill  be 
affirmed. 

Affirmed. 
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CHARLESTON. 

Mats  Ckeee  Coal  Compant  v.  Todd  et  aJs. 
Submitted  February  16,  1909.     Decided  February  1,  1910. 

1.  CoaTiRDANCB— Orounds — Ab»ence  of  Witnets. 

This  Court  win  not  T«verB«  the  Ju<^pneat  of  the  trlaj  court 
for  refuBlng  to  grant  a  continuance  to  one  of  the  parties  on 
account  of  the  absence  of  a  material  witness  when  It  appears 
from  the  record  that  such  wltnesB  Is  a  non-resident  of  the 
state,  and  the  i>arty  desiring  his  tcBtimony  could  hare  taken  his 
deposition  before  the  trial,    (p.  672). 

2.  Tbial — Inttmction — Bepe  (it  I  on. 

When  certain  iuBtructlons  are  given  which  correctly  propound 
the  law  applicable  to  the  state  of  facts  developed  by  the  evi- 
dence in  the  Itiai  of  a  case.  It  Is  not  error  to  refuse  other  In- 
structions which  state  the  same  law  In  a  different  form.  (p. 
671). 

3 .  Same— 7n*(n»i:Iton», 

It  Is  not  error  to  refuse  an  Instruction  which  does  not  rest 
npon  some  material  fact  which  is  either  admitted,  or  supported 
by  some  appreciable  evidence,     (p.  677). 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  the  Mate  Creek  Coal  Company  against  Fred  C. 
Todd  and  othere.  Judgment  for  plaintiff,  and  defendants 
bring  error. 

Affirmed. 

Stohes  <6  Bronson,  for  plaintiffs  in  error. 

Sheppard,' Goodyioontz  &  Scherr,  for  defendant  in  error, 

WiLLLAiTS,  Judge: 

The  Mate  Creek  Coal  Company,  a  corporation,  engaged  in 
mining  and  selling  coal,  brought  an  action  of  assumpsit  in  the 
circuit  court  of  Mingo  comity  against  Fred  C.  Todd,  J,  J.  Sul- 
livan and  6.  S.  Calder,  partners  in  the  business  of  selling  coal, 
commonly  known  as  a  selling  agency,  doing  business  in  the 
firm  name  of  "Damascus  Coal  Company";  and  on  the  18th 
of  September,  1907,  recovered  a  judgment  against  them  for 
$1,030.23.  To  this  judgment  defendants  obtained  a  writ  of 
error. 
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A  number  of  eirora  are  assigiied.  The  first  is  that  it  wm 
error  to  refuse  a  continuance  of  the  case  on  account  of  the 
abBence  of  J.  J.  Sullivan,  one  of  the  defendants,  claimed  to  be 
a  material  witneeB  and  unable,  on  account  of  sickness,  to  at- 
tend upon  the  trial.  The  testimony  of  Fred  C.  Todd,  another 
one  of  the  defendants,  was  taken  in  support  of  the  motion  for 
a  continuance,  and  is  n^e  a  part  of  the  record.  His  testimony 
proves  that  Sullivan  lived  in  Cincinnati,  Ohio;  that  he  was 
suffering  from  nervous  prostration  and  wa«  under  the  care  of 
a  physician ;  that  from  the  April  previous  to  within  a  week  be- 
fore the  trial,  he  had  been  in  a  hospital  in  Grand  Bapids, 
Michigan;  that  on  his  return  to  Cincinnati,  Ohio,  he  was  able 
to  walk  from  the  depot  to  the  street  car;  and  that  he  was  not, 
at  the  time  of  the  trial,  confmed  to  his  bed;  that  the  case  was 
continued  at  the  previous  tenn  of  court  on  account  of  the  ab- 
sence of  this  same  witness.  The  affidavit  of  Thomas  Bent- 
ham,  one  of  defendants'  attorneys,  was  also  filed  in  support 
of  the  motion.  It  states  that  the  condition  of  Sullivan  had 
been  such  that  his  deposition  could  not  have  been  taken,  and 
that  he  was  a  material  witness.  The  court  may  have  concluded 
from  the  testimony  of  Todd  that  the  motion  was  made  to  delay 
trial ;  or,  it  may  have  thought  the  evidence  not  sufficient  to  prove 
that  Sullivan's  deposition  could  not  have  been  taken.  One  con- 
tinuance had  already  been  granted  on  account  of  Sullivan's 
sickness.  The  evidence  in  support  of  the  motion  does  not  show 
that  his  deposition  could  not  have  been  taken  in  the  mean  time. 
The  trial  court  is  vested  with  a  sound  discretion  in  the  matter 
of  granting,  and  of  refusing,  continuances,  and  this  Court  will 
not  reverse  the  rulings  of  the  lower  court  upon  such  motion  an- 
Jess  it  is  plainly  erroneous.  Riddle  v.  McOinnis,  22  W.  Va, 
'^.yi;  Hewitt's  Case,  17  Grat.  627;  State  v.  Betsair,  11  W.  Va. 
703;  Marmet  v.  Archibald,  37  W.  Va.  778;  Banh  v.  Ralph- 
snijder,  54  W.  Va.  231. 

The  action  was  brought  to  recover  money  whicli  plaintiff 
claimed  to  be  due  it  on  account  of  coal  sold  and  delivered  to  de- 
fendants in  pursuance  of  a  special  contract  of  safe.  The  prin- 
cipal defense  is  that  the  coal  was  not  prepared  at  the  mine  ac- 
cording to  agreement,  and  not  as  defendants  had  ordered  it  to  be 
prepared ;  that  when  lump  coal  was  ordered  it  would  often  con- 
tain too  great  a  per  centum  of  slack;  that  on  account  of  this 
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fact  defendants  were  compelled,  in  many  instanceB,  to  allow  a 
rebate  to  their  cuBtomere;  and  that,  before  they  could  dispose  of 
the  coal  to  some  other  buyer,  they  would  be  charged  demurrage 
by  the  railroads.  Defendants  pleaded  such  rebates  and  de- 
murrage as  sets  off  to  plaintiffs  demand,  and  also  pleaded  pay- 
ment. The  contract  was  not  reduced  to  writing,  and  the  evi- 
dence aB  to  its  exact  terms  is  conflicting.  S.  T.  Lambert,  pres- 
ident and  general  manager  for  plaintiff,  testifies  that  it  was 
made  on  the  9th  or  10th  of  Kovember,  1905,  between  himself 
and  George  W.  Johnson,  agent  of  the  defendants;  that  defend- 
ants agreed  to  sell  the  output  of  plaintiff's  mine  at  a  guaranteed 
net  price  to  it  of  at  least  ninety-flve  cents  a  ton,  on  the  basts  of 
a  run  of  mine,  and  as  much  more  than  the  ninety-five  cents  per 
ton  as  defendants  would  be  able  to  get  for  the  coal,  less  their 
commission  of  ten  per  centum,  which  commission  was,  in  no 
event,  to  reduce  the  net  price  to  jJaintiff  below  ninety-five  cents 
per  ton.  He  further  testifies  that  two  of  the  defendants,  Sulli- 
van and  Todd,  about  a  week  or  ten  days  after  the  contract  was 
made  with  their  agent  Johnson,  came  to  the  miue  in  Mingo 
county,  examined  the  character  of  the  coal,  the  tipple  and  the 
screen  over  which  the  coal  was  to  be  screened  when  other  than 
run  of  mine  coal  was  to  be  ordered;  that  plaintiff  was  at  that 
time  using  a  one  inch  screen ;  that  Sullivan  and  Todd  were  sat- 
isfied with  the  contract ;  that  they  agreed  that  it  was  to  run  for 
a  month  at  a  time;  or,  as  witness  puts  it,  from  month  to  month. 
Lambert  is  corroborated  by  the  testimony  of  George  W.  John- 
son, agent  of  defendants,  whose  authority  to  make  the  contract 
is  admitted.  The  evidence  further  proves  that  for  the  output 
of  plaintiff's  mine  for  the  month  of  November  defendants  set- 
tled and  paid  plaintiff  a  net  price  of  more  than  one  dollar  per 
ton,  notwithstanding  some  of  the  sets  off  filed  by  them  are  on  ac- 
count of  charges  for  rebates  and  demurrage  on  cars  of  coal 
shipped  in  that  month.  Mr.  Lambert  testifies  that  the  agree- 
ment made  with  Johnson,  agent,  for  the  month  of  November 
continued  up  until  the  28th  or  S9th  of  December,  at  which  time 
he  met  Todd  and  Sullivan  at  Columbus,  Ohio;  that  Todd  then 
said  to  him,  all  three  being  present  together,  "We  will  allow 
you  one  dollar  and  two  and  one-half  cents  for  November,  that 
as  an  average  on  the  ton,  and  we  will  allow  one  dollars  and  five 
cents  for  December,  and  we  will  go  you  even  money  for  Janu- 
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aiy" ;  that  he  meant  by  "even  money"  one  dollar  per  ton.  On 
the  other  hand,  Todd  testifies  that,  in  accordance  with  the  agree- 
meat  made  at  Colurabna  on  the  28th,  or  29th,  of  December, 
they  were  to  sell  the  cool  for  plaintiff  on  a  conunission  of  ten 
per  ceatum,  run  of  mine  basis,  and  were  to  get  the  best  prices 
obtainable,  and  that  they  did  not  guaranty  any  particular  net 
price  per 'ton  to  plaintiff.  But  the  contract  not  being  in 
writing,  and  its  terms  being  a  disputed  fact,  makes  it  a  question 
for  the  jury  to  decide,  from  the  conflicting  testimony.  They 
evidently  found  the  contract  to  be  according  to  plaintifTs  ctm- 
tention  and,  there  being  sufficient  evidence  to  support  their 
finding,  this  Court  will  not  invade  their  peculiar  province  by 
Betting  aside  their  verdict  which  leste  upon  conflicting  onl 
testimony. 

Defendants  insiets  that  it  was  error  to  give  plaintiff's  in- 
struction No.  3,  which  tells  the  jury  that  if  they  believe  from 
the  evidence  tliat  defendants  undertook  to  sell  plaintiff's  coal  at 
the  net  price  to  plaintiff  of  ninety-five  cents  per  ton  for  Xo- 
vember  shipments,  one  dollar  and  five  cents  for  December  ship- 
ments, and  one  dollar  for  January  ehipmenta,  "then  that  the 
Jury  must  not  allow  any  deduction  from  such  net  amounts  on 
account  of  alleged  expenses  incurred  by  the  defendants  and  re- 
bates and  demurrage."  Rebates  are  defined  by  some  of  the 
witnesses  to  be  allowances,  or  deductions  from  the  price,  made 
by  the  defendants  to  some  of  their  customera  who  claimed  that 
the  coal  that  was  shipped  to  them  was  not  the  kind  they  had 
ordered,  and  as  the  loss  incurred  in  sometimes  reselling  coal  that 
had  been  shipped,  to  other  customers  who  refused  to  receive  it  for 
a  like  reason  •  and  demurrage  is  defined  to  be  the  charges  made 
by  the  railroads  for  failure  to  unload  cars  within  a  reasonable 
time  after  they  reached  their  destination,  the  charge  usually  be- 
ing about  one  dollar  per  day. 

Defendants  testified  that  much  of  the  coal  which  they  ordered 
to  be  shipped  to  their  customers  as  lump  was  rejected  by  said 
customers  because  it  contained  too  great  a  per  cent  of  nut  and 
slack,  and  that  they  had  to  resell  the  coal  at  a  less  price  to  other 
buyers,  and  that  in  some  instances  they  were  eompelW  to 
make  a  reduction  in  the  original  price  to  other  of  their  cus- 
tomers for  the  same  reason;  also,  that  before  they  could  make 
a  resale  of  the  coal  they  were  necessarily  delayed,  and  that  tb^ 
M  W-  T«. 


Feb.  1910.]  CoiL  Co.  v.  Todd.  675 

had  to  pay  demtinage  to  the  railroad  company  for  the  use  of 
carB.  And  they  contend  that  these  losses  should  be  borne  by 
plaintiff.  There  is  no  direct  evideD<%  in  the  case  that  plaintiff 
did  not  prepare  every  c&r  of  coal  just  as  defendants  had  ordered 
it  It  can  not  be  inferred  that  it  did  not  prepare  it  as  directed 
by  the  ordera  sent  in  by  defendants,  simply  because  some  of 
the  coal  ordered  as  lump  was  rejected  by  the  customer  because 
it  contained  a  lai^ge  per  centum  of  slack  and  nut  coal.  De- 
fendants knev,  at  the  time  they  made  the  contract,  that  the 
lump  coal  vas  to  be  separated  from  the  run  of  mine  by  means 
of  a  screen  having  one  inch  meshes ;  and  coal  so  prepared  vould 
necessarily  have  a  good  deal  of  slack  and  nut  coal  in  it  In  view 
of  this  fact  which  defendants  knew  before  making  the  contract, 
and  in  view  of  the  testimony  of  Mr.  Lambert,  Who  says  that  it 
was  distinctly  agreed  that  there  were  to  be  no  deductions  on 
account  of  rebates  and  demurrage,  and  that  plaintiff  was  to 
have  one  dollar  and  five  cents  for  December,  and  one  dollar  for 
January  shipments  of  coal,  it  waa  not  error  to  give  this  in- 
struction. It  correctly  sets  forth  the  law  applicable  to  plain- 
tiff's theory  of  the  case.  Counsel  for  defendants  insist  that  this 
instruction  is  in  conflict  with  instruction  N^o.  7  given  for  de- 
fendants, which  is  to  the  effect  that  «▼«»  though  the  jury 
should  believe  that  the  defendants  had  agreed  that  there  were 
to  be  no  charges  against  plaintiff  for  rebates  and  demurrage, 
yet,  if  they  further  believed  that  the  coal  shipped  was  not  the 
kind  and  quality  ordered  by  the  defendantB,  and  that  by  reason 
thereof  the  defendants  necessarily  incurred  additional  expense 
and  loss  on  said  coal,  without  fault  on  their  part  that  then  the 
defendants  would  be  entitled  to  a  credit  on  the  amount  sued 
upon  for  such  expenses  and  Iobs.  This  harmonizes  with  the 
plaintiff's  No.  3.  The  credits  which  No.  7  would  give  defend- 
ants are  tfot  "rebates"  and  "demurrage",  but  defendants'  actual 
loss  and  expenses,  if  any,  which  they  incurred  on  account  of 
plaintiff's  own  neglect  to  prepare  the  coal  properly.  No.  3  is 
not  a  binding  instruction;  it  states  the  law  applicable  to  one 
feature  only  of  the  case,  and  according  to  plaintiff's  theory.  It 
states  the  law  of  its  theory  correctly.  We  see  that  there  is  evi- 
dence to  support  this  theory;  the  jury  must  have  concluded  that 
the  evidence  was  enough  to  prove  it,  and  they  are  the  judges  of 
the  weight  of  evidence. 
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It  is  furthermore  insisted  that  the  court  erred  in  refosing  to 
give  to  the  jury  defendants'  jnBtmctions  Xos.  1,  3,  5  and  6.  Xo. 
1  would  tell  the  jury  that  if  they  believe  defendants  were  acting 
ae  agents,  or  factors,  for  plaintiff  in  selling  the  coal,  and  acted 
without  fault  or  negligence  on  their  part,  and  incurred  losses 
on  account  of  which  plaintitl  did  not  receive  the  prices  for  the 
coal  as  per  the  original  orders;  and  that  if  they  further  believe 
defendants  did  not  agree  to  reimburse  plaintiff  for  any  such 
losses,  then  plaintiff  can  not  charge  defendants  with  such  lose. 

No.  3  would  tell  the  jury  that  in  the  absence  of  fanlt  or  negli- 
gence on  the  part  of  the  agent,  or  factor,  growing  out  of  the 
business  transacted  by  the  agent,  or  factor,  for  bis  principal,  the 
agent,  or  factor,  is  not  liable  for  any  loas  incurred;  nor  would 
such  agent,  or  factor,  be  liable  for  any  loss  resulting  from  the 
improper  preparation  of  the  coal  whereby  a  resale  was  made 
necesearj',  and  demurrage  and  other  expenses  incurred.  Xo.  5 
would  tell  the  jury  that  if  defendants  were  acting  as  agents, 
or  factors,  for  plaintiff,  and  had  accounted  to  their  principal 
for  more  money  than  they  had  been  able  to  sell  the  coal  for  by 
the  use  of  proper  diligence  and  care,  that  then  they  would  be 
entitled  to  recover  back  the  excess  so  paid  to  their  principal.  The 
principles  embraced  in  Xos,  1,  3  and  5,  refused,  are  fully  cov- 
ered by  defendants'  Xo.  ?,  before  noticed,  and  by  their  Xo.  4, 
both  of  which  were  given,  Xo.  4  is  ae  follows:  "The  Court 
further  instructs  the  jury  that  in  the  absence  of  a  contract  to 
the  contmrv-,  the  principal  is  liable  to  the  factor  for  all  losses 
arising  from  the  sale  of  the  goods,  the  factor  using  due  prudence 
both  in  making  the  sale  and  in  attempting  to  collect  the  money, 
and  if  the  Jury  believe  from  the  evidence  in  this  case  that  the 
relation  of  principal  and  factor  did  esist  between  the  plaintiff 
and  defendants  during  the  time  of  the  dealings  testified  to  here- 
in, and  that  there  were  any  losses  in  the  sale  of  the  plaintiff's 
coal,  and  that  the  defendants  used  due  prudence  both  in  mak- 
ing sale  and  in  attempting  to  collect  the  money,  and  if  the 
jury  further  believe  that  the  defendants  advanced  to  the  plain- 
tiff the  price  of  said  coal  before  learning  of  such  losses,  then 
the  defendants  are  entitled  to  a  credit  on  the  sura  sued  upon 
in  this  action  to  the  extent  of  all  such  losses."  It  was,  there- 
fore, not  error  to  refuse  to  repeat  this  law  to  the  jury  in  the 
form  of  the  instructions  rejected. 
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Defendants'  No.  G,  rejected,  is  as  follows:  "The  Court  in- 
Btnicta  the  jury  that  if  they  believe  fr  the  evidence  in  this  case 
that  the  plaintiff  agreed  with  the  defendants  to  ship  lump  coal 
to  such  persons  as  the  defendants  might  designate  ajid  that  in 
preparing  snch  lump  coal  the  same  was  to  be  run  over  a  one 
inch  screen,  and  they  further  find  that  the  defendants  did  order 
such  lump  coal  to  be  shipped  by  the  plaintiS  and  that  such  coal 
was  so  shipped  as  lump  coal  but  afternards  refused  by  the  parties 
to  whom  the  same  was  shipped  for  the  reason  that  it  did  not 
meet  the  standard  of  lump  coal  passing  over  a  one  inch  screen, 
then  before  the  plaintiff  can  recover  for  the  coal  the  original 
price  offered,  it  must  appear  from  the  evidence  that  such  coal  did 
pass  over  said  one  inch  screen." 

This  instruction  was  not  proper,  because  there  is  no  evidence 
to  prove  that  the  defendanta'  customers  to  whom  lump  coal 
had  been  shipped  had  declined  to  receive  it  "for  the  reason  that 
it  did  not  meet  the  standard  of  lump  coal  passing  over  a  one 
inch  screen";  it  is  not  even  shown  that  any  of  said  customers 
knew  what  was,  or  what  should  be,  the  standard  of  lump  coal 
screened  over  sucli  a  screen,  that  is,  what  majtimum  per  cent,  of 
slack  it  should  contain.  The  excuse  given  by  them  for  reject- 
ing the  coal  is  that  it  did  not  come  up  to  the  standard  of  lump 
coal ;  that  it  contained  too  great  a  per  cent,  of  nut  and  slack. 
Two  or  three  of  these  customers  say  that  there  was  as  much  as 
fifty  or  sixty  per  cent,  of  slack  and  nut  in  some  of  the  coal 
which  had  been  shipped  to  them  as  lump,  but  none  of  them  state 
what  portion  of  the  nut  and  slack  was  slack,  or  what  per  cent, 
of  the  whole  was  slack.  The  only  one  of  defendants'  customers 
who  was  asked  to  define  what  he  regarded  as  lump  coal  says, 
that  he  supposed  lump  coal  was  prepared  by  being  screened 
over  a  four  inch  screen,  that  nut  coal  was  screened  over  a  two 
inch  screen  and  that  what  is  commonly  called  pea  coal  was 
screened  over  a  three-quarter  inch  screen.  So  far  as  the  evi- 
dence discloses,  all  the  other  customers  may  have  had  the  same 
idea  in  regard  to  the  kind  of  screen  necessary  to  produce  these 
three  different  grades  of  coal,  and  may  have  rejected  the  coal, 
becaose  it  did  not  measure  up  to  the  standard  of  lump  coal 
screened  over  a  four  inch  screen.  Plaintiff  did  not  contract 
with  defendants 'to  furnish  any  better  grade  of  lump  than  could 
be  prepared  by  running  the  coal  over  a  one  inch  screen;  its 
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tipple  wftB  not  supplied  with  any  other  kind  of  screen,  snd  the 
defendants  knew  tfaJB  when  they  made  the  contract  to  take  the 
output  of  the  mine.  If  defendantB'  cuetomere  were  dis^pointed 
in  the  grade  of  lamp  coal  which  was  shipped  to  them  from 
plaintiFs  mine  upon  defendants'  orders,  plaintiff  can  not  be 
held  responsible  for  their  refusal  to  accept  it,  unless  plaintiff 
faOed  to  prepare  the  coal  which  it  billed  as  lump  by  screening 
it  over  a  one  indi  screen.  It  was  the  duty  of  defendants  to  ad- 
vise  their  customers  of  the  kind  of  lump  they  would  furnish  to 
them  from  plaintiffB  mine,  and  if  they  failed  to  do  so  it  is  no 
fault  of  plaintiff.  It  is  true  defendants  offered  to  prove  by  wit- 
ness G.  S.  Calder  that  they  had,  in  fact,  notified  their  customers 
to  whom  the  N'ovember  shipments  were  made  that  the  lump 
was  to  be  run  over  a  one  inch  screen,  and  the  court  refused  to 
let  them  prove  it.  But  at  the  time  this  evidence  was  offered 
it  appears  that  the  depositions  of  witnesses,  customers  of  de- 
fendants, had  been  read  to  the  jury,  and  that  the  reasons  as- 
signed by  said  customers  for  rejecting  the  coal  were  as  above 
stated.  Consequently,  those  reasons  being  different  from  the 
one  asBimied  in  the  instruction,  the  testimony  offered  for  the 
purpose  of  proving  that  defendants  had  informed  their  vendees 
of  the  kind  of  lump  coal  that  they  were  selling  was  immaterial. 
The  reason  shown  by  the  proof  for  rejecting  the  coal  is  different 
from  the  reason  embraced  in  the  instruction  which  lacks  the 
support  of  any  evidence  whatever.  As  a  matter  of  coarse,  coal 
screened  over  s  one  inch  screen  would  contain  a  greater  per  cent, 
of  nut  and  slack  than  coal  screened  over  a  larger  screen ;  and,  so 
far  as  the  record  discloeee  ,the  lump  coal  which  vraa  rejected  by 
any  one  of  defendants'  customers  may  have  been  rejected  be- 
cause it  was  not  screened  over  a  four  inch  screen,  a  thing  they 
had  no  right  to  expect  on  account  of  anything  said  or  done  by 
plaintiff.  No  contractual  relation  existed  between  them  and 
plaintiff  whose  only  du^  was  to  prepare  the  coal  in  the  nianu» 
as  it  had  agreed  with  defendants. 

It  is  insisted  that  the  court  erred  in  refusing  to  permit  wit- 
ness Todd  to  answer  the  following  question:  "What  was  this 
man  O'Eouke's  financial  -condition  at  the  time  you  sold  thie 
coal  to  him?"  It  appears  that  O'Rourke  was  a  coal  dealer  him- 
self, having  his  place  of  business  in  Chicago ;  that  he  failed  in 
buBinesB  and  was  adjudged  a  bankrupt;  and  defendants  dalm 
ee  w.  va. 
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a  set-ofF  of  over  four  hundred  dollon  on  accoont  of  coal  sold  to 
O'Eouke  and  not  paid  for  by  him.  O'Bouke'a  deposition  is  in 
the  case,  and  he  testifies  that  he  had  ordered  from  defendants 
fifteen  cstb  of  "domestic  lump  coal"  to  be  shipped  to  him  from 
plaintiff's  mine;  that  be  received  at  least  nine  of  these  cars; 
that  this  co^  was  run  of  mine  and  not  Inmp;  and  that  bis  loss 
on  these  nine  cars  amounted  to  between  three  hundred  and  four 
hundred  dollars;  and  that  he  did  not  account  to  defendants  for 
this  loss.  It  furthermore  appears  that  the  purpose  in  asking 
the  question  was  to  prove  that  (yBouke  was  solvent  at  the  time 
the  sale  of  coal  was  made  to  him  by  the  defendante.  The  queetion 
of  his  solvency  is  an  immaterisJ  matter,  as  defendants  would  be 
bound  to  plaintiff  for  the  price  of  the  coal,  less  their  commis- 
sion, and  this  is  so  whether  they  be  regarded  as  atraightout 
purchasers,  or  simply  as  agents,  or  factors,  for  plaintiff.  If 
defendants  were  plaintiffs  agents  they  were  del  credere  agents. 
They  do  not  deny  their  liability  to  plaintiff  for  the  price,  less 
their  commission,  for  which  they  sold  the  coal.  Their  defense 
ie  that  they  did  not  guaranty  any  particular  price  per  ton ;  that 
they  sold  it  for  the  best  price  they  could  get  on  the  market ;  and 
that  their  failure  to  get  better  prices  than  they  got  was  due  to 
plaintiff's  failure  to  prepare  the  coal  as  they  had  ordered  it  to 
be  prepared  and  shipped  from  the  mine  to  their  customers.  The 
orders  mailed  to  plaintiff  were  expressly  stated  to  be  "on  ac- 
county"  of  defendants.  Defendants  being  liable  to  plaintiff  as 
purchasers,  the  question  of  the  solvency,  or  insolvency,  of  one 
of  their  customers  could  have  no  bearing  on  the  case,  and  it 
was  not  error  to  refuse  the  question. 

We  find  no  error  in  the  record  and  the  judgment  of  the  lower 
court  will  be  affirmed. 

Affirmed. 
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CHARLESTON. 

Matheny  v.  Fablet  et  cda. 
Submitted  September  3,  1909.    Decided  February  1,  1910. 

1.     Aitorhet    ahd    Client — Contract — A^andonmenf    of    Serine*— 

Right  to  Recover  Fees. 

An  attoraer,  retained  senerallj  to  cimduct  a  legal  proceeding. 
Is  presumed,  in  tbe  abaence  of  aarthing  to  Indicate  a  contrary 
Intent,  to  enter  Into  an  entire  contract  to  conduct  the  proceeding 
to  Its  tennlnatlon,  and  he  cannot  lawfully  abandon  Uie  seirlce, 
before  Buch  termination,  without  Justifiable  cause;  but  IC  be  have 
Bufflclent  cause  therefore  be  may  do  eo,  and  recorer  what  his 
serrlces  already  rendered  are  reasonably  worth,     (p.    682). 

S,     Sams — Ahandonment  of  Kiajiloymenf. 

A  case  m  which  the  (acts  proven  ware  held  to  Justify  abandon- 
ment by  an  atomey  of  the  case  In  which  be  had  been  Muployed, 
and  to  support  tbe  verdict  and  judgment  In  his  favor  for  ser- 
vices already  rendered.     <p.  684). 

Error  to  Circuit  Court,  Baleigh  County. 
Action  by  M.  F.  Matbeny  against  S.  W.  Farley  and  others. 
Judgment  for  plaintifF,  and  defendants  bring  error. 

Affirmed. 
Blake  &  Ward,  for  plaintiffs  in  error. 

File  d-  F^e,  for  defendant  in  error. 

Miller,  Judge: 

From  the  judgment  of  the  justice  against  them,  for  $125.00, 
defendants,  N'eLson,  Edward  and  Samuel  Farley,  appealed  to 
the  circuit  court,  where,  upon  a  trial  before  court  and  jury, 
plaintiS  recovered  a  verdict  and  judgment  against  them  for 
the  same  amount.  To  this  judgment  a  writ  of  error  was 
awarded  by  this  Court. 

Plaintiff  sued  defendants  for  one  hundred  and  fif^  dollars 
for  professional  services  rendered  in  an  ejectment  suit  which 
defendants  had  employed  him  to  defend.  The  fact  of  his 
employment  is  not  denied,  but  admitted.  The  fee  was  not 
Agreed  upon,  but  sometime  after  his  employment  plaintiff  toM 
one  of  the  defendants,  when  upon  the  land  with  him,  that  he 
66  w.  r«. 
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would  charge  them  not  lees  than  three  hundred  dollare,  to 
vhich  DO  objection  was  made. 

The  queetioD  controlling  the  case  is  whether  plaintiff  was 
discharged,  or  he  voluntarily  and  without  good  cause  abandoned 
the  caee  before  fulfilling  his  contract  of  employment. 

The  evidence  shows  that  pending  the  suit,  and  against  plain- 
tiff's advice,  defendants  went  upon  the  land  in  controversy  and 
began  cutting  timber,  and  were  at  once  enjoined.  Being  of 
opinion  that  it  would  be  useless,  plaintiff  declined  to  appear 
for  the  defendants  in  the  injunction  suit,  pending  the  eject- 
ment suit,  and  try  to  obtain  a  dissolution  of  the  injunction, 
but  did  file  a  petition  for  them  in  the  cause  to  get  the  penalty 
of  the  injunction  bond  enlarged.  This  was  not  satisfactory  to 
the  defendants,  and  without  consulting  plaintiff  and  without 
notice  to  him,  and  he  says  against  his  protest,  they  employed 
other  counsel,  not  only  to  obtain  a  dissolution  of  the  injunction, 
which  failed,  but  also  to  defend  the  ejectment  suit.  After  this 
defendants  neither  consulted  not  conferred  with  plaintiff  di- 
rectly or  through  their  new  counsel  employed. 

Defendants  never  directly  notified  plaintiff  that  he  was  dis- 
charged, but  when  depositions  were  being  taken,  in  the  in- 
junction suit  one  of  them  told  counsel  on  the  other  side  that 
they  had  let  plaintiff  go,  and  they  afterwards  appeared  by 
other  counsel.  To  another  lawyer  whom  they  tried  to  employ 
in  -the  case,  one  of  the  defendants,  referring  to  plaintiff,  said: 
"We  have  got  rid  of  him,  and  gotten  Mr.  English."  Mr. 
English,  the  attorney  employed  by  defendants,  and  a  witness 
for  them  on  the  trial  of  this  case,  testified  that  it  is  an  un- 
written law  that  one  lawyer  does  not  go  into  a  case  where 
another  is  employed  until  he  is  satisfied  that  the  other  one  has 
been  discharged.  Mr.  English  was  asked  why  he  did  not  con- 
sult with  plaintiff  with  reference  to  the  case,  and  answered 
that  when  he  was  employed  he  did  not  think  Mr.  Matbeny  had 
any  thing  to  do  with  it.  Afterwards,  when  plaintiff  was  about 
to  sue  defendants  for  his  services,  one  of  them  saw  him  and 
tried  to  induce  him  to  go  back  into  the  case,  expressing  regrets 
on  account  of  what  had  occurred,  and  putting  the  blame  for 
it  upon  his  co-defendants.  But  plaintiff  declined  re-«mploy- 
ment  and  brought  tliis  suit.  Some  of  the  facts  testified  to  by 
ee  w.  v». 
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plaintiff  and  Mb  witneeees  are  in  Bome  particoUrs  controverted 
by  defendants,  two  of  them  testifpng  that  they  had  not  au- 
thorized plaintiff's  dificharge. 

The  evidence  sbowB  that  after  hie  employment  plaintiff  made 
preparation  to  try  the  ejectment  Btiit;  that  he  made  an  abetract 
of  the  title,  and  went  upon  the  land  vith  one  of  the  defendants 
and  traced  the  lineB  in  order  to  become  familiar  with  all  the 
details;  that  he  made  a  diagram  or  plat  of  the  land;  and  that 
he  had  many  consQltationB  with  them;  that  th^  nnduly  and 
unnecessarily  bothered  him  about  the  case,  and  he  proves  by 
his  own  evidence  and  the  evidence  of  another  witness  the  vslne 
of  his  services  to  have  been  at  least  $150.00,  and  that  he  was 
always  ready  and  willing  to  perform  his  contract  ap  to  the 
time  of  hia  alleged  discbarge. 

Do  the  facts  prove  a  dischai^,  or  a  voluntary  abandonment 
of  the  case  for  good  cause,  entitling  plaintiff  to  recover  tbe 
value  of  his  services  in  this  action?  The  general  rule  of  law 
is  that  when  a  contract  for  service  is  entire,  for  a  given  snm, 
full  performance  of  the  contract  la  a  conditioD  precedent  to 
the  right  to  recover  the  stipulated  compensation.  Mechem 
on  Agency,  sections  634,  635,  and  854.  In  section  854,  this 
writer  says :  "An  attorney  who  is  retained  generally  to  conduct 
a  legal  proceeding,  is  presumed,  in  the  absence  of  anything 
to  indicate  a  contrary  intent,  to  enter  into  an  entire  contract 
to  conduct  the  proceeding  to  its  termination;  and  he  cannot 
lawfully  abandon  the  service,  before  such  termination,  without 
justifiable  cause  and  reasonable  notice."  In  said  section  854 
Mr.  Mechem  further  says:  "But  if  the  attorney  has  snfBcifflt 
reaBon  to  justify  his  abandonment,  he  may  in  all  cases  recover 
what  the  services  already  rendered  are  reasonably  worth,  and  if 
the  service  had  been  undertaken  for  a  fixed  sum,  it  has  bees 
held  that  he  may  treat  the  cause  for  abandosment  as  a  pre- 
vention of  completion  by  the  client,  and  recover  the  stipulated 
price."  The  "more  liberal  rule"  of  Britton  v.  Turner,  6  N.  H. 
481  (S6  Am.  Dec.  713),  has  never  been  fully  adopted  in  this 
State,  but  oar  cases,  some  of  them  relating  to  attorneys'  fees, 
recognize  the  general  rule  prevailing  in  all  junsdictions,  that 
if  an  attorney,  after  he  has  been  employed  to  perform  an  entire 
service,  be  discharged  without  good  cause,  or  he  .abandons  the 
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case  for  good  canse,  or  be  prevented  by  the  act  of  his  client 
from  full  performance,  he  ma;  recover  the  value  of  his  services, 
or  the  entire  amount  agreed  Bpon,  depending  on  the  circum- 
stance of  the  case.  PoUley  v.  Anderson,  7  W.  Va.  802 ;  Pech 
V.  Marlitiff,  22  W.  Va-  708;  Tomlinson  v.  Polalerf.  31  W.  Va. 
108. 

On  the  question  of  discharge  it  ia  conceded  by  plaintiff  that 
no  formal  notice  thereof  vas  given  him  by  defendants.  His  con- 
tention is,  however,  that  their  employment  of  other  counsel,  over 
his  protest  and  objection ;  their  failure  thereafter  to  confer  vith 
him  about  the  case;  the  admission  by  one  of  th^n  afterwards 
to  plaintiff  that  it  was  their  intention  that  he  shoald  no  longer 
remain  in  the  case,  and  charging  the  responsibility  therefor 
on  his  co-defendants;  and  the  declarations  of  one  or  more  of 
defendants  to  other  attorneys,  communicated  to  him,  as  stated, 
was  evidence  of  their  intention  to  discharge  him  and  was 
equivalent  to  notice  to  him  thereof,  and  upon  which  he  had  the 
right  to  act. 

Did  all  this  amount  to  a  discharge  ?  A  client  has  the  legal 
right  to  discharge  hia  attorney,  at  any  time,  with  or  without 
cause;  but  not  without  cause  unless  he  first  pays  or  secures 
the  attorneys'  fees  and  charges,  and  the  court  will  not  enforce 
a  substitution  until  this  has  been  done.  Mechem  on  Agency, 
section  856;  Weeks  on  Attorneys  at  Law,  section  250;  4  Cyc. 
954,  955.  These  authorities  make  it  clear  that  without  notice, 
and  payment  of  bis  fees,  an  attorney  is  not  required  to  retire 
from  a  case.  He  has  the  right  to  stand  his  ground,  and  main- 
tain his  position  as  counsel  of  record  until  his  fees  and  dis- 
bursements are  paid  or  secured,  and  before  the  court  can  enter 
an  order  of  substitution  it  should  see  that  this  condition  is 
fulfilled  by  a  client.  But  plaintiff  did  not  elect  to  take  this 
course.  He  accepted  the  conduct  of  defendants  and  the  in- 
formation  received,  as  good  cause  for  abandoning  the  case,  and 
we  are  of  opinion  that  the  virtue  of  his  action  rests  rather  upon 
the  theory  of  justifiable  abandonment  than  upon  the  theory 
of  discharge.  While  there  is  evidence  of  an  intention  to  dis- 
charge plaintiff  and  that  defendants  no  longer  regarded  him  in 
their  service,  the  evidence  does  not  come  up  to  an  actual  dis- 
charge. 
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Tlie  controlling  question  then  ia,  did  plaintiff  abandon  the 
case  for  good  c&iise?  We  must  accept  the  verdict  of  the  jury 
ae  an  affirmative  anewer  to  this  question.  What  will  justify 
abandonment  ia  thus  stated  by  ilechem  on  Agency,  section 
855 :  "No  general  rule  can  be  laid  down  by  which  it  can,  in 
all  cases,  be  determined  what  cause  will  be  sufficient  to  justify 
an  attorney  in  abandoning  a  case  in  which  he  has  been  retained. 
But  if  the  client  refuses  to  advance  money  to  pay  the  expenses 
of  the  litigation,  or  if  he  unreasonably  refuses  to  advance 
inoney,  during  the  progress  of  a  long  litigation,  to  his  attorney 
to  apply  upon  his  compensation,  sufficient  cause  may  be  furnished 
to  justify  the  attorney  in  withdrawing  from  the  further  seirice 
of  the  client.  So  any  conduct  upon  the  part  of  the  client  during 
the  progress  of  the  litigation  which  would  tend  to  degrade  or 
humiliate  the  attorney,  such  as  attempting  to  sustain  his  case 
by  the  subornation  of  witnesses,  or  any  other  unjustifiable  means, 
which  vould  furnish  sufficient  cause.  So  if  the  client  demanded 
of  the  attorney  the  performance  of  an  illegal  or  unprofessional 
act ;  or  if  the  client  were  seeking  to  use  the  attorney  as  a  tool 
to  carry  out  the  malicioua  or  unlawful  designs  of  the  client, 
the  attorney  might  lawfully  abandon  the  service.  So  if  the 
client  insists  upon  the  employment  of  counsel  with  whom  the 
attorney  cannot  cordially  co-operate,  the  attorney  will  be  jnsli- 
fied  in  withdrawing  from  the  case." 

We  are  of  opinion  that  upon  the  principles  of  this  and  the 
other  authorities  cited  the  evidence  justified  the  verdict  and 
judgment  in  favor  of  the  plaintiff.  The  rule  stated  in  4  Cyc. 
1004,  on  the  authority  of  Pickard  v.  Pickard,  83  Hun.  (X.  Y.) 
3'M,  is  that  the  question  whether  an  attorney  was  justified 
in  withdrawing  from  a  case  is  a  question  of  fact  for  the  jury. 

We  are,  therefore,  of  opinion  to  affirm  the  judgment  below. 
Affirmed. 
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CHARLESTON. 

Shriver  v.  County  Court  of  Marion  County. 
Submitted  Jase  10,  1909.    Decided  February  1,  1910. 

1.  HiOHwATS— Unneceswrp  Fatting  Over  Knovm  Defect — Attump- 

lion  of  Riifc. 

II  a  traveller  upon  a  highway.  In  attemptlag  to  pass  over  a 
defect  tbereln,  open  and  apparent  and  ot  which  he  had  full 
hnevledge,  is  therebr  Injured,  and  there  was  no  neceseitr  for 
his  endeavor  to  pass  over  It,  he  la  deemed  In  law  to  have  as- 
sumed the  risk  Incident  to  the  attempt,  and  denied  compensation 
for  the  Injury  on  the  ground  of  contributory  negligence,  (p. 
689). 

2.  Same — Known  Defect— Care  in  Ualno. 

That  it  is  not  negligence  per  te  to  use  a  highway,  known  to 
be  In  bad  condition,  does  not  imply  right  in  a  traveler  to  com- 
pensation for  injuries,  recklessly  Incurred,  nor  freedom  from 
duty  to  suffer  reasonable  abatement  of  strict  legal  rights  In  re- 
spect to  highways  and  take  reasonable  measures  for  his  safety, 
even  to  the  extent  of  some  delay  and  effort  to  avoid  injury, 
(pp.  690-694). 

3.  Neolicesci— DirecHon    of    Veraict — Clear    Contributory    Negli- 

pence. 

On  the  appearance  of  a  clear  case  of  contributory  negligence, 
the  trial  court  should  take  the  case  from  the  jury,  upon  a  proper 
demand  tor  such  action,     (p.  693). 

4.  Highways — Unnecessary  Ose   of  Dangerout   Wav—Attuntptton 

of  Ritk. 

A  traveller,  having  two  reasonably  convenient  wi^a  for  his 

Journey,  one  of  which  is  dangerous  and  the  other  not,  assumes 

the  risk  of  injury,  If  he  uses  the  dangerous  way,  and  cannot 

recovery  for  any  injury  he  may  thereby  sustain,     (p.  691). 

B.      Same — Ute  of  Defective  Highicay— Actions  for  Injuries — Quea- 

tion  for  Jury—Secetsitv  for  Vting  Defective  Way. 

If  the  evidence  leaves  it  uncertain  whether  there  was  a 
safe  and  available  way,,  eitber  by  a  public  road  or  over  adja- 
cent private  property,  by  which  a  traveller,  Injured  by  an  ob- 
vious defect  In  a  highway,  could  have  avoided  It,  the  necessity 
of  aseumtog  the  risk.  Incident  to  the  attempt  to  use  it,  is  a 
question  for  the  Jury.  (p.  6S9). 
6,     Same— De/ec((ue  HIghtoays — Necessary  Vse—Care  Required. 

If  the  circumstances  Justify  a  traveler  in  assuming  the  risk, 
66  w.  v«. 


686  SnaivER  v.  County  Coobt.  [Feb.  1910. 

IncidMit  to  as  attempt  to  nse  a  tUutgerooa  place  on  a  bl^war, 
lie  Is  required  to  exercise  no  more  than  ordinary  care  for  his 
aafeCj'  in  doing  so,  and  whether  he  exercised  sudt  care  or  not 
Is  generally  a  question  lor  the  Jury.     (p.  690). 

Error  to  Circuit  Court,  Marion  County. 
Action  by  John  H.  Sltrirer  againet  the  Conntj  Court  of 
Marion  County.   Judgment  for  plaintiff,  and  defendant  biingd 

Affirmed. 
Scolt  C.  Lowe  and  Charles  Powell,  for  plaintiff  in  error, 
Howard  N.  Ogden,  for  defendant  in  error. 

POFFENBAHOEK,  JcDGE : 

A  demurrer  to  eyidence  of  consistent  and  uniform  tendency, 
adduced  by  the  plaintiff,  in  an  action  of  trespass  on  the  case, 
instituted  in  the  circuit  court  of  Marion  county  by  John  H. 
Shriver  against  the  county  court  of  said  county,  to  recover 
damages  for  injury  to  his  person  and  property,  caused  by  a 
defect  in  a  highway,  which  it  was  the  duty  of  the  defendant 
to  keep  in  repair,  was  overruled  and  a  judgment  rendered  for 
$200.00,  the  amount  of  the  conditional  verdict,  and  the  only  - 
real  question,  raised,  on  the  writ  of  error,'is  whether  recovery 
is  barred  by  the  plaintiffs  contributory  negligence  or  assump- 
tion of  risk. 

Stating  the  facts,  each  in  his  own  terms,  the  witnesses  say 
there  was  a  large  mud  hole,  in  said  county,  just  outside  of  thi; 
City  of  Mannington,  on  a  public  road,  called  "The  Pike."  It 
was  deep  and  troublesome,  and  so  nearly  occupied  the  width 
of  the  road  that  there  was  not  eu£Bcient  room  on  either  side 
to  permit  vehicles  to  pass  around  it  with  safety  and  certainty, 
but  there  was  almost  enfGcient  room  for  that  purpose  on  oue 
side  of  it.  The  hole  was  from  two  to  tliree  feet  deep  and 
partially  filled  with  mnd  and  water.  Some  of  the  witnesses 
say  the  surface  of  the  water  was  a  foot  below  that  of  the 
adjacent  ground,  and  that  the  mud  and  water  were  deep  enoufh 
to  go  over  the  front  axle  of  an  ordinary  wagon.  The  drop  of 
a  wagon  from  solid  ground  into  this  hole  was  almost  per- 
pendicular on  one  aide.    In  other  words,  the  bank  was  straight 
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up  and  down.  This  peculiarity  was  due  to  the  fact  that  the 
hole  vas  at  the  end  of  a  constnictioD  of  poles  oi  logs,  known 
as  "corduroy"  work,  on  a  portion  of  the  road.  The  level  space 
between  the  hole  and  the  porch  of  Harden's  store  was  about 
three  feet,  less  than  the  width  between  the  tires  of  an  ordinary 
road  wagon.  From  this  the  ground  sloped  to  the  bottom  of 
the  hole.  In  attempting  to  drive  around  the  hole  on  this 
space,  two  wheels  would  necessarily  pass  along  the  slope,  while 
the  others  would  be  on  the  higher  level  space.  And  as  such 
an  attempt  involved  a  curve,  in  the  case  of  a  wagon  of  any 
length,  a  hind  wheel  would  neeesearily  pass  through  a  portion 
of  the  mud  hole.  Generally,  people  drove  through  the  place. 
Occasionally,  a  short  vehicle  or  a  wagon  not  top  heavy  would 
pass  around  without  upsetting.  All  the  witnesses  agree  that 
the  hole  was  obviously  dangerous.  There  were  other  roads  the 
plaintiff  might  have  used  to  reach  his  destination  on  the  occa- 
sion of  the  accident,  but  these  were  also  dangerous.  In  fact, 
all  the  public  rdads  leading  in  that  direction  had  become  so  bad 
that  a  way,  made  across  private  lots  a  short  time  before  the 
accident,  was  used,  and  even  this  seems  to  have  led  down  to 
the  mud  hole,  here  involved.  The  plaintiff  was  a  teamster, 
engaged  in  hauling  and  delivering  merchandise  generally  in  and 
about  the  City  of  Manniogton,  and  using,  in  this  business,  a 
wagon  of  considerable  length  and  of  the  class  known  as  "under- 
cut," the  bed  standing  high  enough  above  the  frame  of  the 
wagon  at  the  front  end  to  permit  passage  of  the  front  wheels 
under  it  in  turning.  The  bed  had  a  flaring  top  which  extended 
over  the  wheels  and  was  equipped  with  a  seat  and  a  foot  board. 
Occupying  this  seat,  the  driver  was  a  considerable  diatance 
from  the  ground  and  above  the  level  of  the  two  horses  by  which 
the  wagon  was  drawn.  Driving  this  wagon,  well  laden  with 
merchandise  for  delivery,  and  coming  to  the  mud  hole,  plain- 
tiff stopped  his  team  and  deliberated  as  to  whether  he  should 
attempt  to  drive  through  it  or  to  go  around  it.  He  discussed 
this  question  with  a  Mr.  Lang,  the  owner  of  the  merchandise, 
who  occupied  the  seat  with  him,  and  decided  to  attempt  to 
go  around  it.  He  says  he  chose  this  course  because  he  had 
observed  that,  in  driving  into  it  on  former  occasions,  the  foot 
board  struck  the  horses  on  the  hips,  when  the  front  wheels 
GS  w,  Va. 
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dropped  off  of  the  corduroy  into  the  hole.  Lang  says  he  at- 
tempted to  drive  around  because  of  hie  inability  to  make  the 
turn  in  the  direction  in  which  he  wanted  to  go,  if  he  drove 
through  it.  HaTing  driven  partially  around,  Lang  says  be 
stopped  the  team  for  a  moment  and  made  a  turn,  whereupon 
the  wagon  turned  over,  throwing  them  both  to  the  ground  and 
breaking  the  plaintifPs  leg,  injuring  hie  wagon  and  destroying 
Bome  of  the  articles  he  was  hauling.  The  evidence  leaves  no 
doubt  that  the  cause  of  the  upsetting  was  the  sliding  of  the 
right  hind  wheel  into  the  mud  hole.  It  is  also  beyond  question 
that  the  plaintiff  knew  all  about  this  mud  hole.  Having  driven 
through  it  before,  he  knew  its  depth  and  its  peculiarities  in  at 
least 'a  general  way.  Certainly  he  had  enough  information 
concerning  it  to  apprise  him  of  its  dangerous  character.  He 
had  full  knowledge  of  every  material  fact  and  circnmstance, 
pertaining  to  the  defect.  He  also  knew  the  size  and  character 
of  his  wagon  and  the  nature  and  weight  of  the  load  it  was 
carrying.  Besides,  he  was  an  experienced  teamsftr,  fully  capable 
of  determining  whether  or  not  the  attempt  he  was  making  was 
dangerous. 

The  negligence  of  the  county  court,  in  permitting  such  a 
defect  in  its  highway,  is  clear  and  nndoubted.  We  have  de- 
cisions which  lay  down  a  very  liberal  rule  in  favor  of  municipal 
corporations,  exonerating  them  from  negligence  when  a  defect 
in  a  highway  is  not  obviously  dangerous,  Waggener  v.  Point 
Pleasant,  42  W.  Va.  798,  Van  Pelt  v.  Clarhshurg,  43  W.  Va. 
318,  Yeager  v.  Bluefield,  40  W.  Va.  484;  bnt  the  place,  involved 
in  this  controversy,  appears,  from  the  evidence,  to  have  been 
actually  dangerous.  Some  of  the  witnesses  say  it  was  danger- 
ous and  all  unite  in  a  description  of  it  which  makes  its  danger- 
ous character  manifest.  If  the  only  question  involved  were 
that  of  the  negligence  of  tlie  county  court,  the  judgment  would 
be  clearly  right,  and  the  action  of  the  court,  in  overruling  the 
demurrer  to  the  evidence,  entirely  justifiable.  We  may  go 
farther  and  say  a  contrary  finding  by  the  jury,  if  the  evidence 
liad  been  allowed  to  go  to  it,  should  have  been  set  aside,  if  ex- 
cepted to,  and  nothing  else  appeared  in  the  case.  From  this 
it  follows  that  contributory  negligence  on  the  part  of  the 
plaintiff  is  the  only  possible  defense  and,  therefore,  its  existence 
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and  effect  the  only  inqnirieB,  arismg  on  the  writ  of  error.  This 
involves  coneideiation,  not  only  of  the  rights  of  a  traveler  tipon 
a  highway,  bnt  also  his  duty,  under  ciicumstancee  such  as  this 
record  discloaea,  and  the  elements  of  contributory  negligence. 

A  citizen  has  the  right  to  use  a  defective  highway.  Xo  law 
forbids  it  nor  does  it  work  harm  or  injury  to  the  public  or  any 
individual.  It  is  equally  clear  that  he  has  the  choice  of  all 
roads  leading  to  hia  destination  and  is  not  bound  by  any  law 
or  public  duty,  either  to  confine  himBelf  to  any  particular  road 
or  to  adopt  any  particular  mode  of  use.  What  road  he  shall 
nee  and  how  he  shall  use  it  are  determined  by  his  own  will  and 
considerations  of  private  convenience  and  necessity.  It  is  well 
also  to  note  that  in  addition  to  all  the  public  roads,  he  may, 
under  certain  circumstances,  rightfully  pass  over  private  prop- 
erty. If,  in  traveling  upon  a  highway,  he  finds  it  obviously 
dangerous  at  any  point,  he  may  pass  around  such  a  place  over 
adjacent  private  property  and  even  remove  fences  and  destroy 
crops  in  doing  so,  provided  he  does  not  deviate  farther  from 
the  road,  nor  do  more  injury  to  the  private  premises,  than  is 
actually  necessary,  and  no  other  reasonably  convenient  public 
way  is  available.  Highways  are  established  for  the  service 
of  the  public.  It  is  for  the  public  good  that  the  private  owner 
of  land  must  yield  a  portion  of  it  for  such  service.  Ways  are 
a  public  necMsity,  and  the  law  guarantees  to  every  citizen  a 
means  of  travel.  Hence,  if  the  usual  track  of  a  liighway  is 
foundrous  or  impassable  and  there  is  no  other  convenient  public 
way  tlie  traveler  may  go  extra  viam,  tliat  is  over  adjacent 
private  land.  2  Min.  Ins.  19;  2  Blk.  Comm.  36;  Taylor  v. 
Whitehead,  3  Doug.  749;  Bullard  v.  Harrison,  %  M.  &  S.  387; 
Carriclc  V.  Johnston,  26  Up.  Can.  65;  Campbell  v.  Bace,  1 
Cush.  408 i'Morey  v.  Fitzgerald,  56  Vt.  487;  Willirims  v.  Safford, 
7  Barb.  309;  Caret/  v.  Rae,  58  Cal.  159.  In  addition  to  this, 
the  power  of  the  citizen  to  adapt  hie  mode  of  use  of  any  passable 
highway  to  the  existing  circumstances  is  matter  of  common 
Icnowledge  and  daily  observation.  In  many  sections  of  the 
country,  the  roads  are  not  suitable,  at  times,  for  'the  use  of 
certain  vehicles  or  resort  to  certain  methods  of  travel,  because 
of  snow  and  ice  or  mud  or  roughness  of  the  road,  occasioned  by 
frost.     Under  these   circumstances,   the   traveler  discontinues 
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the  use  of  hia  carriage  or  hia  wagOB  and  goes  on  horseback  or 
on  foot  or  by  sled.  If  he  ventureB  to  use  the  highway  in  any 
manner,  he  takes  precautions  and  exercises  care  and  prudence 
for  the  safety  of  himself  and  his  property  which,  under  other 
conditions,  are  omitted  as  being  unnecessary.  The  liberty,  right 
and  power  of  the  citizen,  in  respect  to  the  use  of  hi^vays 
bein^  very  broad,  it  is  neither  unreasonable  nor  unjust  to 
require  him  to  avail  himself  of  his  wide  latitude  of  choice, 
impose  upon  him  the  duty  to  esercise  reasonable  care  and 
prudence,  and  bold  him  guilty  of  contributory  negligence  wh-in, 
bj'  reason  of  his  omission  thereof,  injury  results  t'>  him 
or  his  property.  As  in  all  other  cases,  arising  under  the  taw 
of  negligence,  his  voluntary  and  unnecessary  encountering  of 
danger  amounts  to  an  assumption  of  risk  and  bars  recovery, 
if  he  had  knowledge  of  the  danger,  or,  by  reason  of  its  obvious- 
ness, he  was  bound  to  know  it.  This  principle  has  been  uni- 
formly adhered  to  in  the  decisions  of  this  Court.  We  do  not 
recall  an  instance  in  which  a  recovery  for  injury,  occasioned 
by  a  known  or  obvious  defect,  has  ever  been  allowed,  and  some 
of  our  decisions  go  so  far  as  to  intimate  tliat,  under  no  circum- 
stances, can  there  be  a  recovery  for  such  an  injury,  if  the  defect 
by  which  it  is  occasioned  was  so  open  and  apparent,  that  the 
traveler,  exercising  reasonable  care  and  prudence  for  hia  safety, 
ought  to  have  detected  and  avoided  it.  This  Court  carefully 
considered  the  question  in  three  cases,  reported  in  31st  W.  Va., 
Chapman  v.  Milton,  page  384,  Phillips  y.  County  Court,  page 
477,  and  Moore  v.  Huntington,  page  842,  and  stated,  in  the 
last  of  these,  apparently  as  a  final  and  delil)erate  conclusion, 
the  following  proposition:  "A  person  who  uses  the  side  walk 
or  other  highway,  which  hie  observation  prudently  exercised 
would  inform  him  was  dangerous,  takes  the  risk  of  such  in- 
juries, as  may  result  to  him  by  open  and  apparent  defects,  such 
as  his  observation  ought  to  have  detected  and  avoided."'  The 
principle,  thus  laid  down  at  an  early  day  in  the  jurisprudence 
of  the  state,  has  been  steadily  adhered  to.  Hesser  T.  Grafton. 
33  W.  Va.  348;  Campbell  v.  Elkins,  58  W.  Va.  308;  Slaughter 
V.  Huntington,  64  W.  Va.  237.  We  are  aware  of  no  departure 
from  it,  though  there  are  cases  which  were  allowed  to  go  to  the 
jury  for  inqiiiry  as  to  whether  the  plaintiff  had,  or  ought  to 
6«  w.  v«. 
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have  had,  knowledge  of  the  defect.  Thus,  in  Arthur  v.  Charles- 
ton, 51  W.  Va.  132,  the  plaintiff  had  fallen  over  a  rope,  etretched 
across  the  side  walk,  no  warning  of  the  existence  of  which  had 
been  given.  To  have  held  the  plaintiff  bound  to  discover  it 
in  such  an  unexpected  place,  without  anything  to  direct  atten- 
tion to  it,  would  have  imposed  upon  him  more  than  ordinary 
care.  Besides,  like  all  other  general  rules,  this  one  has  its 
rare  exceptions.  Thus,  in  ParrUh  v.  Huntington,  57  W,  Va. 
286,  the  defence  of  contributory  negligence  was  eliminated  on 
account  of  the  extreme  youth  of  the  plaintiff,  a  boy  only  five 
years  old.  That  case  is  to  be  further  distinguished  on  account 
of  the  peculiarity  of  the  defect,  it  being  such  as  might  well 
have  been  overlooked  by  any  traveler.  The  law  does  not  impose 
extraordinary  care.  A  traveler  is  only  held  to  the  rule  of 
reasonable  care  and  prudence.  He  is  not  supposed  to  have  his 
eyes  always  fixed  upon  the  ground  in  search  of  obscure  defects. 
In  some  instances,  the  case  ordinarily  goes  to  the  jury,  for 
inquiry  as  to  whether  the  plaintiff  had  knowledge  of  the  defect 
or  ouglit  to  have  had.  This  review  of  the  decisions  of  this  Court 
results  in  the  conclusion  that  there  has  been  no  deviation  from 
the  principle  declared  in  Moore  v.  Huntington,  and  we  are  of 
the  opinion  that  legal  principles,  reason  and  the  weight  of 
authority,  all  combine  to  sustain  it 

In  the  case  of  latent  or  hidden  detects,  not  discoverable  by 
the  exercise  of  prudent  observation,  the  non-application  of  the 
principle  of  preclusion  in  law,  on  the  theory  of  contributory 
negligence,  is  both  obvious  and  well  settled  by  authority.  Moore 
V.  Huntington.  31  W.  Va.  849 ;  Campbell  v.  EIHm,  58  W.  Va. 
308.  Neither  does  it  apply  when  the  defect,  though  not  entirely 
hidden  and  undiscoverable,  is  so  obscure  that  the  traveler  can- 
not be  deemed,  as  a  matter  of  law,  to  have  had  knowledge  of  it 
or  to  have  been  bound  to  know  it  existed.  To  this  class  of 
cases  belong  Arthur  v.  Charleston  and  possibly  others.  Under 
such  circumstances,  the  inquiry  is  submitted  to  the  jury  for 
determination.  We  think,  too,  that  most  of  the  cases  relied 
upon  in  the  brief,  filed  for  the  defendant  in  error,  to  sustain 
the  judgment  of  the  court  below,  belong  to  this  class,  although 
the  principle  declared  in  some  of  them  is  broader.  While 
those  of  the  former  class  assert  that  a  traveler  upon  a  highway. 
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seeing  a  dangerous  place  in  a  road,  and  injured  in  the  attempt 
to  use  it,  may  recover,  provided  he  exercised  reasonable  care 
and  prudence  to  avoid  injury,  the  evidence  in  most  of  them 
discloses  rather  obscure  defects  causing  danger,  probably  un- 
known to  the  traveler,  or,  if  dangerous,  so  obscure  in  character 
as  not  to  be  readily  discoverable,  or,  as  in  others,  the  facts  are 
not  stated,  it  may  be  presumed  that  the  evidence  was  of  that 
character,  and  in  still  others  ioability  to  avoid  the  defect  was 
disclosed.  In  Gordon  t.  BieJtmond,  83  Vs.  436,  without  stating 
the  facts,  the  court  held  that  the  use  of  a  street  by  a  traveler, 
knowing  it  to  be  in  bad  condition,  is  not  per  se  negligence  and 
that  he  is  not  bound  to  the  esercise  of  extraordinary  care.  In 
Ckarlottsviile  v.  Stratton's  Admr.,  103  Va,  95,  the  plaintiffs 
decedent  had  been  injured  on  a  defective  street  which  the  court 
says  was  the  only  practicable  approach  to  his  place  of  destina- 
tion. This  ease  may  fall  under  the  rule  of  justification  of  the 
assumption  of  risk  by  necessity.  In  Railway  Co.  v.  Bradford, 
100  Va.  231,  the  plaintiff  had  sustained  injury  in  attempting 
to  use  a  crossing  which  the  street  railway  company  had  ob- 
structed by  shoveling  snow  on  it  from  its  track,  Tlie  evidence 
tended  to  show  that  other  persons  had  been  traveling  over  the 
snow  bank  and  that  it  was  apparently  safe.  This  may  well  be 
■  deemed  to  have  raised  a  doubt  aa  to  whether  the  defect  was  dis- 
coverable by  the  exercise  of  prudent  observation.  It  was  not  a 
case  of  baldly  apparent  danger.  In  Bullock  v,  A'ejc  York,  99 
N.  Y.  654,  a  portion  of  a  side  walk  had  been  removed  in  chang- 
ing the  grade  of  the  street  and  pieces  of  flag  stone  had  been 
placed  at  intervals  for  stepping  atones,  to  keep  pedestrians  out 
of  the  mud.  The  plaintiff,  in  attempting  to  pass  along  the 
place,  made  a  misstep  and  fell.  The  \ew  York  court  of  appeals 
held  that  she  was  entitled  to  recover.  It  may  be  that  all  the 
facts  are  not  stated  and  the  court  rendered  no  opinion.  For 
all  that  appears  here,  her  use  of  that  street  was  justified  by 
necessity,  there  being  no  other  available  means  of  going  to  and 
from  her  home.  In  Commission'ers  v.  Burgess,  61  lid.  99,  the 
plaintiff  had  Buataioed  injury  in  attempting  to  use  a  defective 
bridge,  the  defect  in  which  consisted  of  a  hole  into  which  hia 
horse  fell  and  was  injured.  That  case  enunciates  the  principle, 
contended  for  in  the  brief  for  the  defendant  in  error,  saying 
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unless  the  road  or  bridge  is  practically  impassable,  the  traveler 
may  use  it,  exercising  reasonable  care  and  prudence,  and,  if 
injured,  may  recover.  This  view  is  euBtaiued  by  Eaton  v. 
InhabitanU,  12  Cush,  498;  Tttdal^t  Case,  8  Mete.  3n;Famvm 
V.  Concord,  2  N.  H.  394 ;  and  Faltom  v.  UnderhUl,  38  Vt.  581. 
To  this  may  be  added  Mtudthy  v.  Leavenworth,  28  Kan.  745 ; 
Seed  T.  NoHhfield,  13  Pick  94;  Huntingdon  v.  Breen,  77  la. 
29 ;  and  Murphy  v.  Indianapolis,  83  Ind.  76.  These  caaes  ap- 
parently ignore  the  insurmountable  obstacle  to  recovery,  raised 
by  the  assumption  of  risk,  an  element  recognized  and  given 
effect  in  every  action  for  negligence,  when  the  evidence  clearly 
discloses  it,  unless  it  is  justified  on  some  ground  of  necessity. 
The  principle  is  not  noticed  in  any  of  these  decisions  and  may 
have  escaped  the  attention  of  the  court,  by  reason  of  its  not 
having  been  invoked  by  the  defendants.  It  has  been  applied 
in  many  well  considered  decisions  involving  cases  of  this  kind. 
'Wellman.  v.  Bvrrough  of  Susquehanna  Depot,  167  Pa.  239; 
Smith  V.  Nemastle,  178  Pa.  298 ;  Chilton  v.  Carbondale,  160 
Pa.  463;  Cosner  v.  CentervUle,  90  la.  33;  Clayton  v.  Brooks, 
150  III.  97 ;  Carstesen  v.  Bradford,  67  Conn.  428 ;  Cook  &  Coker 
V.  Atlanta,  94  Ga.  613.  In  some  of  these  cases,  the  plaintiff 
was  held  guilty  of  contributory  negligence  on  the  theory  of 
having  assumed  risk  as  a  matter  of  law  and  non-suits  were 
ordered.  In  others,  the  question  of  contributory  negligence 
was  submitted  to  the  jury.  The  practice  in  the  courts  of  the 
different  jurisdictions  varies  in  respect  to  the  provinces  of  the 
court  and  jury,  in  dealing  with  evidence  of  such  negligence, 
some  of  them  holding  that  the  question  is  always  for  the  jury 
and  never  for  the  court.  The  practice  inthis  state  is  contrary 
to  this  view.  When  a  clear  case  of  contributory  negligence  is 
disclosed  by  the  evidence,  the  court  takes  the  case  from  the 
jury,  upon  a  proper  application  for  such  action,  such  as  a 
motion  to  exclude  the  evidence,  a  motion  to  direct  a  verdict 
for  the  defendant  or  a  demurrer  to  the  evidence.  Phillips  v. 
County  Court,  31  W.  Va.  477;  Foley  V.  Huntington. 
51  W.  Ta.  396;  Snodday  v.  Huntington,  37  W.  Va. 
Ill;  Graham  v.  Coke  Co.,  38  W.  Va.  273;  Woodell  v.  Improve- 
ment Co.,  38  W.  Va.  23 ;  Haniey  v.  Huntington,  37  W.  Va.  578 ; 
Childrey  v.  Huntington,  34  W.  Va.  457;  Slaughter  v.  Hunting- 
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ton,  64  W.  Ya.  237.  This  difference  in  practice  may  account 
for  apparent,  not  real,  contrariety  in  some  of  the  decisions. 
Another  principle,  asserted  by  the  courts  generally,  though  cor- 
rect, hae  a  tendency  to  mislead.  It  is  that  the  use  of  a  road 
by  a  trareler,  with  knowledge  of  its  bad  condition,  is  not  per  ae 
negligence.  On  its  face,  this  principle  seems  to  be  inconsistent 
with  preclusion  from  recovery  by  assumption  of  risk.  It  seems 
necessarily  to  imply  a  right  to  use,  in  a  careful  manner,  a  bad 
road  and  recover  in  case  of  injury,  but  this  is  not  necessarily 
true.  Eightly  interpreted,  the  expression  means  no  more  than 
that  the  citizen  may  use  such  a  road  with  knowledge  of  its 
condition  and  still  recover  for  injury,  if  the  circumstances  were 
^uoh  as  to  justify  the  assumption  of  risk,  on  the  ground  of 
necessity,  and  he  exercised  care,  and  also  when  the  injury-  was 
caused,  not  by  the  open  and  apparent  defects  of  wliich  the 
plaiotiif  had  knowledge,  hut  by  another  latent,  hidden  defect 
in  the  same  street  or  walk  of  which  he  had  no  knowledge,  aa 
in  the  case  of  Moore  v.  nuntingtoti.  Although  in  that  case 
there  were  patent  defects,  the  injury  did  not  result  from  them, 
but  did  result  from  an  unknown  defect.  The  Utter  being  the 
proximate  cause  of  the  injury,  the  court  held  that  the  plaintiff 
was  not  precluded  from  recoTcry  by  his  knowledge  of  the  other 
defects  which  did  not  cause  the  injury,  and  accordingly  observed 
that  the  ufie  of  a  street  or  side-walk,  known  to  be  defective,  is 
not  per  se  negligence.  Other  instances  in  which  a  like  ruling 
would  be  made  are  easily  conceivable,  as  a  mud  hole  in  a  road, 
apparently  nothing  more  than  an  ordinary  defect,  but,  in  reality, 
llie  cover  of  a  bed  of  quicksand,  or  a  hole  of  sufficient  depth  to 
swallow  up  horse  and  rider  or  vehicle  and  team. 

We  think  tlic  authorities  and  principles,  adverted  to,  abund- 
antly sustain  the  view  that  knowledge  of  a  defect  imposes  upon 
the  traveler  the  duty  to  adopt  reasonable  measures  for  his  pro- 
tection, when  practicable,  such  as  deviation  from  his  course, 
variation  of  his  manner  of  travel  or  use,  and  reasonable  pre- 
cautions against  injury  when  the  circumstances  affonl  him  no 
alternative.  Though  the  public  owes  him  the  duty  of  providing 
safe  and  convenient  highways,  lack  of  them  does  not  justify 
recklessness  on  his  part  or  disregard  of  his  own  safety  and  that 
of  his  property.  Well  settled  general  principles  of  law,  uni- 
w  w.  v». 


Feb  1910-1  Shriter  v.  Codsty  Court.  695 

Tereally  observed  in  uegHgence  csecb,  condemn  such  conduct. 
He  must  seek  TedreBs  in  some  other  way,  and,  if  there  be  none, 
he  is  without  remedy.  To  avoid  conflict  with  these  principles, 
he  must  suffer  reasonable  abatement  of  his  strict  legal  rights 
and  make  slight  sacrifices,  when  a  public  highway  is  the  sub- 
ject matter  of  that  right,  as  well  as  when  other  things  con- 
stitute its  subject  matter.  We  are  not  called  upon  here  to 
define  the  exact  limits  of  forbearance  and  sacrifice  thus  imposed, 
and  do  not  attempt  to  do  so,  but  it  may  well  be  doubted,  whether 
a  traveler  can  assume  the  risk  of  a  known  danger  or  go  extra 
riam,  if  the  obstruction  or  defect  in  the  highway  is  temporary 
and  susceptible  of  remedy  by  himself,  without  any  serious  delay 
or  unreasonable  effort.  Morey  v.  Fitsgerald,  56  Vt.  487;  Elliott 
on  Eoads,  section  14. 

It  will  be  our  duty,  under  these  principles,  to  affirm  the 
judgment,  unless  the  evidence  makes  it  reasonably  certain  that 
there  was  a  safe  way  by  which  the  plaintiff  could  have  reached  his 
destination,  without  coming  in  contact  with  the  mud  hole  in 
question,  and  without  serious  delay,  and,  further,  that,  if  there 
was  not  such  a  way,  he  attempted  to  drive  around  the  defect 
in  a  negligent  manner.  On  the  subject  of  a  safe  way  by  some 
other  road,  the  evidence  is  in  great  confusion.  The  plaintiff 
and  some  other  witnesses  mention  a  way  partly  public  and 
partly  over  private  lots  as  being  passable  and  safe,  but  they 
leave  it  wholly  uncertain  whether  the  mud  hole  could  be  avoided 
by  using  it.  That  way  seems  to  come  to  the  pike  at  Harden's 
ptore  where  the  defect  was,  the  only  advantage  being  avoidance 
of  contact  with  part  of  the  hole.  The  part  that  would  be  thus 
crossed  may  not  have  been  as  dangerous  as  the  other,  the  end 
next  to  the  corduroy,  but  the  evidence  does  not  say  so.  We  are 
of  the  opinion,  therefore,  that  it  was  for  the  jury  to  say  whether 
the  plaintiff  nnnecessarily  assumed  the  risk  incident  to  his  at- 
tempt to  go  by  way  of  the  pike.  Then  it  logically  follows  that 
it  was  the  province  of  the  jury  to  say  whether,  having  the  right 
to  assume  the  risk,  he  drove  carefully  and  prudently.  His 
failure  to  get  off  the  wagon,  when  attempting  the  difficult  feat 
which  resulted  in  his  injury,  is  relied  upon  as  an  undisputed 
act  of  negligence,  but  we  think  that  was  a  question  for  the  jury, 
as  it  pertains  to  the  manner  of  using  the  defective  portion  of 
66  w.  Va. 
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the  road,  rather  than  the  right  to  use  it.  In  other  worda,  hanng 
the  right  to  aasume  the  risk,  because  there  waa  do  other  safe 
way,  it  was  incumbent  upon  the  plaintiff  to  exercise  ordinary 
care  in  using  the  defective  portion  of  road.  Proof  that  he  had 
previously  driven  around  the  mud  hole  without  injury,  as  he 
was  attempting  to  do,  when  hurt,  made  this  also  a  jury  question. 
These  conclusions  result  in  an  aSSrmance  of  the  judgment. 

Affirmed. 


CHARLESTON. 

The  Billmter  Lcmber  Company  v.  Merchants  Coal  Com- 
pany OF  West  Vibgixia. 

Submitted  June  11,  1909.    Decided  February  1,  1910. 

1,     CoaroRATioxs— AMiimjitlott  of  DebU  of  Another  Conipantf— Lia- 
bility for  Unliquidated  Damaon. 

The  anumptlon  by  one  corpor»tloD  of  all  the  Indebted  neaa  of 
another  of  whataoerer  kind  and  Its  agreement  to  pay  and  die- 
charge  the  same,  when  due,  as  the  conaideration  for  the  coorer- 
ance  to  it  of  all  the  property  of  another  ctnimrRtlon,  bind  the 
former  to  pay  all  the  IlabtUtlea  of  the  latter,  though  some  of 
them,  auch  aa  demands  for  unliquidated  damages,  may  not  be 
debts  in  the  technical  aotn  of  the  term.    (pp.  698-9). 
1.      SAUt — Trantfer  of  Propertif — Attumption  of  OrantoT'i  Debli — 
Bight  of  Ormtor't  Creditort  to  Charot  Property. 
When  property  baa  been  conveyed  in  consideration  of  the  as- 
Bumptlon,  by  the  grantee,  of  all  the  indebtedness  of  the  grantor, 
any  creditor  of  the  latter  may  charge  the  property  in  the  bands 
of  the  grantee  with  his  debt  and  subject  the  same  to  payment 
thereof.    <p.  700). 

3.  Samk— fom'vn  Corporation* — R^/ht  to  But  o»  Vahd  Contr^Ci*. 

The  statutory  proTisioos  ot  this  state,  modifying  the  rale  of 
comity  and  limiting  the  powers  and  capacities  of  foniga  cor- 
porations in  this  jurisdiction,  do  not  alFect  their  rights  to  sue 
and  make  defense  In  actions  or  suim  In  the  courta  of  this  state, 
pertaining  to  contracts  Talidly  made.     (p.  702). 

4.  Same. 

The  loss  by  a  foreign  corpontlon  of  Its  preTtooslj  acquired 
right  to  do  business  In  this  stats  does  not  alTect  its  capatity 
to  sue  or  be  sued  in  respect  to  a  eontrsict  made,  or  ri^t  Tested, 
when  it  was  lawfully  doing  buslneaa  in  the  state,     (p.  7M). 
«e  W.  Ta. 
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6.  Same— foreffftt  Corporationa — Lot*  of  RipM  to  do  Btuineti  in 
State — Effect  on  RiQht  to  Bue  on  Cantractt  PrevtoutJy  JTode. 
If.  after  an  action  at  law  against  a  foreign  corporatltn,  ^lgll^ 
fully  doing  bnBlneas  In  tbe  state,  has  been  pn^erlr  commenced, 
Bncli  corporation  be  deprived  of  Its  stBtutorr  privileges,  the 
action  may  be  prosecuted  to  Judgment  as  eltectuallr  In  all  re- 
spects as  It  tlie  defendant's  right  to  do  business  In  the  state  bad 
not  ceased,    (p.  704). 

6.  Same— PoreJ(m  CorptmUiont  Excluded  from  State— Aiiumption 

of  Debta  by  Another  Company — Effect  on  Bttitequeat  Judg- 
ment AgaiiM  Excluded  Corporation. 
In  such  case,  tbe  Judgment  Is  binding  on  a  third  party  wlm, 

before  rendition  thereof,  assumed  the  pigment  of  the  debt  or 

liability  involved  In  the  action,     (p.  705). 

7.  Acnon— Cumulative  Remedies — Dittolved  Corporation* — Reme- 

iliet  of  Creditor: 

Tbe  provisions  of  chapter  53  of  the  Code,  making  the  assets 
of  expired,  dissolved  and  Insolvent  corporations  trust  fuads  for 
tbe  benefit  of  their  creditors  and  stockholders,  and  authorising 
suits  in  e<iulty  by  creditors  to  wind  them  up,  are  not  exclusive 
remedies  and  do  not,  of  themselves,  take  away  the  right  to  pro- 
ceed to  Judgmmt  and  execution,     (p.  704). 

8.  Pakties — Suit  to  Charge  Debt  on  Property  Securing  Bond* — 

Bondftolders. 

In  a  suit  In  equity  to  charge  a  debt  upon  property,  encumbered 
by  mortgages  to  secure  large  Issues  of  bonds.  In  which  the  trus- 
tees are  clothed  with  ample  powers  to  protect  and  enforce  the 
rights  of  tbe  holders  of  the  bonds.  It  Is  unnecessary  to  make  the 
bondholders  parties,  since  the  trustees,  being  parties,  fully  rep- 
resent them.  (p.  707). 
Bj     Appeal      ako     1BMB<M—Equit]f—Reviev>~In*ufficient      Froceti 

Again*t  Non^etident. 

A  bill  In  eaulty  against  a  non-resident,  as  to  whom  no  process 
other  than  an  order  of  pnblicstlon,  duly  published  and  posted, 
has  been  taksn,  cannot  be  taken  for  confessed  as  to  such  psrty; 
but,  If  a  decree,  erroneous  in  that  respect,  givee  no  relief  against 
Such  party.  It  will  be  corrected  without  reversal,  when  in  the 
appellate  court  for  review  on  other  grounds  and  not  otherwise 
erroneous,    (p.  707). 

Appeal  from  Circuit  Court,  Preatoa  County. 
Action  by  the  Billmyer  Lumber  Company  against  the  Mer- 
chante'  Coal  Company  of  West  Virginia  and  others.    Judgment 
for  plaintiff,  and  the  mentioned  defendant  appeals. 

Modified  and  Affirmed. 
66  w.  Ta. 
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P.  J.  Crogan,  for  appellant. 

S.  H.  Gordon,  Wm.  MacDonald,  aad  William  G.  ConJty,  for 
appellee. 

POFFEXBABGEK,  JCDGE: 

The  Billmyer  Lumber  Compaoy,  a  co-partnerehip,  obtained 
a  decree  in  the  circait  court  of  Preston  county,  against  the  prt^ 
ertj-  of  the  Merchants  Coal  Company  of  West  Virginia,  a  cor- 
poration, organized  under  the  laws  of  this  State,  for  satisfaction 
of  a  judgment,  rendered  in  its  favor  against  the  Merehant<i 
Coal  Company  of  Baltimore  City,  a  corporation,  organized  \xa- 
(ler  tlie  laws  of  the  State  of  Jlarjland,  and  the  said  Merchants 
Coal  Company  of  West  Virginia  has  appealed. 

The  Merchants  Coal  Company  of  Baltimore  City,  a  foreign 
corporafion,  having  obtained  the  right  to  do  bu8iue>s  in  this 
ptate,  was  sued  at  law  by  the  Billmyer  Lumber  Company,  on  a 
i^ntract  for  the  sale,  by  the  defendant  to  the  plaintiff,  of  the 
standing  timber  on  a  certain  tract  of  land,  which  the  former 
violated.  That  action  was  begun  on  the  28th  day  of  July,  1904, 
On  the  loth  day  of  December,  1904,  said  Merchants  Coal  Com- 
paay  of  Baltimore  City  conveyed  all  of  its  property  in  West  Vir- 
ginia, including  various  tracts  of  coal  lands  and  it^  rights  and 
francliises,  to  the  Merchante  Coal  Company  of  \Ve?t  A'irginia. 
.Sometime  in  the  same  year,  but  just  when  the  record  does  not 
show,  the  Merchants  Coal  Company  of  Baltimore  City  was  de- 
prived of  its  right  to  do  business  in  this  state  upon  a  quo  nar- 
Tanto  proctcding,  because  of  its  non-payment  of  its  annual  li- 
cense taxes  and  non-compliance  with  the  laws  of  the  state,  relat- 
ing to  foreign  corporations.  Notwitlistanding  this,  the  plaintiff 
continued  to  proeecute  its  action  and  obtained  a  verdict,  on  the 
2Cth  day  of  May  1906,  and  a  judgment  on  the  24th  day  of  Oc- 
tober, 1906,  for  $5,000.00.  It  then  followed  the  property  of  the 
old  corporation  info  the  hands  of  the  new  one,  by  the  institntiou 
of  this  suit,  basing  its  right  to  do  so  on  the  express  assumption 
of  the  indebtedness  of  the  old  company  by  the  new  one,  alleged 
actual  and  constructive  fraud  in  the  conveyance,  and  the  im- 
plied trust  in  the  as^ts  of  an  insolvent  corporation  in  favor  of 
its  creditors.  The  bill  charges  actual  fraud,  saying  the  convey- 
ance was  made  with  intent  to  hinder,  delay  and  defraud  the 
«6  w.  v». 
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grantor's  creditora,  and  constructive  fraud,  sayidfe  it  was  yoI- 
untary.  It  also  charges,  in  this  connection,  identity  of  officers 
and  stockholders  in  the  two  corporations.  Having  alleged  non- 
payment of  any  consideration,  it  prays  a  discovery  as  well  as  re- 
lief by  cancellation  of  the  deed,  appointment  of  a  receiver,  and 
enforcement  oE  the  alleged  lien  of  the  plaintiff.  The  old  cor- 
poration had  .executed  a  mortgage  on  its  real  estate  to  Chaa.  K. 
Durbin,  to  secure  a  large  issue  of  bonds.  The  new  corporation 
executed  a  similar  mortgage  to  the  latemational  Trust  Com- 
pany of  Maryland,  to  secure  another  issue  of  bonds.  These  mort- 
gagees are  made  parties  to  the  bill,  and  the  deed  of  conveyance 
and  mortgages  are  exhibited  with  it.  A  demurrer,  filed  and 
overruled,  assigned  numerous  grounds,  and  the  answer  denied 
fraud  in  fact  or  law  as  well  as  to  the  existence  of  any  trust  or 
lien,  or  right  in  any  way  to  charge  the  property.  It  was  excepted 
to  on  several  grounds,  b»it  the  exceptions  seem  to  have  been  aban- 
doned, aa  the  decree  taltea  no  notice  of  them.  These  defenses 
were  made  by  the  Merchants  Coal  Company  of  West  Virginia 
only.  None  of  the  other  defendants  appeared.  Tlie  decree  pro- 
nounced in  the  cause  does  not  subject  the  real  estate  of  the  de- 
fendant to  sale  for  the  payment  of  the  debt,  nor  require  the 
defendant  to  pay  it  unconditionally.  It  declares  the  Merchants 
Coal  Company  of  West  Virginia  a  trustee  as  to  the  property 
conveyed  to  it  and  holds  it  bound  to  apply  said  property,  or 
so  much  thereof  as  may  be  necessary  to  the  satisfaction  of  the 
judgment,  and  declares  the  property  liable  to  the  payment  tliere- 
of.  It  then  adjudges,  orders  and  decrees  that  said  defendant 
"out  of  the  property  received  by  it  by  said  deed  of  December  15, 
1904,  pay  to  the  Billmyer  Lumber  Company"  the  debt  with  in- 
terest thereon,  within  thirty  days  from  the  date  of  the  decree. 

One  contention,  set  np  in  the  answer,  if  sound,  would  wholly 
defeat  the  object  of  the  suit.  It  is,  that  the  demand  of  the 
plaintiff,  having  t)een,  at  the  date  of  the  deed,  an  unliquidated 
claim  for  damages  for  the  breach  of  a  contract,  was  not  a  debt 
of  the  grantor,  within  the  meaning  of  the  recital  of  the  deed, 
saying  the  property  was  conveye{l  '-'in  consideration  of  the  ex- 
press assumption  of,  and  the  agreement  by  the  said  party  of  the 
second  part  to  pay  and  discharge,  when  due,  all  of  the  indebted- 
ness of  said  party  of  the  first  part,  of  whatsoever  kind  and  to 
whomsoever  due."    It  seems  to  us  that  the  intention,  on  the  part 
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of  the  granted,  to  assiune  all  the  liabilities  of  the  grantor,  with- 
out respect  to  their  form  or  natnre,  is  plain.  The  deed  says  it 
aseomed  all  of  the  indebtedness  of  whatsoever  kind.  This  is  a 
rery  broad  espreasion.  While  a  right  to  unliquidated  damages 
may  not  be  technically  a  debt,  it  is  indispntablj  a  liability,  and 
the  term  "indebtedness"  is  not  shown  in  the  context  to  be  limited 
to  technical  debts,  such  as  bonds,  notes  and  accounts.  It  is  not 
only  unlimited  in  this  respect,  but,  on  the  contrary,  is  ampli- 
fied and  broadened  by  the  phrase  "of  whatsoever  kind."  More- 
over, the  object  and  purpose  of  the  deed,  and  considerations  of 
justice  and  fairness,  which  are  presumed  to  have  been  in  the 
minds  of  Uie  parties  at  the  date  of  the  conveyance,  if  their  in- 
tent was  not  fraudulent,  conform  to  this  view  and  indicate  its 
correctness.  By  that  inatntment,  the  Merchants  Coal  Company 
of  Baltimore  City  divested  itself  of  every  particle  of  property 
and  estate  it  had.  Its  right  to  do  business  in  the  state  h^d  been, 
or  was  about  to  be,  revoked.  It  could  no  longer  do  business 
here,  and,  in  order  to  conserve  its  property,  it  conveyed  it  to  a 
new  corporation.  Thus,  it  became  not  only  legally,  but  actually, 
incapable  of  paying  any  of  its  debts  or  satisfying  any  of  its 
liabilities.  According  to  the  terms  of  the  deed,  it  received  no 
money  in  any  degree  adequate  to  answer  its  contingent  Utility 
to  the  plaintiff,  for  which  the  action  was  then  pending.  We 
must  presume,  therefore,  that  the  intent  to  transfer,  to  the  new 
corporation,  all  of  its  liabilities  aloi^  with  all  of  its  property,  is 
expressed  by  the  recital  in  the  deed,  and  that  the  grantee  ac- 
cepted the  conveyance  with  that  understanding. 

Another  contention  is  that  the  judgment  obtained  against  the 
Merchants  Coal  Company  of  Baltimore  City,  after  the  loss  of  its 
right  to  do  business  in  this  state  and  the  conveyance  of  all  of  its 
property  to  the  appellant,  is  not  binding,  either  on  the  question 
of  liability  or  the  amount  of  the  damages,  and  it  is  insisted  that 
the  Merchants  Coal  Company  of  West  Virginia  had  the  right  to 
litigate  the  question  of  liability  and  amount  in  an  action  at  law. 
We  are  unable  to  concur  in  this  view.  Conceding,  for  the  pur- 
poses of  the  argument,  that  the  plaintiff  could  have  sued  the 
grantee  in  the  deed  at  law,  on  its  express  aasnmptioD  of  the  debts 
and  liabilities  of  the  grantor,  treating  this  covenant  as  a  contract 
made  for  its  benefit,  it  is  equally  clear  that  it  was  not  bound  to 
do  so,  nor  deprived  of  its  right  to  sue  the  immediate  party  to 
M  w.  Va. 
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the  original  contract.  It  takes  three  parties  to  effect  a  novation. 
The  Merchants  Coal  Company  of  Baltimore  City  could  not  re- 
lieve itself  of  its  liability  to  the  Billmyer  Lumber  Company  by 
merely  obtaining  the  agreement  of  the  Merchants  Coal  Com- 
pany of  Weet  Vii^inia  to  satisfy  that  demand.  It  could  thus 
bind  the  Merchants  Coal  Company  of  West  Virginia,  but  it 
could  not  break  or  destroy  the  hold  which  the  Billmyer  Lumber 
Company  had  upon  it,  without  the  consent  of  said  company.  It 
does  not  appear  in  any  way  that,  prior  to  the  institution  of  this 
suit,  the  Billmyer  Lumber  Company  ever  agreed  to  release  the 
Merchants  Coal  Company  of  Baltimore  City  or  to  accept  the 
Merchants  Coal  Company  of  West  Virginia  as  its  debtor.  On 
the  contrarj',  it  appears  that  no  such  agreement  ever  could  have 
been  effected,  for  both  of  these  corporations  utterly  denied  all 
liability  and  thus  compelled  the  plaintiff  to  resort  to  the  courts 
for  enforcement  of  its  rights. 

The  charge  of ,  invalidity  of  the  judgment  stands  upon 
another  ground  also,  namely,  that  after  the  revocation  of 
the  right  of  the  Merchants  Coal  Company  of  Baltimore 
City  to  do  business  in  this  Btat«,  all  proceedings  against 
it  must  necessarily  have  abated,  wherefore  a  judgment  acquired 
after  that  date  must  be  void.  In  our  opinion,  this  position  is 
also  untenable.  Although  the  corporation  lost  its  right  to  do 
business  in  this  state,  it  is  not  shown  to  have  been  dissolved  or 
in  any  way  to  have  lost  its  corporate  existence,  if  tiiat  would 
make  any  difference.  For  all  that  appears  in  this  record,  it 
may  be  a  live,  active,  solvent  and  prosperous  corporation  in  the 
state  of  its  creation.  We  know  nothing  against  it  except  that  it 
has  lost  its  right  to  do  business  in  this  state,  has  divested  it- 
self of  all  of  its  property  and  left  this  demand  unprovided  for, 
except  in  the  manner  stated  in  the  deed.  Although  not  entitled 
to  do  business  in  this  state  any  longer,  it  could  be  sued  here 
upon  a  demand  of  this  kind,  if  service  could  be  had  upon  it, 
and  it  is  not  disputed  that  it  waa  served  with  process  in  the  ac- 
tion at  law  while  it  was  rightfully  doing  business  vrithin  the 
state.  It  is  not  pretended  it  did  not  have  the  right  to  make  the 
contract  on  which  it  was  sued  at  the  time  it  was  made,  nor  that 
it  was  not  actually  and  rightfully  doing  business  in  the  state  at 
that  time,  and  at  the  time  of  the  institution  of  the  action  against 
it.  An  action  to  enforce  a  contract,  lawfully  made,  may  be  in- 
stituted in  a  state  in  which  the  plaintiff  lias  not  acquired  the 
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right  to  do  businees,  aa  in  those  instances  in  which  the  contract 
TB8  made  outside  of  the  state  and  at  a  place  at  which  it  could 
be  lawfully  made.  Likewise,  such  au  action  may  be  defended  by 
a  corporation  in  a  state  in  which  it  has  not  acquired  the  right 
to  do  business.  The  prosecution  and  defense  of  actiwis,  respect- 
ing valid  contracts,  do  not  constitute  doing  business  within  the 
meaning  of  the  statutes,  restricting  the  right  of  foreign  corpora- 
tions. Typewriter  Co.  v.  Piggott,  60  W.  Va.  63? ;  19  Cyc.  1280, 
citing  numerous  decisions  from  a  great  many  of  the  states.  The 
contract  heing  valid  and  the  jurisdiction  having  attached  before 
the  right  to  do  business  in  the  state  was  lost,  we  know  of  no 
principle  upon  which  the  defendant  could  defeat  that  jurisdic- 
tion by  withdrawing  from  the  state.  Having  once  attached,  it 
continued.  The  privilege  taken  away  by  the  qvp  warranto  pro- 
ceeding was  no  greater  than  that  granted  by  the  statute  upon 
compliance  with  the  conditions  therein  named.  That  was  the 
privilege  of  doing  business  in  this  state.  ^Under  the  rule  of 
comity,  it  had  certain  other  rights  which  the  statute  did  not 
take  away  nor  destroy,  and  among  these  was  the  right  to  sae 
upon  a  valid  contract,  and  also  the  right  to  make  defense  in  any 
action  instituted  against  it.  As  these  were  never  inhibited 
by  the  statute,  they  cannot  be  deemed  to  have  been  affected  or 
taken  away  by  the  revocation  of  the  privilege  that  had  vested 
under  the  restrictive  statute.  Neither  the  statute  nor  the  revo- 
cation of  the  privilege  touched  these  rights  or  in  any  way  circum- 
scribed or  limited  the  jurisdiction  of  the  court.  Therefore, 
a  jurisdiction  which  had  vested,  was  not  destroyed  by  the  revo- 
cation of  the  privilege.  Any  other  conclusion  would  be  so  clearly 
unjust  and  impolitic  that  the  legislature  cannot  be  deemed  to 
have  intended  it,  and,  if  it  did,  the  statute  might  be,  to  that 
extent,  unconstitutional.  When  the  contract  was  made,  the 
remedy  for  its  enforcement  was  a  part  of  it.  Surely,  the  legis- 
lature did  not  intend  to  destroy  or  impair  the  contract,  and  to 
deny  all  remedy  for  its  enforcement  in  the  courts  of  this  slate 
and  compel  the  obligee  to  resort  to  the  courts  of  another  state, 
would  amount  to  a  clear  impairment  of  its  obligation.  Remedies 
may  be  altered  or  limited  by  the  legislature,  but  not  entirely 
denied.  Story's  Const.,  sec.  1385;  Piggot  v.  Typewriter  Co., 
CO  W.  Va,  532.  Besides,  it  is  against  settled  and  uniform  state 
policy  to  compel  a  citizen  to  resort  to  a  foreign  state  to  collect 
6«  w.  v«. 
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his  debt,  when  the  cause  of  action  arose  in  the  state  and  the 
debtor  has  property  therein.  McClung  v.  8eig,  5i  W.  Va. 
467.  This  view  seems  to  be  within  the  spirit  of  the  statnteB, 
relating  to  foreign  corporations.  Upon  complying  with  cer- 
tain conditions,  they  are  granted  the  same  rights,  powers  and 
privileges  and  subjected  to  the  same  regulations,  restrictions 
and  liabilities  that  are  conferred  and  imposed  on  corporations 
chartered  luider  the  laws  of  this  state.  Code,  ch.  54,  sec.  30.  On 
the  revocation  of  the  license  to  do  business  in  this  state,  such 
a  corporation  must  necessarily  wind  up  its  business  here,  pay 
its  debt!:  and  distribute  its  assets  among  its  stockholders,  re- 
move the  same  from  the  state,  or  let  them  remain  idle  and  in- 
active. The  revocation,  therefore,  works  a  quasi  dissolution  of 
the  foreign  corporation.  It  is  in  the  same  situation,  in  this  state, 
as  if  its  charter  had  expired,  or  been  revoked  for  cause.  In 
respect  to  its  corporate  business  and  holdings  in  this  state,  it 
is  legally  dissolved.  Though  it  may  still  exist  in  another  state 
as  an  entity,  it  ceases  to  be  recognized  as  such  here  for  the  pur- 
pose of  carriing  on  its  business.  Its  corporate  transactions  as 
effectually  cease  here  as  if  it  were  dissolved.  Its  property  can 
be  DO  longer  handled  for  its  general  corporate  purposes.  We 
think,  therefore,  the  legislature,  in  subjecting  it  to  the  liabilities 
imposed  upon  domestic  corporations,  intended  to  subject  it,  on 
the  revocation  of  its  privilege,  to  the  general  laws  relating -to 
the  winding  up  of  domestic  corporations,  in  so  far  as  they  are 
applicable.  By  these  laws,  a  corporation,  after  dissolution, 
still  remains  a  corporation,  in  contemplation  of  law,  for  the 
purposes  of  suits  to  collect  debts  against  it,  actions  by  it  to 
collect  debts  due  it  and  the  settlement  and  distribution  of  its 
assets.  Co<le,  chapter  53,  sections  57,  59.  These  sections  apply 
to  expired,  as  well  as  dissolved,  corporations,  and  solvent  ex- 
pired, or  dissolved,  corporations,  as  well  as  insolvent.  When, 
for  any  reason,  a  corporation  has  no  longer  right  to  exist,  dis- 
solution, payment  of  debts  and  distribution  of  surplus,  in 
some  form,  inevitably  result.  A  similar  statute  in  New  Jersey 
has  been  declared  to  be  applicable  to  foreign  corporations,  do- 
ing business  in  the  state.  Albert  v.  Land  d:c.  Co.,  23  Atl. 
Bep.  8. 

It  is  more  seriously  and  urgently  insisted,  by  counsel  for  the 
appellant,  that  the  only  remedy  left  to  the  plaintifT,  on  the 
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revocation  of  the  licenfie  of  the  defendant,  wae  a  suit  in  eqaity, 
tinder  section  58  of  chapter  53  of  the  Code  or  some  other  sec- 
tion of  that  chapter,  wherefore  it  vas  bound  to  dismiss  its  ac- 
tion at  law,  on  the  happening  of  that  event,  and  seek  relief  in 
equity  by  convening  all  the  creditors  and  stockholders.  We  do 
not  regard  the  remedies  given  by  those  sections  a$  exclnsive. 
They  are  not  bo  in  terms.  Corporations  have  power  to  sue  and 
may  be  sued.  The  right  to  sue  a  corporation  on  a  contract 
made  by  it,  when  it  has  power  to  bind  itself,  is  a  part  of  the 
contract  and  will  not  he  deemed  to  have  been  taken  away  or 
curtailed,  in  the  absence  of  clear  legislative  intent  to  limit  or 
destroy  it.  The  contract  carries  with  it  the  right  to  reduce  any 
demaiid,  arising  out  of  the  same,  to  judgment  and  make  it  a 
lien  upon  the  property  of  the  debtor,  the  judgment  itself  being 
a  lien  on  the  real  estate  axii  an  execution  thereon  a  lien  upon 
the  personal  property.  Nothing  in  any  of  the  statutes  relied 
upon  suggests  intention  to  destroy  these  nights,  incident  to  the 
contract.  While  they  do  say  the  assets  of  an  expired,  dissolved 
or  insolvent  corporation  shall  be  administered  as  a  trust  fund 
for  the  benefit  of  the  creditors  and  stockholders,  and  the  credit- 
ors must  be  satisfied  first,  they  do  not,  either  in  express  terms 
or  by  implication,  place  any  restraint  upon  the  right  of  credit- 
ors to  pursue  any  other  remedies,  afforded  them  by  the  law, 
nor  undertake  to  prevent  them  from  acquiring  preferences  in 
any  manner,  or  to  any  extent,  allowed  by  the  law  in  the  case  of 
natural  persons. 

Our  conclusion,  therefore,  is  that  the  revocation  of  the  privi- 
lege of  the  defendant  corporation  to  do  business  in  this  state 
left  it  in  the  situation  of  an  expired  domestic  corporation  in 
respect  to  actions  pending,  or  subsequently  brought,  against  it ; 
that  the  remedies  in  equity,  given  to  creditors  of  corporations 
by  the  provisions  of  chapter  53  of  the  Code  are  not  exclusive 
and  do  not  prevent  recovery  of  judgments  at  law  against  cor- 
porations after  expiration  of  their  charters;  and  tliat  the 
circuit  court  did  not  lose  the  jurisdiction  over  the  defendant 
which  bad  attached  before  the  revocation  of  its  right  to  do  bosi- 
ness  in  the  state. 

The  conclusions  just  announced  may  include  the  further 
proposition  that,  on  the  expiration  of  the  right  of  a  foreign 
corporation  to  do  business  in  tbis  state,  its  assets,  within  the 
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juriBdiction  of  the  cottrte  of  tiie  state,  may  be  treated  and  pro- 
ceeded against  as  the  assets  of  an  expired  or  dissolved  domeetic 
corporation,  and  the  well  known  trust  fund  theory,  recognized 
by  courts  everyirhere,  applied  to  the  adminiEtration  of  its  as- 
sets, treating  the  corporation  in  view  of  its  conveyance  to  a 
third  party  of  all  of  ita  asseta,  without  other  provision  for  its 
debts  than  the  assumption  thereof  by  the  grantee,  as  an  in- 
solvent corporation.  This  eeemB  necessarily  and  logically  to 
follow.  Its  rights,  powers,  privileges,  bnrdene  and  liabilities, 
on  its  admission  into  the  state,  were  the  same  as  those  of  do- 
mestic corporations.  This  legislative  declaration  of  liability 
seems  broad  enough  to  make  its  assets,  on  the  expiration  of  its 
right  to  do  business  in  the  state,  a  trust  fund  for  the  satisfac- 
tion of  its  indebtedness,  because  that  liability  is  imposed  upon 
the  asets  of  expired  or  dissolved  domestic  corporations,  wheth- 
er solvent  or  insolvent,  and  cannot  be  defeated  by  appropria- 
tion of  the  assets  on  the  part  of  the  stockholders  to  theniBelves 
in  any  form,  or  a  gift  thereof  to  a  stranger.  If  this  view  of 
the  Etatute  is  correct,  there  can  be  no  doubt  of  the  right  of  iJie 
plaintiff  to  follow  up  this  property  in  a  court  of  equity  and  sub- 
ject it  to  the  payment  of  it*  debt  in  the  hands  of  the  grantee  in 
the  deed,  for,  having  actually  paid  none,  or  only  a  portion,  of 
the  consideration,  it  ia  not  a  complete  purchaser,  nor  a  pur- 
chaser without  notice  of  the  indebtedness.  In  this  case,  the 
assumption  of  the  indebtedneas,  including  the  demand  of  the 
plaintiff,  constituted  practically  all  of  the  consideration.  Un- 
til the  indebtedness  has  been  paid,  the  consideration  will  not 
have  been  actually  received  by  the  grantor.  The  liability  of 
property,  so  conveyed  by  one  corporation  to  another,  to  the 
debts  of  the  grantor  is  well  established  by  authority  every- 
where Helliwell  on  Stock  &  Stockholders,  sees.  14,  15;  Mora- 
wetz  on  Corp.,  sees.  790,  791,  954,  955;  Angell  &  Ames  on 
Corp.,  sees.  600-604 ;  Soyes  on  Inter-Corp,  Belations,  sec.  125 ; 
Swan  Land  Co.  v.  Frank,  148  TJ.  S.  603;  Scott  v.  Neelg.  140 
r,  S.  106;  Upton  v.  TrippiUoch.  91  U.  S.  45;  Bichardion's 
Ext.  v.  Green.  133  IJ.  S.  30;  Peters  v.  Bain,  133  U.  S.  670; 
Clarlc  V.  Beaver,  133  U.  S.  96;  Fogg  v.  BMr,  139  U.  S.  118; 
Graham  v.  Railroad-Co.,  103  U.  S.  148;  IloUins  v.  Coal  &  Iron 
Co.,  150  r.  S.  371;  Hospes  v.  ]Hfg.  £  Car  Co..  48  Minn.  174. 
■While  liability  on  this  ground  seems  clear,  it  is  unnecessary  to 
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iDToke  the  principle  for  the  decision  of  this  case,  and,  aa  the 
Bubject  is  one  of  great  importance,  we  hereby  merely  suggest 
this  view  and  sctnallr  place  the  liability  upon  another  ground. 
The  property  sought  to  be  charged  in  thb  suit  was  conveyed 
in  consideration  of  an  express  assumption  of,  and  agreement 
to  pay,  the  demand  of  the  plaintiff.  The  debt  so  assumed 
either  became,  in  equity,  an  actual  lien  upon  the  property  con- 
veyed or  conferred  upon  the  creditor  the  power  to  charge  his 
debt  upon  the  property  as  a  lien  by  a  suit  in  equity  for  the 
purpose.  Whether,  from  the  date  of  the  deed,  it  constituted 
such  a  lien  as  would  bind  subsequent  purchasers  and  creditors, 
we  arc  not  called  upon  to  determine,  but  it  is  well  settled  that 
the  creditor  can  charge  the  land  in  the  hands  of  the  grantee. 
Matheiit/  V.  Ferguson,  55  Vf.  Va.  656;  Vanineter  v.  VaHniel^, 
3  Grat.  148;  tt'iUiard  v.  Worsham.  76  Va.  392;  Tyson  d-  Others 
V.  Railway  Co.,  15  Fed.  Eep.  763 ;  Clyde  v.  Simpson.  4  O.  St. 
445;  Uarris  v.  Fly,  7  Paige  (X.  Y.)  421;  Hallett  v.  Uatlelt,  2 
Paige  (X.  Y.)  14;  Xkhols  v.  Glm-er,  41  Ind.  24;  King  v. 
Denison,  1  Ves.  &  Bea.  272.  "Another  class  of  implied  liens 
or  trusts  arises  where  property  is  conveyed  inter  vU-ob,  or  is 
bequeathed  or  devised  by  last  wilt  and  testament,  subject  to  a 
charge  for  the  payment  of  debts  or  other  charges  in  favor  of 
third  persons.  In  such  cases  although  the  charge  is  treated  as 
between  the  immediate  parties  to  the  original  instniment  as 
an  express  trust  in  property,  which  may  he  enforced  by  such- 
parties  or  their  proper  representatives,  yet  as  between  the  trustee 
and  the  cesiuis  que  trust  who  are  to  take  the  benefits  of  the  in- 
strument it  constitutes  an  implied  or  constructive  trust  only, — a 
trust  raised  by  courts  of  equity  in  their  favor,  as  an  interest 
in  rem  capable  of  being  enforced  by  them  directly  by  a  suit 
brought  in  their  own  names  and  right."  Story's  Eq.  Jur.,  sec. 
1244.  It  is  not  difficult  to  reconcile  this  conclusion  with  prin- 
ciples of  law  and  equity.  Where  the  statute  of  frauds  reqnirt'-^ 
the  declaration  of  a  trust  to  be  in  writing,  the  recital  of  the 
assumption  of  the  indebtedness  in  the  deed  is  held  to  be  suffi- 
cient evidence  in  writing  of  the  declaration.  Equity  looks  up- 
on the  unpaid  consideration  as  so  much  of  the  purchase  money 
of  the  property  appropriated  by  the  debtor  to  the  payment  of 
his  debt,  and  left  in  the  hands  of  the  grantee  to  be  applied  there- 
to. Therefore,  by  the  contract,  an  express  dutj'  is  devolved 
68  w.  T«, 
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upMi  the  grantee.  He  agrees  with  the  grantor  to  retain  bo 
much  of  the  consideration  and  apply  it  to  the  eatisfaction  of 
the  debt.  At  the  same  time,  until  the  debt  is  paid,  he  withholds 
a  part  of  the  purchase  money  of  the  land  and  has  property  of  the 
grantor  for  which  he  has  not  paid.  In  view  of  the  purpose  of 
the  conveyance,  the  appropriation  of  the  purchase  money  to  the 
debt  and  the  duty  assumed  by  the  grantee,  the  intent  to  estab- 
lish, as  between  them,  an  e.xprpss  trust,  is  inferred.  As  the, 
creditor  is  no  party  to  the  deed  and  is  not  bound  by  the  contract 
in  all  respects,  this  may  aflord  ground  for  calling  the  trust  in 
his  favor  only  an  implied  one.  Prior  to  the  statute.  Code,  chap- 
ter 71,  seciion  2,  giving  right  of  action  to  a  person  on  a  contract 
made  for  his  benefit,  but  to  which  he  was  not  a  party,  the  credit- 
or in  such  a  case  as  this  would  have  had  no  legal  remedy  and 
could  not  have  availed  himself  of  the  benefit  of  the  contract 
otherwise  than  by  a  suit  in  equity,  even  if  he  could  have  done 
that.  Ross  V.  Milne.  Vi  Leigh  204,  and  Jones  v.  Thomas.  12 
Grat.  !)(>.  I'hc  statute  just  referred  to  enables  him  to  sue  at  iaw 
on  such  a  contract  and  also  to  take  "An  immediate  estate  or 
interest  in.  or  the  benefit  of  a  condition  respecting,  any  estate" 
under  an  instrument  to  which  he  is  not  a  party,  if  made  for  his 
benefit.  His  lien  may  possibly  stand  on  this.  Whatever  the 
basis  of  it,  or  whether  express  or  implied,  there  is  a  lien  in  favor 
of  the  ci-editor  under  the  circumstances,  disclosed  here. 

There  is  nothing  in  the  objections  that  the  stockholders  of  the 
foreign  corporation  and  the  bond  holders  of  both  should  have 
been  made  parties.  The  Merchants  Coal  Company  of  Baltimore 
City  had  parted  with  all  interest  in  the  property  the  plaintiff 
seeks  to  charge  in  this  suit,  and  it  was  not  a  bill  to  wind  up 
either  corporation.  Hence,  the  stockholders  of  the  old  corpora- 
tion were  not  interested  and  no  relief  was  asked  against  those 
of  the  new.  The  bond  holders  were  fully  represented  by  the 
trustees,  as  the  mortgages  vested  broad  and  ample  powers  of 
representation  in  them.  In  each  of  these  instruments,  the 
trustee  was  expressly  clothed  with  authority  to  represent  and 
act  for  the  bond  holders  in  all  matters  pertaining  to  their 
security  and  enforcement  of  their  rights  under  the  mortgages. 
Jones  Corp.  &  Mort.,  sec.  398. 

As  the  International  Trust  Company  was  a  foreign  corpora- 
tion, proceeded  against  by  order  of  publication,  and  did  not 
«e  w.  v«. 
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appear,  it  was  error  to  decree  the  bill  taken  for  confeeeed  as 
to  it,  but  the  decree  affects  it  no  further.  It  is  cot  otherwiae  8 
decree  in  permnam,  since  it  affects  only  the  prt^rty  involved, 
and  Bubstituted  service  suffices  for  that.  The  recital  onlj  im- 
ports service  of  process  upon  that  defendant,  contrary  to  the  fact. 
This  will  be  corrected,  but  without  cost,  as  no  objection  was 
made  on  account  thereof  in  the  court  below. 

Leek  of  a  reference  and  adjustment  of  liens,  with  respect  to 
amounts  and  priorily,  is  unavailing  as  a  ground  of  error,  since 
there  is  no  decree  of  sale  of  the  property  nor  any  particular 
status,  with  reference  to  other  liens,  accorded  the  one  declared 
in  favor  of  the  plaintiff.  Xothing  has  been  decided,  so  far, 
except  the  liability  of  the  property  to  the  lien  of  this  debt. 
A  reference  may  become  necessary  in  the  further  progress  of 
the  cause.  That  will  depend  upon  the  course  hereafter  pursued 
by  the  appellant.  If  it  pays  the  debt  and  costs  for  which  it 
and  the  property  in  its  hands  are  liable,  neither  a  reference, 
sale  nor  any  further  decree  will  be  necessary. 

Failure  to  demand  pajTnent  before  suing  has  nothing  to  do 
with  the  subject  of  cost.  It  sometimes  bars  an  action,  as  in  the 
case  of  a  bailment,  but  not  one  founded  upon  such  a  cause  of 
action  as  we  have  hpre.    K-uykendall  v,  Fiaker,  61  W.  \'la.  87. 

For  the  reasons  stated,  the  decree  will  be  corrected  by  insert- 
ing therein  the  words,  "upon  the  order  of  publication  duly  pub- 
lished and  posted  as  to"  before  the  words,  "International  Trust 
Company  of  Baltimore  City,"  and.  as  so  amended,  it  will  be 
affirmed. 

Modified  and  Affirmed. 
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Bartos  W.  Kuhn,  Plaintiff  in  Error, 

versus 

Faisuont  Coal  Company,  Defendant  in  Error, 


[Argued  March  10,  1910.  Decided  May  20,  1910.] 

Before  Goff  and  Phitchard,  Circuit  Judges  and  Boyd, 

District  Judge. 

1.  Mines  akd  Mihebau— Orantt  of  Mineratt  and  Mlnlno  Biirkt* — 

ConttTuctlon — Right  to  Subfacent  Bupport  of  Surface. 

A  deed  m&de  by  the  owner  In  fee  of  a  tract  of  lan4  con- 
veying "all  the  coal  and  mining  priTllegea  neceeaary  and  con- 
venient for  tbe  removal  of  tbe  wune  In,  upon  and  under"  said 
land  "together  wltta  tbe  right  to  enter  upon  and  under  said 
land  and  to  mine,  excavate  and  remove  all  of  aald  coal"  doee 
not  by  Implication  reaerve  the  right  to  subjacent  support  of 
the  surface  In  Its  original  condition  but  on  the  contrary  le  a 
waiver  or  surrender  of  sucb  right  and  tbe  grantor  cannot 
recover  damages  for  Injur?  to  tbe  surface  raaultlng  from  tbe 
removal  of  all  the  coal  without  leaving  support. 

2.  CovKTB— Federal  Courts — Following  State  Dediiont. 

A  federal  court,  although  required  to  exercise  an  Independent 
Judgment  as  to  tbe  construction  of  a  deed  In  the  case  in  which 
tbe  question  Is  presented,  will  Incline  strongly  to  adopt  the 
*  construction  placed  on  a  similar  deed  by  tbe  highest  court  of 
the  state  where  under  the  ruling  of  the  state  courts  such  con- 
struction becomea  a  rule  of  property. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia,  at  Clarksburg,  W.  Va. 

Homer  W.  Williams  (Harvey  W.  Harmer  on  the  brief),  for 
plaintilf  in  error,  and 

John  BasBcl  and  Z.  T.  Vinson  (Vinson  &  Thompson,  KecBc 
Blizzard  and  Edward  A.  Brannon  on  the  briefs),  for  defendant 


NoTK :  The  prtnclpleii  decMM  b;  tbe  Federal  Conrt  In  Ihia  case  w( 
tiatA  b7  IhF  Supreme  Court  ot  Appealg  of  WmI  Vlrjtlnla  In  tbe  case  a: 

fin  V.  FairmoHl  Cool  Co.  59  \V.  Va.  4OO.— Bt 

66  W.  Va. 
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Barton  W.  Kuhii,  the  plaintiff  in  error,  instituted  his  action 
in  the  Circuit  Court  of  the  United  States  tot  the  Xorthem 
District  of  West  Virginia  against  Fairmont  Coal  Company,  al- 
leging w  substance  that  the  plaintiff  had  sold  to  J.  N.  Cam- 
don  the  coal  under  a  tract  of  land ;  that  by  conveyance  from  Cam- 
den the  coal  had  become  the  property  of  the  defendant  Fair- 
mont Coal  Company,  and  that  in  removing  the  coal  the  defend- 
ant had  not  left  pillars  to  Euetaiu  the  surface  in  its  original 
position,  and  that  by  reason  of  ita  failure  to  leave  enough  coal 
in  the  ground  to  support  the  surface  the  surface  had  subsided 
and  had  been  damaged  by  reason  of  the  remoral  of  the  coal  men- 
tioned in  the  deed.  The  defendant  craved  oyer  of  the  deed  and 
demurred  to  the  declaration.  After  argument  before  the  Cir- 
cuit Court  tliat  court  Buatained  the  demurrer  on  the  authority 
of  the  case  of  Griffin  agtUMt  Fairmont  Coal  Company,  decided 
by  the  Supreme  Court  of  Appeals  of  West  Virginia  in  Xovem- 
her,  1905.  From  the  decision  of  the  Circuit  Court  in  sustain- 
ing the  demurrer  and  dismissing  the  plaintiCTs  declaration  a 
writ  of  error  was  sued  out  and  brought  to  this  court  to  review 
the  judgment  of  the  Circuit  Court  in  sustaining  the  demurrer. 

Phitciiabd,  Circuit  Judge : 

This  case  was  heard  at  the  November  Term  (1907)  of  this 
court,  and,  after  argument,  the  court  (in  pursuance  of  sec- 
tion 6  of  the  Act  of  March  3,  1891,  establishing  the  Circuit 
Court  of  Appeals),  on  its  own  motion,  certified  to  the  Supreme 
Court  the  question  as  to  whether  this  court  is  bound  by  the^ 
decision  of  the  Supreme  Court  of  Appeals  of  West  Virginia 
in  the  case  of  Griffin  v.  Fairmont  Goal  Company,  decided  bv 
that  court  at  its  November  Term  (1905)  and  reported  in  59 
West  Virginia,  480,  in  which  it  was  held : 

"1.  Deeds  conveying  coal  with  right  of  removal  should  be 
construed  in  the  same  way  as  other  written  Instruments,  an*l 
the  intention  of  the  parties,  as  manifest  by  the  language  nse'l 
in  the  deed  itself,  should  govern. 

"2,  The  vendor  of  land  may  sell  and  convey  his  coal  and 
grant  to  the  vendee  the  right  to  enter  upon  and  under  said  lanil 
and  to  mine,  excavate,  and  remove  all  of  the  coal  purchased  and 
paid  for  by  him,  and  if  the  removal  of  the  coal  necessarily 
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cauBes  the  surface  to  Babeide  or  break,  the  grantor  cannot  be 
beard  to  complain  thereof. 

"3.  Where  a  deed  conveys  the  coal  under  a  tract  of  land, 
together  with  the  right  to  enter  upon  and  under  said  land,  an.t 
to  mine,  excavate,  and  remove  all  of  it,  there  is  no  implied  reser- 
vation in  Buch  an  instrument  that  the  grantee  muat  leave  enough 
coal  to  support  the  surface  in  ite  original  position." 

The  Supreme  Court  at  its  October  Term  (1909),  passed  upon 
the  question  certified,  215  U.  S.,  349.  Justice  Harlan,  who  ren- 
dered the  opinion  of  the  court,  in  passing  upon  the  question  cer- 
tified, among  other  things,  said : 

"This  case  is  here  on  a  question  propounded  under  the  au- 
thority of  the  Judiciary  Act  of  March  3,  1891^  relating  to  the 
jurisdiction  of  the  courts  of  the  United  States,  26  Stat.,  82fi. 
c,  517,  see.  6.  The  facts  out  of  which  the  question  arises  are 
subetantially  as  will  be  now  stated. 

"On  the  twenty-first  day  of  November,  1889,  the  plaintiff 
Kuhn,  a  citizen  of  Ohio,  sold  and  conveyed  to  Camden  all  the 
coal  underlying  a  certain  tract  of  land  in  West  Virginia  of 
which  he,  Kuhn,  was  the  owner  in  fee.  The  deed  contained 
these  clauses :  'The  parties  of  the  first  part  do  graot  unto  the 
said  Johnson  X.  Camden  all  the  coal  and  mining  privileges  nec- 
essary and  convenient  for  the  removal  of  the  same,  in,  upon  and 
under  a  t-ertain  tract  or  parcel  of  land  situated  in  the  County 
of  if arion,  on  the-  waters  of  the  West  Fork  Biver,  Imunded  and 
described  as  follows,  to-wit:  ....  Togetiier  with, the  right  to 
enter  upon  and  under  said  land  and  to  mine,  excavate  and  re- 
move all  of  said  coal,  and  to  remove  upon  and  under  the  said 
lands  the  coal  from  and  under  adjacent,  coterminous  and  neigh- 
boring lands,  and  also  the  right  to  enter  upon  and  under  the 
tract  of  land  -hereinbefore  described,  and  make  all  necessary 
structures,  roads,  ways,  excavations,  air-shafts,  drains,  drain- 
ways  and  openings  necessary  or  convenient  for  the  mining  and 
removal  of  said  coal  and  the  coal  from  coterminous  and  neigh- 
boring lands  to  market.' 

"The  present  action  of  trespass  on  the  case  was  brought  Jan- 
uary 18th,  J906.  The  declaration  alleged  that  the  coal  covered 
by  the  above  deed  passed  to  the  defendant.  The  Fairmont  Coal 
Company,  a  West  Virginia  corporation,  on  the  —  day  of  Jan- 
ee  w.  Ta. 
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uary,  1906;  that  the  plaintiff  KuhD  was  entitled  of  the  right 
to  have  all  his  surface  and  other  Btratir  overlying  the  coal  sup- 
ported in  its  natural  state  either  by  pillare  or  blocks  of  coal 
or  by  artificial  support;  that  on  the  day  named  tlie  defend- 
ant company  mined  and  removed  coal  from  under  the  land,  leav- 
ing, however,  large  blocks  or  pillars  of  coal  as  a  means  of  sup- 
porting the  overlying  surface;  that  the  coal  company,  disr^rd- 
ing  the  plaintifTs  rights,  did  knowingly,  willfully  and  negli- 
gently, without  making  any  compensation  therefor,  or  for  the 
damage  arising  therefrom,  mine  and  remove  all  of  said  blocks 
and  pillars  of  coal  so  left,  by  reason  whereof  and  because  of  the 
failure  to  provide  any  proper  or  sufficient  artificial  or  other 
support  for  the  overlying  surface,  the  plaintiff's  surface  land, 
or  a  large  portion  thereof,  was  caused  to  fall ;  and  that  it  was 
cracked,  broken  and  rent,  causing  large  holes  and  fissures  to  ap- 
pear upon  the  surface  and  destroying  the  water  and  water 
courses. 

"The  contract  under  which  the  title  to  the  coal  originally 
passed  was  executed  in  West  Virginia  and  the  plaintiff's  cause 
of  action  arose  in  that  State. 

"A  demurrer  to  the  declaration  was  sustained  by  Uie  Cir- 
cuit Court,  an  elaborate  opinion  being  delivered  by  Judge  Day- 
ton, Kuhn  V.  Fairmont  Coal  Company,  \b%  Fed.  Rep.,  1013. 
The  case  was  then  taken  upon  writ  of  error  to  the  Circuit  Court 
of  Appeals. 

"It  appears  from  the  statement  of  the  case  made  by  the 
Circuit  Court  of  Appeals  that  in  the  year  1902,  after  Kulin's 
deed  to  Camden,  one  Griffin  brought,  in  &  court  of  West  Vir- 
ginia, an  action,  similar  in  all  respects  to  the  present  one,  against 
the  Fairmont  Coal  Company,  the  successor  of  Camden.  His 
rights  arose  from  a  deed  almost  identical  with  that  esocuted 
by  Kuhn  to  Camden.  That  case  was  ruled  in  favor  of  the  Coal 
Company,  and,  subsequently,  was  taken  to  the  Supreme  Court 
of  West  Virginia,  which  announced  its  opinion  therein  in  Xo- 
vember,  1905.  A  petition  for  rehearing  having  been  filed,  the 
judgment  was  stayed.  But  the  petition  was  overruled  March 
37,  1906,  on  which  day,  after  Knhn's  suit  was  brought,  the  de- 
cision previously  announced  in  the  Griffin  case  became  final  un- 
«  w.  "■. 
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der  the  rules  of  tlie  Supreme  Court  of  the  State.  Griffin  v. 
Coal  Co.,  59  W.  Va.,  480. 

"The  contention  by  the  Coal  Company  in  the  court  below  was 
that  as  the  decision  in  the  Griffin  case  covered,  substantially  the 
same  question  as  the  one  here  involved,  it  was  the  duty  of  the 
federal  court  to  accept  that  decision  as  controlling  the  rights  of 
the  present  parties,  whatever  might  be  its  own  opini<»i  as  to 
the  law  applicable  to  this  case.  The  contention  of  Kuhn  was 
that  the  Federal  court  was  under  a  duty  to  determine  the  rights 
of  the  present  parties  upon  its  own  independent  judgment,  giv- 
ing to  the  decision  in  the  state  court  only  such  wei^t  as  should 
be  accorded  to  it  according  to  the  established  principles  in  the 
law  of  contracts  and  of  sound  reasoning;  also  that  the  Federal 
conrt  was  not  hound  by  a  decision  of  the  state  court  in  an  ac- 
tion of  trespass  on  the  case  for  a  tort  not  involving  the  titfe  to 
land. 

"Such  being  the  issue,  the  Cinniit  Court  of  Appeals,  pro- 
ceeding under  the  Judiciary  Act  of  March  3,  1891,  c.  517,  have 
sent  up  the  following  question  to  be  answered: 

"  'la  this  court  bound  by  the  decision  of  the  Supreme  Court  in 
the  case  of  Oriffin  v,  Fairmont  Coal  Company,  that  being  an  ac- 
tion by  the  plaintiff  against  the  defendant  for  damages  for  a 
tort,  and  this  being  an  action  for  damages  for  a  tort  based  on 
facts  and  circumstances  almost  identical,  the  language  of  the 
deeds  with  reference  to  the  granting  clause  being  in  fact  iden- 
tical, that  case  having  been  decided  after  the  contract  upon 
which  defendant  relies  was  CYecuted,  after  the  injury  complain- 
ed of  was  sustained,  and  after  this  action  was  instituted?' 

"There  is  no  room  for  doubt  as  to  the  scope  of  the  decision 
in  the  Griffin  case.  The  syllabus— {p.  480)  which  in  West  Vir- 
ginia is  the  law  of  the  case,  whatever  may  be  the  reasoning  em- 
ployed in  the  opinion  of  the  court — is  as  follows:  '1,  Deeds 
conveying  coal  with  rights  of  removal  should  be  construed  in  the 
same  way  as  other  written  instruments,  and  the  intention  of 
the  parties  as  manifest  by  the  language  used  in  the  deed  itself 
should  goTem.  2.  The  vendor  of  land  may  sell  and  convey  his 
coal  and  grant  to  the  vendee  the  right  to  enter  upon  and  under 
said  land  and  to  mine,  excavate  and  remove  all  of  the  coal  pur- 
chased and  paid  for  by  him,  and  if  the  removal  of  the  coal  nec- 
M  w.  v«. 
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eesarily  causes  the  surface  to  subside  or  break,  the  graator  can- 
not be  beard  to  complain  thereof.  3.  Where  a  deed  coa\en 
the  coal  under  a  tract  of  land,  together  with  the  right  to  enter 
upon  and  under  said  land,  and  to  mine,  excavate  and  remove  all 
of  it,  there  is  no  implied  reservation  in  such  an  instrument  that 
the  grantee  must  leave  enough  coal  to  support  the  surface  in  its 
original  position.  4.  It  is  the  duty  of  the  court  to  coostrae 
contracts  as  they  are  made  by  the  parties  thereto,  and  to  give 
full  force  and  effect  to  the  language  nsed,  when  it  is  clear, 
plain,  simple  and  unambiguous.  5.  It  is  only  where  the  lan- 
guage of  a  contract  is  ambiguous  and  uncertain  and  susceptible 
of  more  than  one  construction,  that  a  court  may,  under  the  well 
established  rules  of  construction,  interfere  to  reach  a  proper 
construction  and  make  certain  that  which  in  itself  is  uncertain.' 

"Nor  can  it  be  doubted  that  the  point  decided  in  the  Qrif- 
fin  case  had  not  been  previously  adjudged  by  the  Supreme  Court 
of  that  State.  Counsel  for  the  Coal  Company  expressly  state 
that  the  question  here  involved  was  never  before  the  legislature 
or  courts  of  West  Virginia  uptil  the  deed  involved  ia  the  Griflfia 
case  came  before  the  Supreme  Court  of  that  State  for  construc- 
tion; that  'until  then  there  was  no  law  and  no  local  custom 
upon  the  subject  in  force  in  West  Virginia;'  and  that  'only 
after  the  holding  of  Uie  State  Court  in  the  QrifGn  case  could  it 
l>e  said  that  the  narrow  question  therein  decided  had  become  a, 
rule  of  property  in  that  State.' 

"In  this  view  of  the  case  was  not  the  Federal  court  bound  to 
determine  the  dispute  between  the  parties  according  to  its  own 
independent  judgment  as  to  what  rights  were  acquired  by  tbem 
under  the  contract  relating  to  the  coal?  If  the  Federal  court 
was  of  opinion  that  the  Coal  Company  was  under  a  l^al  obli- 
gation while  taking  out  the  coal  in  question  to  use  such  pre- 
cautions and  to  proceed  in  such  way  as  not  to  destroy  or  mate- 
rially injure  the  surface  land,  was  it  bound  to  adjudge  the  con- 
trary simply  because,  in  a  single  case,  to  which  Kvhn  kos  not  a 
party  and  which  was  determined  after  the  right  of  the  present 
parties  had  accrued  and  become  fixed  under  their  contract,  and 
after  the  injury  complained  of  had  occurred,  the  State  court 
took  a  different  view  of  the  law?  If,  when  the  jurisdiction  of 
the  Federal  court  was  invoked,  Kuhn,  the  citizen  of  Ohio,  had, 
66  w.  v». 
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in  ita  judgment  a  valid  cause  of  action  against  the  Coal  Com- 
pany for  the  injury  of  which  he  complained,  was  that  court 
obliged  to  subordinate  ita  yiews  of  the  law  to  that  expressed  by 
the  state  court? 

"In  eases  too  numerous  to  be  here  cited  the  general  subject 
suggested  by  these  questions  has  been  considered  by  this  court. 
It  will  be  both  unnecessary  and  impracticable  to  enter  upon  an 
extended  review  of  those  cases.  They  are  familiar  to  the  pro- 
fession. But  in  the  course  of  this  opinion  we  will  refer  to  a 
few  of  thCTii, 

"The  question  as  to  the  binding  force  of  state  decisions  re- 
ceived very  full  consideration  in  Burgess  v.  SeUgman,  107  U. 
S.,  20,  33.  After  judgment  in  that  case  by  the  United  States 
Circuit  Court,  the  Supreme  Court  of  the  State  rendered  two 
judgments,  each  of  which  wfis  adverse  to  the  grounds  upon  which 
the  Circuit  Court  had  proceeded,  and  the  contention  was  that 
this  court  should  follow  those  decisions  of  the  state  court 
and  reverse  the  judgment  of  the  Circuit  Court  The  opinion 
in  that  case  states  that  in  order  to  avoid  misapprehension  th'; 
court  had  given  the  subject  special  consideration,  and  the  ex- 
tended note  at  the  close  of  that  opinion  shows  that  the  prior 
cases  were  all  closely  scrutinized  by  the  eminent  justice  who 
wrote  the  opinion.  A  conclusion  was  reached  that  received  the 
approval  of  all  the  members  of  the  court.  •  •  *  In  Buck  er 
V.  Cheshire  Railroad  Co.,  12.5  IT.  S.,  555,  584,  Mr.  Justice  Mil- 
ler, speaking  for  the  court,  observed  {p.  584) :  'It  may  be 
said  generally  that  wherever  the  decisions  of  the  state  courts 
relate  to  some  law  of  a  local  character,  which  may  have  become 
established  by  those  courts,  or  has  always  been  a  part  of  the  law 
of  the  State,  that  the  decisions  upon  the  subject  are  usually  con- 
clusive, and  always  entitled  to  tlie  highest  respect  of  the  Feder- 
al courts.  The  whole  of  this  subject  has  recently  been  very  ably 
reviewed  in  the  case  of  Burgess  v,  Seligman,  107  U.  S.,  20. 
Where  such  local  law  or  custom  lias  been  established  by  repeat- 
ed decisions  of  the  highest  courts  of  a  State,  it  becomes  also  the 
law  governing  the  courts  of  the  United  States  sitting  in  that 
State.'     See  also  Jacl-stm  v.  Chew,  12  Wheat.,  153. 

"Up  to  the  present  time  these  principles  have  not  been  modi- 
fied or  disregarded  by  this  court.     On  the  contrary  they  have 
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been  reaffirmed  without  substantial  qualification  in  many  aub- 
g«queat  cases,  some  of  which  are  here  cited.  East  Akibama 
By.  Co.  V.  Doe,  114  U.  S.,  340;  Bucker  v.  Ck^htre  B.  B.  Co.. 
125  L'.  S.,  555;  Qormley  v.  Clark.  134  U.  S.,  338;  B.  *  0. 
R.  B.  Co.  V.  Baugk,  149  U.  S..  368;  Fohom  v.  Nin^t/six,  159 
V.  S.,  611 ;  Barber  v.  Pittsburg  d-c.  By..  166  U.  S.,  83 ;  Stanifif 
County  V.  Coler,  190  U.  S.,  437;  Julian  v.  CmtnU  Trust  Co.. 
193  U.  S.,  93;  Comm'rs  dtc.  v.  Bancroft,  203  U.  S.,  112;  Prf- 
Bulio  Ctniniy  v."  A'oe?  I'ou/i^  Bond  Co..  212  T.  S  ,  58. 

"We  take  it,  then,  that  it  is  no  longer  to  be  questioned  thai 
the  Federal  courts  in  determining  cases  before  them  are  to  be 
guided  by  the  following  rules:  1.  AVhen  administering  state 
laws  and  determining  the  rights  accruing  under  those  laws  the 
jurisdiction  of  the  Federal  court  is  an  independent  one  not  sub- 
ordinate to  but  co-oi-dinate  and  eoncTirrent  with  the  jurisdiction 
of  the  state  courts.  2.  Where,  before  the  rights  of  the  partitt 
accrued,  certain  rules  relating  to  real  estate  hare  been  so  estab- 
lished by  state  decisions  as  to  become  rules  of  property  and  ac- 
tion in  the  State,  those  rules  are  accepted  by  the  Federal  court 
as  autlioritative  declarations  of  the  law  of  the  State.  3.  But 
K>ftere  the  law  of  the  State  has  not  been  thus  settled,  it  is  not 
only  the  right  hut  the  duty  of  the  Federal  court  to  exereise  it* 
own  judgment,  as  it  also  always  does  when  the  case  before  it 
depends  upon  the  doctrines  of  commercial  law  and  general  juris- 
prudence. 4.  So,  when  contracts  and  transactions  are  entere'l 
into  and  rights  have  accrued  under  a  particular  state  ot  the 
local  decisions,  or  where  there  has  been  no  decision  by  the  atai? 
court  on  the  particular  question  involved,  then  the  Federal 
courts  properly  claim  the  right  to  give  effect  to  their  own  judg- 
ment as  to  what  is  the  law  of  the  state  applicable  to  the  cas-*. 
even  where  a  different  view  has  been  expressed  by  the  state  court 
after  the  rights  of  parties  accrued.  But  even  in  such  cases, 
for  the  sake  of  comity  and  to  avoid  confusion,  the  Federal  court 
should  always  lean  to  an  argument  with  the  state  court  if  the 
question  is  balanced  with  doubt. 

"The  court  took  care,  in  Burgess  v.  Seligman,  to  say  that 

the  Federal  court  would  not  only  fail  in  its  duty,  but  would 

defeat  the  object   for  which  the  national  courts  were  given 

jurisdiction  of  controversies  between  citizens  of  different  state*. 

««  W.  vm. 
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if,  while  leaDing  to  an  agreement  with  the  state  court,  it  did 
not  exercise  an  independent  judgment  in  cases  involving  prin- 
ciples not  settled  by  previous  adjudications. 

"It  would  seem  that  according  to  theae  principles,  now  firm- 
ly established,  the  duty  was  upon  tlie  Federal  court,  in  the  pres- 
ent case,  to  csercise  its  independent  judgment  as  to  what  were 
the  rclathe  rights  and  obligations  of  the  parties  under  their 
written  contract.  The  question  before  it  was  as  to  the  liability 
of  the  Coal  CompaJiy  for  an  injury  arising  from  the  failure  of 
that  corporation,  while  mining  and  tailing  out  the  coal,  to  fur- 
nish sufficient  support  to  the  overlying  or  surface  land.  Wheth- 
er such  a  ease  involves  a  rule  of  property  in  any  proper  aenee  of 
those  fenns,  or  only  a  question  of  general  law  within  the  prov- 
ince of  the  Federal  court  to  determine  for  itself,  the  fact  exists 
that  there  had  been  no  determination  of  the  question  by  the 
State  court  before  the  rights  of  the  parties  accrued  and  became 
fixed  under  their  contract,  or  before  the  injury  complained  of. 
In  either  case,  the  Federal  court  was  hound  under  established 
doctrines  to  exercise  its  own  independent  judgment,  with  a  lean- 
ing, however,  as  juat  suggested,  for  the  sake  of  harmony,  to  an 
agreement  with  the  state  court,  if  the  question  of  law  involved 
was  deemed  to  be  doubtful.  If,  before  the  rights  of  tiie  parties 
in  this  case  were  fixed  by  written  contract,  it  had  become  a  set- 
tled rule  of  law  in  West  Virginia,  as  manifested  by  decisions  of 
.its  highest  court,  that  the  grantee  or  his  successors  in  such  a 
deed  as  is  here  involved,  was  imder  no  legal  obligation  to  guard 
the  surface  land  of  the  grantor  against  injury  resulting  from  the 
mining  and  removal  of  the  coal  purchased,  a  wholly  different 
question  would  have  been  presented. 

"Tliere  are  adjudged  cases  involving  the  meaning  of  writ- 
ten contracts  having  more  or  less  connection  with  land  that  were 
not  regarded  as  involving  a  rule  in  the  law  of  real  estate,  but 
as  only  presenting  questions  of  general  law  touching  which  the 
Federal  courts  have  always  exercised  their  own  judgment,  and  in 
respect  to  which  they  are  not  bound  to  accept  the  views  of  the 
state  courts.  Let  us  look  at  some  of  those  cases.  They  may 
throw  light  upon  the  present  discussion. 

"In  Chicago  City  v.  Rohbins,  %  Black,  418,  428,  which  was 

an  action  on  the  case  for  damages,  the  question  was  as  to  the 
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right  of  the  city  of  Chicago — which  was  under  a  duty  to  see 
that  its  BtreetB  were  kept  in  safe  condition  for  persons  and  prop- 
erty— to  bold  one  BobbinB  liable  in  damages  for  eo  using  his 
lot  on  a  public  street  as  to  cause  injury  to  a  passer-by.  The 
city  was  held  liable  to  the  latter  and  sued  Bobbins  on  that  ac- 
count. The  state  court,  in  a  similar  case,  decided  for  the  de- 
fendant, and  it  was  contended  that  the  Federal  court  should 
accept  the  views  of  the  local  court  as  to  the  legal  riglita  of  the 
parties.  But  this  court,  speaking  by  Mr.  Justice  Davis,  said: 
'Where  the  rules  of  property  in  a  state  are  fully  settled  by  a  se- 
ries of  adjudications,  this  court  adopts  the  decisions  of  the  state 
courts.  But  where  private  rights  are  to  be  determined  by  the  ap- 
plication of  common-law  rules  alone,  this  court,  altliough  enter- 
taining for  state  tribunals  the  highest  respect,  does  not  feel 
hound  by  their  decisions.' 

"In  Lane  v.  VicJc,  30  How.,  464,  472,  476,  the  nature  of  the 
controversy  was  such  as  to  require  a  construction  of  a  will, 
which,  among  other  property,  devised  certain  real  estate  which, 
at  the  time  of  suit,  was  within  the  limits  of  Viekshurg,  l^Iissis- 
sippi.  There  had  been  a  construction  of  the  will  by  the  Supreme 
Court  of  the  State,  1  How.  (Miss.),  379,  and  that  construction, 
it  was  insisted,  was  binding  on  the  Federal  court.  But  this 
court  said :  'Every  instrument  of  writing  should  lie  so  construed 
so  as  to  effectuate,  if  practicable,  the  intention  of  the  parties  to 
it.  This  principle  applies  with  peculiar  force  to  a  will....- 
The  parties  in  that  case  were  not  the  same  as  those  now  before 
this  court ;  and  that  decision  does  not  affect  the  interests  of  the 
complainants  here.  The  question  before  the  iklissiiisippi  court 
was,  whether  certain  grounds,  within  the  town  plat,  had  been 
dedicated  to  public  use.  The  construction  of  the  will  was  in- 
cidental to  the  main  object  of  the  suit,  and  of  course  was  not 
binding  on  any  one  claiming  under  the  will.  With  the  greatest 
respect,  it  may  be  proper  to  say,  that  this  court  does  not  follow 
the  state  courts  in  their  construction  of  a  will  or  any  other  in- 
strument, as  they  do  in  the  construction  of  statutes.  Where,  as 
in  the  case  of  Jatksoti  v.  Clieiv,  12  Wheat.,  167,  the  construction 
of  a  will  had  been  settled  by  the  highest  courts  of  the  State,  and 
had  long  been  acquiesced  in  us  a  rule  of  property,  this  ccwrt 
would  follow  it,  because  it  had  become  a  rule  of  proim-ti/.     The 
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conBtniction  of  a  statute  by  the  Supreme  Court  of  a  State  is  fol- 
lowed, witjiont  reference  to  the  intereets  it  may  affect,  or  tbe 
parties  to  the  suit  in  which  its  construction  was  involved.  Bui 
the  mere  construction  of  a  will  by  a  state  court  does  not,  as  the 
construction  of  the  statute  of  the  state,  constitute  a  rule  of  de- 
cision for  the  courts  of  the  United  States.  In  the  case  of  Swift 
V.  Tyson.,  16  Pet,  1,  the  effect  of  section  34  of  the  Judiciary  Act 
of  1789,  and  the  construction  of  inetruments  by  the  state  courts, 
are  considered  with  greater  precision  than  is  found  in  some  of 
the  preceding  cases  on  the  same  subject.' 

"In  Foxcroft  v.  Malleti,  14  How.,353,  379,  the  object  of  the 
action  was  to  recover  certain  land  in  Maine.  The  case  turn- 
ed in  part  on  the  construction  to  be  given  to  a  mortgage  of 
certain  land  to  William  College,  and  to  local  adjudications  re- 
lating to  those  lands,  which,  it  was  contended,  were  conclusive 
on  the  parties.  'But,'  this  court  said,  'on  examining  tbe  partic- 
ulare  of  the  cases  cited  to  govern  this  (3  Fairfield,  398;  4  Shep- 
ley,  84,  88;  14  Maine,  B-,  51),  it  will  be  seen  that  the  construc- 
tion of  the  mortgage  to  the  college,  in  respect  to  tliis  reservation 
or  condition,  never  appears  to  have  been  agitated.  If  it  had 
been,  the  decision  would  be  entitled  to  high  respect,  though  it 
should  not  be  regarded  as  conclusive  on  the  mere  construction 
of  a  deed  as  to  matters  and  language  belonging  to  the  common 
law,  and  not  to  any  local  statute.     3  Sumner,  136,  277.' 

"In  Russell  v.  Southard.  13  Howanl,  139,  147,  the  controlling 
questioiv  was  whether  in~  any  case  it  was  admissible  to  show  by 
extraneous  evidence  that  a  deed  on  its  face  of  certain  real  estate 
in  Kentucky  vras  really  intended  by  the  parties  as  a  security 
for  a  loan  and  as  a  mortgage.  The  court,  speaking  by  ^fr.  Jus- 
tice Curtis,  after  citing  adjudged  cases  sustaining  the  proposi- 
tion that  evidence  of  that  kind  was  admissible  in  certain  States, 
said :  'It  is  suggested  that  a  different  rule  is  held  by  the  highest 
court  of  equity  in  Kentucky.  If  it  were,  with  great  respect  for 
that  learned  court,  this  court  would  not  feel  bound  thereby. 
This  being  a  suit  in  equity,  and  oral  evidence  being  admitted, 
or  rejected,  not  by  the  mere  force  of  any  state  statute,  hut  upon 
the  principles  of  general  equity  jurispmdence,  this  court  must 
be  governed  by  its  own  views  of  those  principles' — citing  Roh- 
imon.  V.  Campbell.  3  Wheat,  813 ;  Uailed  Stales  v.  Rowland.  4 
M  w.  v«. 
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Wheat.,  108 ;  Boi/U  V.  Zacharie,  6  Pet.,  635,  658 ;  Sw^t  v,  Ty- 
son, 16  Pet.,  1;  Foxcroft  v.  Mailetl,  4  How.,  353,  379. 

"In  Yates  v.  Milivauiee,  10  Wall.,  497,  506,  the  qnestion 
was  as  to  the  nature  and  extent  of  the  right  of  an  owner  of  land 
in  Wisconsin,  bordering  on  a  public  navigable  water,  to  make  a 
landing,  wharf  or  pier  for  his  own  use  or  for  the  use  of  the 
public.  There  waa  a  question  in  the  case  of  dedication  to  public 
UBe,  and  the  City  of  Milwaukee  sought  to  change  or  remove  the 
wharf  erected  by  the  riparian  owner  in  front  of  hia  lot.  The 
court,  speaking  by  Mr.  Justice  Miller,  said :  'The  question  of 
dedication,  on  which  the  whole  of  that  case  turned,  was  one  of 
fact,  to  be  determined  by  ascertaining  the  intention  of  those  who 
laid  out  the  tote,  from  what  they  did,  and  from  the  application 
of  general  common  law  principles  to  their  acts.  This  does  not 
depend  upon  state  statute  or  local  state  law.  The  law  which 
governs  the  case  is  the  common  law,  on  which  this  court  has  nev- 
er acknowledged  the  right  of  the  state  courts  to  control  our  de- 
cisions, except,  perhaps,  in  a  class  of  cases  where  the  state  courts 
have  established,  by  repeated  decisions,  a  rule  of  prop^fg  in 
regard  to  land  titles  peculiar  to  the  State.' 

"In  Louisville  Trust  Co.  v.  City  of  Cincinnati,  76  Fed.,  296, 
300,  304,  which  waa  a  suit  by  a  Kentucky  corporation,  it  became 
necessary  to  determine  the  force  and  effect  of  a  mortgage  origi- 
nating in  a  state  statute  of  Ohio  and  certain  municipal  ordi- 
nances covering  street  easements  in  Cincinnati.  The  state 
court,  in  a  suit  to  which  the  .trustee  in  the  mortgage  was  not  a 
party,  passed  a  decree  declaring  the  scope,  effect  and  duration 
of  contracts  or  ordinances  under  which  the  mortgage,  easements 
and  franchises  originated.  It  was  insisted  that  the  Federal 
court  was  bound  to  accept  the  views  of  the  State  court.  But 
the  Circuit  Court  of  Appeals,  held  by  Judges  Taft,  Lurton  and 
Hammond,  ruled  otherwise.  Judge  Lurton,  speaking  for  all  the 
members  of  that  court,  made  an  extended  review  of  the  author- 
ities, and  observed  that  if  the  state  decision  was  r^arded  as 
conclusive  upon  the  parties,  'the  constitutional  right  of  the 
complainant,  as  a  citizen  of  a  State  other  than  Ohio,  to  have  its 
rights  aa  a  mortgage  defined  and  adjudged  by  a  court  of  thfl 
tlnited  States  is  of  no  real  value.  If  this  court  cannot  for  it- 
self examine  these  street  contracts  and  determine  their  validitr, 
«6  w.  v«. 


Kuiis  V.  Fairmont  Coal  Co.  ?2.'t 

effect  and  duration,  and  must  follow  the  interpretation  and  con- 
struction placed  on  them  b_v  another  court  in  a  Buit  begun  after 
its  rights  OS  nwrtgagee  had  accrued,  and  to  which  it  teas  not  a 
parti/,  then  the  right  of  Buch  a  mortgagee  to  have  a  hearing  be- 
fore judgment  and  a  trial  before  execution  is  a  matter  of  form 
without  Eubetance.  The  better  forum  for  a  suitor  so  situated 
would  be  a  court  of  the  State, . .  .The  validity,  ei^ect,  and  dura- 
tion of  the  street  easements  granted  or  claimed  under  these  laws 
%nd  ordinances  is  a  question  which  this  complainant  is  entitled 
to  have  decided  by  the  courts  of  the  United  States,  and  the  opin- 
ion of  the  Supreme  Court  of  Ohio,  while  entitled  to  the  highest 
respect  as  a  tribunal  of  exalted  ability,  can  be  given  no  greater 
weight  or  respect  than  its  reasoning  shall  demand,  where  the 
contract  rights  of  a  citizen  of  another  state  are  involved,  who 
was  neither  a  party  nor  privy  to  the  suit  in  which  that  opinion 
was  delivered.  The  special  fact,  therefore,  which  justifies  us  in 
determining  for  ourselves  the  true  meaning  and  validity  of  the 
Ohio  statute  and  city  ordinances,  ont  of  which  the  rights  of  this 
complainant  spring,  is  the  fact  that  it  is  a  citizen  of  anothe;* 
State,  and  that  the  contract  under  which  it  has  acquired  an  in- 
terest originated  prior  to  the  judicial  opinion  relied  upon  aa 
foreclosing  our  judgment.' 

"L'pon  the  general  question  as  to  the  duty  of  the  Federal  court 
to  exercise  its  independent  judgment  where  there  had  not  been 
a  decision  of  the  state  court,  on  the  question  involved  before  the 
rights  of  the  parties  accrued,  Carrol  Counitf  v.  Smith,  111  TJ.  S., 
556,  and  Great  Soiiihern  Ilotel  Co.  v.  Jones,  193  TJ.  S.,  532, 
548,  are  pertinent.  In  the  first-named  caae  the  court  was  con- 
fronted with  a  question  as  to  the  validity  under  the  state  consti- 
tution of  a  certain  statute  of  the  state.  Mr.  Justice  Mathews, 
delivering  the  unanimous  judgment  of  the  court,  said  (p.  563) : 
'It  was  not  a  rule  previously  established,  so  as  to  have  become 
recognized  as  settled  law,  and  which,  of  course,  all  parties  to 
transactions  afterwards  entered  into  would  be  presumed  to  know 
and  to  conform  to.  When,  therefore,  it  is  presented  for  appli- 
cation by  the  courts  of  the  United  States,  in  a  litigation  growing 
out  of  the  same  facts,  of  which  they  have  jurisdiction  by  rea- 
son of  the  citizenship  of  the  parties,  the  plaintiff  has  a  right, 
under  the  Constitution  of  the  United  States,  to  the  independent 
<6  W.  va. 
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judgmeDt  of  those  courts,  to  determine  for  thenLselvee  what  is  the 
law  of  the  state,  by  which  its  rights  are  fixed  and  governed.  It 
was  to  that  very  end  that  the  Constitution  granted  to  citizens 
of  one  state,  sning  in  another,  the  choice  of  peaorting  to  a  Fed- 
eral tribunal.  Burgess  v.  Seligmen,  107  U.  S.,  80,  33.'  The 
other  case — Great  Soulkem  Hotel  Co.  v.  Jones  presented  a 
controversy  between  citizfflis  of  different  states.  It  was  sougiit 
by  the  plaintiffs,  cttizens  of  Pennsylvania,  to  enforce  a  mecluin- 
i(^s  lien  v-fXMt  certain  real  property  in  Ohio.  The  main  question 
was  aB  to  the  validity  of  a  statute  of  Ohio  under  which  the  al- 
leged lien  arose.  It  was  contended  that  a  particular  dci-i^ion 
of  the  state  court  holding  the  statute  to  be  a  violation  of  the 
state  constitution  was  conclusive  upon  the  Federal  court.  But 
this  court  fdlowtng  the  rules  announced  in  Burgess  v.  ^eligman. 
rejected  that  view  by  a  unanimous  vote.  It  said  (p-  5i8) : 
'If,  prior  to  the  maJcing  of  the  coniracts  between  the  plaintiffs 
and  McClain,  the  state  court  had  adjudged  that  the  statute  in 
question  was  in  violation  of  the  state  constitution,  it  would  have 
been  the  duty  of  the  Circuit  Court,  and  equally  the  duty  of 
this  court,  whatever  the  opinion  of  either  court  as  to  the  proper 
construction  of  that  instrument,  to  accept  such  prior  decision  as 
detennining  the  rights  of  the  parties  accruing  thereafer.  But 
the  decision  of  the  state  court,  as  to  the  constitutionality  of  the 
statute  in  question,  having  been  entered  nfter  Ike  rights  of  the 
parties  to  this  suit  had  been,  fired  by  their  ronirartx,  the  Cir- 
cuit Court  would  have  been  derelict  in  duty  if  it  had  not  exer- 
cised its  independent  judgment  touching  the  validity  of  the 
statute  here  in  question.  In  making  this  declaration  we  must 
not  be  understood  as  at  all  qualifying  the  principle  that,  in  all 
cases,  it  is  the  duty  of  the  Federal  court  to  lean  to  an  agrecmen; 
with  the  state  court,  where  the  issue  relates  to  matters  depend- 
ing upon  the  construction  of  the  constitution  or  laws  of  the 
State." 

This  case  was  re-argued  at  the  February  (1910)  Term  of  thi:< 
court,  the  Supreme  Court  having  decided  that  the  decision  of 
the  Supreme  Court  of  Appeals  of  West  Virginia  is  not  a  rule  of 
property,  and.  therefore,  not  binding  upon  this  court. 

It  now  becomes  our  duty  to  determine  as  to  whether,  in  pars- 
ing upon  the  question  presented,  this  court  should  in  the  exer- 
«B  w,  v». 
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eise  of  its  independent  judgmeot,  under  the  circumBtanceB  sur- 
rounding this  proceeding,  adopt  the  ruling  announced  by  the 
Supreme  Court  of  Appeals  of  Weet  Virginia,  as  the  law  in  this 
case. 

The  Supreme  Court  of  Appeals  of  West  Virginia,  in  the  case 
of  Griffin  v.  Fairmont  Coal  Co.,  supra,  considered  this  question 
at  great  length.  Judge  MeWhorter,  who  delivered  the  opinion 
of  the  court,  in  referring  to  the  concurring  opinion  of  Judge 
Cox,  said : 

"The  reasons  for  our  decision  in  this  case  are  more  elabo- 
ratelv  set  out  in  an  opinion  filed  by  Judge  Cox,  which  appears 
below,  and  in  which  all  the  members  of  the  court  concur,  except 
Judge  Poffenbarger,  who  disaenta  from  the  decision." 

In  view  of  this  statement,  we  call  attention  to  a  portion  of 
the  opinion  of  Judge  Cos,  which  clearly  and  concisely  states  the 
question  at  issue,  and  the  reasons  upon  which  the  opinion  of 
that  court  is  baaed : 

"I  concur  in  the  conclusion  reached  by  this  court  in  this  casci 
I  have  no  quarrel  with  the  doctrine  or  right  of  subjacent  sup- 
port, when  it  has  not  been  parted  with,  applicable  where  the  sur- 
face and  subjacent  estate  in  the  same  land  are  owned  by  differ- 
ent jierPons.  I  do  not  condemn  or  question  what  I  deem  the 
best  considered  cases  and  text  books  expounding  this  doctrine. 
Owing  to  these  facts,  and  to  the  very  great  importance  of  this 
case,  1  have  concluded  to  prepare  this  opinion. 

"This  case  is  on  a  writ  of  error  to  the  judgment  of  the  cir- 
cuit court,  sustaining  a  demurrer  to  the  declaration  and  dis- 
missing the  action.  It  appears  from  the  averments  of  the  dec- 
laration, which  for  the  purposes  of  demurrer  must  be  taken  as 
true,  that  plaintiff.  Griffin,  being  the  owner  in  fee  of  68.89  acres 
of  land  in  Harrison  County  underlaid  with  coal,  sold  and  con- 
veyed the  coal  (except  3  acres  thereof)  to  Camden,  with  the 
following  mining  rights  and  privileges:  The  party  of  the  sec- 
ond part  and  his  assigns  is  to  have  the  right  of  way  through  said 
reservation  for  a  road,  air-course  and  drain  way  necessary  or 
convenient  for  the  mining  and  removal  of  said  coal  and  the  coal 
under  coterminous  and  neighboring  lands,  together  with  the 
right  to  enter  upon  and  under  said  land  and  to  mine,  excavate 
and  remove,  all  of  said  coal  and  remove  upon  and  under  said 
96  w.  v». 
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land  the  coal  from  under  adjacent,  eoterminoue  and  neiglibor- 
ing  lands,  and  also  the  right  to  enter  upon  and  under  the  tract 
of  land  hereinbefore  described,  and  make  all  necessarj-  staTict- 
ures,  roads,  ways,  excavations,  air-ahafta,  drains,  drain-ways, 
and  openings  necessary  or  convenient  tor  the  mining  and  re- 
moval of  said  coal,  and  the  coal  from  coterminnua  and  neigh- 
boring lands,  to  market' 

"The  defendant  company  became  the  owner  of  said  coal  and 
mining  rights  and  privileges  conveyed  ta  Camden.  The  de- 
fendant, having  removed  a  part  of  said  coal,  leaving  blocks  or 
pillars  thereof,  afterwards  removed  the  blocks  or  pillars,  com- 
pleting the  removal  of  all  the  coal  vrithout  leaving  support  for 
the  surface,  thus  causing  subsidence  of  the  surface,  as  plaintiff 
avers,  to  his  injury  and  damage. 

"Plaintiff  brings  this  action  of  trespass  on  tlie  case  for  dam- 
ages, not  relying  upon  any  express  covenant  or  provision  of  the 
deed  of  conveyance,  which  constitutes  the  contract  between  the 
parties,  but  relying  upon  what  is  termed  the  doctrine  or  right 
of  subjacent  support.  The  only  act  complained  of  is  the  act  of 
removing  all  the  coal  conveyed  without  leaving  support.  The 
manner  of  the  removal  is  not  complained  of;  and  no  negligence 
in  the  manner  of  removal  is  averred.  The  act  of  removal  itself, 
and  not  the  manner  of  doing  the  act,  is  averred  to  be  negligent. 
This  being  the  case,  there  is  for  determination  the  single  ques- 
tion :  Was  the  removal  of  all  the  coal  conveyed  without  leaving 
support  in  violation  of  plaintiff's  right? 

"T1]is  leads  us  to  a  consideration  of  the  doctrine  or  right  of 
subjacent  support.  We  are  cited  to  no  previous  decisions  in 
point  in  this  State,  or  in  the  State  of  Virginia  before  the  forma- 
tion of  this  State.  We  are  cited  to  many  decisions  and  text- 
books, both  English  and  American,  which  are  not  said  to  be 
binding  authority  upon  this  court,  but  which  may  be  termed 
persuasive  reasoning.  They  appeal  to  us,  and  should  govern 
us  BO  far,  and  only  so  far,  as  they  appear  to  us  to  be  founded 
upon  correct  principles.  We  are  seeking  the  right — the  truth — 
and  should  accept  it  wherever  found. 

"In  this  investigation,  we  turn  naturally  to  England,  which 
I  think  may  be  termed  the  parent  of  the  doctrine  of  subjacent 
support.     The  first  cases  were  decided  there. 
w  w.  v«. 
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"\o  case  or  text-book  either  English  or  American,  will  be 
found  which  rests  this  doctrine  or  right  of  subjacent  support 
upon  more  than  two  grounds,  or,  rather,  which  holds  that  the 
doctrine  or  right  is  composed  of  more  than  two  ingredient 
propositions.  They  are :  First,  a  presumptive  or  implied  reser- 
Tation  to  the  surface  owner  of  sufGcient  of  the  subjacent  strata 
or  estate  to  support  the  surface  modo  et  forma.  Second,  the 
principle  of  law  espreseed  in  the  Latin  maxim :  Sic  utere  tuo 
lit  alienwm  non  laedm — literally  construed,  'So  use  your  own 
property  as  not  to  injure  the  property  of  another.'  Many  au- 
thorities rest  the  whole  doctrine  upon  the  last  proposition  only. 
The  principle  contained  in  the  first  proposition,  when  applied 
to  a  case  where  the  fee  owner  has  granted  the  surface  and  re- 
served the  underlying  strata  or  estate,  would  necessitate  an  im- 
plied additional  grant  of  so  much  of  the  subjacent  strata  or  es- 
tate as  was  necessary  to  support  the  surface,  but  we  are  not 
dealing  with  that  case  here. 

"The  first  proposition  was  announced  by  Txird  Campbell  in 
Humphreys  v.  Brogdon,  13  Q.  B.,  739,  decided  in  1850,  in 
which  he  used  this  language :  'If  the  surface  and  the  minerals 
are  vested  in  different  owners  without  any  deeds  to  regulate  their 
respective  rights,  we  see  no  difficulty  in  presuming  that  the  sev- 
erance took  place  in  a  manner  which  would  confer  upofi  the 
owner  of  the  surface  a  right  to  the  support  of  the  minerals. 
If  the  owner  of  tlie  entirety  is  supposed  to  have  alienated  the 
surface,  reserving  the  minerals,  he  cannot  be  presumed  to  htivfl 
reserved  to  himself,  in  derogation  of  his  grant,  the  power  of  re- 
moving all  of  the  minerals  without  leaving  a  support  for  the 
surface;  and  if  he  is  supposed  to  have  ulienated  the  minerals, 
reserving  the  surface,  he  cannot  be  presumed  to  have  parted 
with  the  right  to  that  support  for  the  surface  by  the  minerals 
which  it  had  ever  before  enjoyed.* 

"This  was  not  the  first  case  in  England  upon  the  subject  of 
subjacent  support,  as  thought  by  some.  Lord  Campbell  in  that 
case  also  recognized  the  second  proposition  above  mentioned, 
but  reached  his  conclusion  by  analogy  to  the  severance  of  the 
ownership  of  the  different  stories  of  a  house,  quoting  Irekine's 
Inst,  as  follows:  'Where  a  house  is  divided  into  different  floors 
or  stories,  each  floor  belonging  to  a  different  owner,  whicli  frc- 
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quently  happens  in  the  city  of  Edinburgh,  the  proprietor  of  the 
ground  floor  is  bound,  by  the  nature  and  condition  of  his  prop- 
erty, without  any  servitude,  not  only  to  hear  theweigbt  of  the 
upper  story,  but  to  repair  his  own  property,  that  it  may  be  ca- 
pable of  bearing  the  weight.  The  proprietor  of  the  ground 
story  is  obliged  to  uphold  it  for  the  support  of  the  upper,  and  the 
owner  of  the  upper  must  hold  that  as  a  roof  or  cover  to  the 
lower.' 

"Lord  Campbell  in  that  case  was  very  guarded  in  holding 
that  the  law  there  laid  down  only  applied  where  the  surface  be- 
longed to  one  man  and  the  minerals  to  another,  and  no  evidence 
of  title  appeared  to  regulate  or  qualify  their  righta  of  enjoyment. 
The  last  clause  of  the  opinion  contains  the  following  language : 
'I  need  hardly  say  that  we  do  not  mean  to  taw  down  any  rule  ap- 
plicable to  a  case  where  the  prima  facie  rights  and  liabilitiee  of 
the  owners  of  the  surface  of  the  land  and  of  the  subjacent  strata 
are  varied  by  the  production  of  title  deeds,  or  by  other  evidence.' 

"The  earlier  English  case  of  Harris  v.  Byding,  5  M.  &  W. 
Rep.,  59,  decided  in  1839,  held  that  the  mining  rights  in  the 
deed  in  question  applied  to  acts  to  be  done  upon  the  surface  of 
the  land,  and  did  not  enlarge  the  rights  of  the  owner  of  the  min- 
erals, under  the  ground,  beyond  what  they  were  without  the  min- 
ing rights.  Baron  Park  there  reached  his  conclusion  in  this 
language :  'I  do  not  mean  to  say  that  all  the  coal  does  not  be- 
long to  the  defendant,  but  that  they  cannot  get  it  vrithout  leav- 
ing sufficient  support.' 

"Some  English  and  American  caaes  have  followed  the  two 
English  cases  cited,  resting  their  decisions,  at  least  in  part,  upon 
the  theory  of  a  presumptive  or  implied  reservation  of  so  much 
of  the  subjacent  strata  or  estate  as  is  necessary  to  support  the 
surface.  The  ease  of  Noonan  v.  Pardee,  200  Pa.,  474,  carried 
that  theory  to  its  logical  conclusion  by  holding:  "What  the 
surface  owner  has  a  right  to  demand  is  sufficient  support,  even  if 
to  that  end  it  be  necessary  to  leave  every  pound  of  coal  untouch- 
ed under  his  land.' 

"In  Blanchard  &  Weeks'  Note  to  the  case  of  Jones  v.  Wagner, 

in  Leading  Cases  on  Mines,  etc.,  p.  617,  it  is  said :    There  is  a 

prima  fade  inference  at  common  law,  upon  every  demise  of 

minerals  and  other  subjacent  strata  where  the  surface  is  retained 
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by  the  lessor,  that  the  leeeor,  is  demising  them  in  such  a  manner 
as  is  consistent  with  the  retention  by  himself  of  his  own 
right  to  support.  The  absence  of  express  words  showing  clearly 
that  he  has  waived  or  qualified  his  right,  the  presumption  is 
that  what  lie  retains  is  to  be  enjoyed  by  bim  modo  et  forma,  and 
with  the  natural  support  which  it  poBBeesed  before  the  demise.' 

"Tlie  theory  of  implied  reservation  or  implied  grants  has 
been  couched  in  different  language  in  different  cases.  Some 
cases  have  said  that  the  subjacent  estate  owes  a  servitude  to 
the  superincumbent  surface.  Others  have  said  that  tlie  surface 
owner  is  entitled  to  an  easement.  Others  have  called  the  right 
of  subjacent  support  ex  jure  naturae;  and  still  others  have  said 
that  the  right  is  a  part  of  the  surface,  and  as  such  may  not  pass 
except  by  express  words.  In  whatever  language  the  decisions 
referred  to  may  be  couched,  in  the  last  analysis  they  rest  upon 
the  authority  of  Humphreys  v.  Brogden,  holding  that  there  is 
a  presumptive  or  implied  reservfltion  or  an  implied  grant. 

"The  theory  of  an  implied  reservation  is  earnestly  relied  on  by 
the  learned  attorneys  for  the  plaintiff  in  their  original  brief. 
I  quote  therefrom  as  follows:  'In  a  grant  like  the  one  at  bar, 
a  reserve  of  the  right  of  surface  support  is  implied.'  This 
proposition  of  the  early  English  eases,  of  an  implied  reserva- 
tion in  the  face  of  an  express  grant,  has  been  much  questioned 
and  criticised  in  England,  and,  it  seems  to  me,  with  great 
reason.  I  do  not  think  that,  in  a  ease  where  the  owner  of  the 
fee  granted  or  conveyed  the  underlying  strata  or  estate,  the 
theory  of  implied  reservation,  amounting  if  necessary  to  the 
whole  of  the  thing  granted,  could  ever  have  been  maintained 
upon  sound  reason.  It  seems  to  me  that  the  first  part  of  the 
statement  above  quoted  from  Lord  Campbell  in  Humphreys  v. 
Brogdon,  viz.,  that  the  grantor  in  case  of  the  reservation  of  the 
minerals  cannot  be  presumed  to  have  reserved  to  himself  in 
derogation  of  his  grant,  the  power  of  removing  all  the  minerals 
without  leaving  a  support  for  the  surface,  furnishes  a  con- 
clusive reason  for  overthrowing  the  second  part  of  his  state- 
ment quoted,  viz.,  that  in  case  the  owner  of  the  entirety  is  sup- 
posed to  have  alienated  the  minerals,  reserving  the  surface,  he 
cannot  be  presumed  to  have  parted  with  the  right  to  that  support 
for  the  surface  by  the  mineral  which  it  had  ever  before  enjoyed. 
The  latter  part  of  the  statement  necessarily  implies  a  reservation 
«e  w.  v«. 
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in  derogatioD  of  the  grant — the  very  thing  condemned  in  the 
fir$t  pari  of  the  gtatetnent. 

"I  cannot  see  how,  against  even-  rule  of  construction,  where 
a  deed  has  been  made  by  the  owner  of  the  fee,  granting  in  ex- 
press terms  all  the  sabjaeent  strata  or  estate,  that  the  right  of 
subjacent  support  may  be  based  upon  the  ground  that  there  is 
a  presoiupliTe  or  implied  reeervation  by  such  a  deed,  in  which 
there  is  no  express  limitation,  reservation  or  exception,  and  in 
Jen^mtion  of  the  express  terms  of  the  grant,  of  so  much  of  the 
subjacent  strata  or  estate,  to  the  extent  of  all  if  necessary,  to 
support  the  overlying  sorfaoe.  Snch  a  proposition  seems  to  me 
to  be  contrary  to  all  principles  of  law,  I  am  not,  however,  say- 
ing that  the  doctrine  or  right  of  subjacent  support  does  not  exist 
where  it  has  not  been  parted  with ;  but  I  do  say  that  I  cannot 
assent  to  the  proposition  that  it  emanates  from  a  presumptive 
or  implied  reservation  of  so  moch  of  the  estate  granted  as  is 
necessary  to  support  the  surface. 

''An  inconsistency  mnning  through  most  of  the  cases  hold- 
ing to  the  theoni'  of  an  implied  reservation  is  they  concede  that 
after  the  grant  the  grantee  is  the  owner  of  the  thing  granted. 

"In  the  later  case  of  Eadon  v.  Jeffcocl;  L.  R.,  7  Ex.,  379, 
decided  in  18T2,  the  provisions  of  a  lease  of  a  bed  of  coal  were 
involved;  and  the  court  held  that  the  intention  of  the  parties 
was  that  all  the  coal  should  be  removed,  other  than  certain  pillars 
specified  by  the  terms  of  the  lease,  and  that  the  lessees  were  not 
otherwise  liable  for  failure  to  leave  support  for  tlie  surface. 
There  is  no  difference  in  principle  between  a  lease  and  a  deed 
of  conveyance.  Dai-is  v.  Trtiame,  6  App.  Cas.,  4CU.  I  do 
not  find  that  this  case  of  Eadon  v.  Jrffcock  has  been  overruled. 
On  the  contrary,  it  is  citeil  as  late  as  1903,  as  one  of  the  leading 
English  cases.  It  is  true  that  in  the  ease  of  Doris  v,  Trehamt, 
gupra.  Lord  Blackburn  alone,  of  the  three  Lords,  delivering 
opinions,  including  the  Lord  Chancellor,  said:  'I  cannot  agree 
with  what  seems  to  have  been  said  by  Baron  Cleaeby  in  the  case 
of  Eaiion  v.  Jeffcocl-.'  The  other  Lords  delivering  opinions 
did  not  question  that  case ;  and  it  was  not  there  overruled.  In 
the  ease  of  Eailon  v.  Jeffcocl;  Baron  Cleasby  said  in  part:  It 
appears  to  us  that,  outside  of  this  contract,  there  is  no  reserva- 
tion of  any  right  to  support,  whatever  the  exact  nature  of  that 
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right  mvj  be,  but  that  we  must  look  at  the  contract  iteelf,  and 
by  a  proper  conBtruction  of  it,  hanng  Migard,  of  course,  as  in 
all  cases,  to  the  subject  matter,  arrive  at  the  extent  to  which 
the  owner  authorizes  the  minerale  to  be  removed.'  He  also 
quotes  from  Lord  Wensleydale  in  Bowboiham  v.  WiUon,  8  H. 
L.  C-,  359,  as  follows:  'Whether  the  right  to  support  given  by 
the  land  below  to  the  land  of  the  owner  of  the  surface.'when  the 
strata  belong  to  different  persons,  properlv  is  to  be  called  an 
easement,  as  it  is  by  Mr.  Gale  in  his  excellent  treaties  on  ease- 
ments, "  'a  natural  easement' "  or,  whether  the  owner  of  the 
surface  has  merely  a  right  to  enjoy  his  own  land  in  its  natural 
state  and  condition  with  a  right  of  action  against  the  owner  of 
the  land  adjoining  or  subjacent  when  the  act  of  his  neighbor 
does  him  an  injury,  are  questions  immaterial  to  the  decision  of 
this  case,  though  the  last  proposition  appears  to  be  fully  estab- 
lished by  the  jodgment  of  the  Court  of  Exchequer  Chamber  in 
Bonomi  v,  Bachkouse,'  9  H.  L.  C,  503. 

"Baron  Bramwell,  delivering  an  opinion  in  the  case  of  Eadon 
v.  Jeffcock,  said,  in  part;  'In  this  case  the  defendants  have 
a  lease  of  a  seam  of  coal.  It  may  not  appear  of  much  conse- 
quence by  what  name  their  interest  is  called,  but  the  word  lease 
may  in  such  cases  have  helped  to  a  particular  conclusion.  For 
by  that  word  we  commonly  understand  a  temporary  estate 
granted  in  something  which,  at  the  end  of  the  term,  is  to  he 
restored  to  the  lessor  in  the  condition  in  which  it  was  delivered 
to  the  lessee,  fair  wear  and  tear  excepted,  as  in  a  lease  of  land, 
house  or  a  moveable  chattel.  But  that  is  not  the  intention  of  a 
lease  of  a  seam  of  coal.  That  is  more  a  sale  of  the  coal,  or  a 
grant  of  a  right  to  take  and  remove  it  within  a  certain  time,  and 
it  is  not  to  be  restored  at  the  end  of  that  time  to  the  grantor. 
Treat  it  as  a  sale  of  the  coal,  provided  the  vendee  get  it  all 
within  a  certain  time;  and  why  should  the  grantor  be  at  liberty 
to  say :  "Though  in  terms  I  sold  the  whole  of  it,  yet  by  impli- 
cation I  reserved  as  much  as  was  necessary  to  support  the  sur- 
face in  its  natural  condition,"  Why  should  not  the  argii- 
ment  be  good,  "  'If  you  meant  that  exception  you  should  have 
said  so  in  words,' "  Suppose  a  sale  of  brick,  earth  or  gravel  by 
metes  and  bounds,  and  suppose  the  vendee  took  it  all,  and  sup- 
pose then  the  soil  of  the  vendor  outside  of  the  boundary  crumble 
in  for  want  of  lateral  support  would  the  vendee  be  liable  to  a 
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claiin  in  respect  thereof  by  hia  vendor,  an^,  if  he  would,  w)iy? 
With  great  respect,  snch  a  dealing  with  a  seam  of  coal  is  more 
like  selling  the  materiale  of  an  intermediate  floor  than  letting 
or  eelling  the  floor.  Suppose  a  man  with  a  three  story  house  sold 
the  materials  of  the  second  floor,  would  he  have  a  ri^t  to 
say,  "But  you  must  leave  enou^  to  support  my  third  stoiy  or 
you  mostprop  it  up?"  It  is  true  a  lessee  of  a  mine  may  take 
all  the  coal  and  artificially  prop  the  surface;  but,  practically, 
this  is  impossible,  owing  to  the  expense ;  and  the  same  argument 
applies,  viz.,  why  did  not  the  grantor  stipulate  for  it?  It  may 
be  said  that  if  this  argument  is  true  of  a  lease  or  grant  of  coal, 
to  be  taken  in  a  certain  time,  it  wonld  be  equally  so  of  a  grant 
to  be  taken  whenever  the  grantee  thought  fit ;  if  so,  of  all  cases 
where  the  ownership  of  mines  and  surface  was  severed;  and 
that  the  authorities  are  overwhelmingly  the  other  way.  But, 
in  the  first  place,  the  argument  is  not  so  strongly  applicable 
where  the  grant  allows  the  grantee  to  take  at  any  time,  because 
the  grantor  may  well  allow  bis  land  to  be  let  down  provided  it 
is  to  be  down  within  a  certain  time,  where  he  would  object  if 
he  could  not  tell  for  all  futurity  when  it  might  happen.  In  the 
next  place,  where  the  terms  of  the  severance  are  not  known,  but 
only  that  there  is  a  severance,  then  it  may  as  well  be  presumed 
one  way  as  the  other.  That  is  a  case  of  ownership,  not  con- 
tract, as  this  is.  Here  the  terms  of  the  contract  that  gives  the 
right  to  take  the  coal  are  known,  and  the  question  is,  why  does 
not  the  general  principle  apply,  viz.,  look  at  what  is  said  in 
the  deed,  and  add  nothing  except  from  a  necessity  for  doing  so." 
Yet  Baron  Brarawell  felt  bound  by  the  previous  decisions  of 
his  own  country,  and  doubted  as  to  hie  decision. 

"It  is  obvious  that  the  Engliet  courts  are  no  longer  in  s\'m- 
patliy  with  the  theory  of  presumptive  or  implied  reservation  of 
so  much  of  the  thing  granted  as  is  necessary  for  support,  as  a 
basis  for  the  right  of  support.  Rowbotham  v.  Wilson,  suprv; 
Bonom-i  v.  Backhouse,  supra.  Our  statute,  section  2.  chapter 
72,  Code,  provides:  'Every  such  deed,  conveying  lands,  shall, 
unless  an  exception  be  made  therein,  be  construed  to  include 
all  the  estate,  right,  title  and  interest  whatever,  both  at  law  and 
in  equity,  of  the  grantor,  in  or  to  such  lands.' 

"Shall  we  still  say  that  there  is  an  implied  reservation,  in 
derogation  of  the  express  grant  ?    Tlie  answer  is  apparent. 

M  W.  Va. 
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''What  we  have  said'  does  not  dispoee  of  the  whole  doctrine 
of  sTibjacent  support.  What  is  the  doctrine  or  right  in  this 
state,  and  upon  what  does  it  rest  ?  It  rests  upon,  and  consists 
solely  of,  the  second  proposition  above  stated — the  principle  of 
law.  Sic  viere  tuo  ut  alieum  non  laedas.  This  rule  of  law  ex- 
presses all  that  there  is  of  the  doctrine.  This  position  seems  to 
be  fully  recognized  by  plaintiff's  petition  for  a  rehearing. 

"It  may  be  asked,  what  is  the  difference  upon  what  ground 
the  doctrine  or  right  of  subjacent  support  rests,  so  that  it  exists. 
The  reply  is  that  the  difference  is  not  so  much  in  the  existence 
as  in  the  manner  in  which  it  may  be  parted  with  by  the  surface 
owner.  If  the  right  of  support  is  a  reservation  of  the  subjacent 
estate,  or  a  servitude  upon  it,  or  an  easement  in  favor  of  the 
surface  owner,  or  a  part  of  the  surface  estate,  thei;e  is  more  show 
of  reason  in  saying  that  the  right  of  support  may  not  be  parted 
with  by  implication  or  without  express  words,  than  there  is  when 
the  right  is  considered  to  consist  only  of  a  rule  of  law  command- 
ing that  you  shall  not  use  your  own  so  as  to  injure  that  of  an- 
other. 

"This  rule  of  law  relates  to  the  use  and  enjoj-ment  of  prop- 
erty, and  not  to  the  ownership  of  property.  As  a  rule  of  law  it 
is  negative  in  its  application,  forbidding  the  use  so  as  to  injure 
that  of  another.  It  is  not  a  servitude  when  applied  between  the 
owner  of  the  surface  and  t)ie  owner  of  the  subjacent  strata  of 
land,  in  the  strict  sense  of  that  term,  any  more  than  it  is  a  servi- 
tude upon  all  property.  Likewise,  it  is  not,  strictly  speaking, 
an  easement  in  favor  of  one  owner  of  property  against  another. 
It  is  no  more  a  part  of  the  surface  than  of  the  subjacent  estate 
in  land,  although  applicable  to  both.  It  has  no  more  force 
when  applied  between  the  different  owners  of  the  surface  and 
subjacent  estates  in  land,  than  when  applied  between  the  dif- 
ferent owners  of  property  everywhere  and  of  all  kinds.  As  a 
rule  of  law,  it  must  he  always  the  same — constant,  invariable, 
and  immutable. 

"By  the  side  of  this  principle  of  law,  and  to  be  applied  in 
harmony  with  it,  there  is  another  which  must  be  considered.  It 
is  the  proprietary  right  of  the  owner  of  property — the  principle 
of  absolute  dominion  where  there  is  absolute  ownership. 

"Under  the  principle  of  law,  Sic  utere,  d-c,  I  think  it  is  in- 
convertible that  where  the  surface  and  subjacent  strata  or  estate 
M  ft.  Ta. 
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in  the  same  land  are  owned  by  different  peraoDB,  and  the  right 
of  Bupport  has  not  been  parted  with  by  the  surface  owner,  the 
surface  owner  is  entitled  to  subjacent  support;  or,  ae  many  of 
the  authorities  put  it,  the  surface  owner  is  entitled  prima  facie 
to  support.  All  the  authorities  agree  upon  that  proposition. 
Also,  all  of  the  authorities  recognize  the  principle,  Sic  utere,  dc, 
as  one  ground  of  the  doctrine  of  support.  Why  ?  Because  when 
the  ownership  is  served,  two  separate  estates  are  formed,  and 
neither  may  be  used  by  the  owner  to  the  injury  of  the  other.  The 
owner  of  the  subjacent  estate  may  not  so  use  his  own  by  remov- 
ing all  of  it,  as  to  injure  the  surface  estate;  but  so  long  as  the 
removal  does  not  injure  the  surface  estate,  he  may  remove. 

"Considering  this  rule  of  law  as  the  doctrine  of  subjacent 
support  in  this  State,  how  may  the  surface  owner  waive  or  ex- 
clude the  right  of  support?  which  is  simply  another  form  of 
asking  how  he  may  waive  or  exclude  the  benefit  of  the  law  men- 
tioned. I  would  answer  that  he  may  waive  or  exclude  the  bene- 
fit of  this  rule  of  law  in  precisely  the  same  way  that  he  may 
waive  or  exclude  it  in  relation  to  any  other  property  owned  by 
him,  or  any  other  rule  of  law  the  violation  of  which  has  caused 
or  will  cause  him  injury.  It  is  now  fully  settled  by  the  authori- 
ties, no  matter  upon  what  ground  they  base  the  right  of  support, 
that  the  surface  owner  may  waive  or  exclude  it  by  contract. 
'The  right  to  remove  all  the  minerals  in  a  certain  strata,  though 
the  support  of  the  superincumbent  strata  is  destroyed  thereby, 
may  be  created  by  apt  words.'  6  Am.  &  Eng.  Dec.  Eq.,  643, 
and  English  and  American  eases  there  cited. 

"Great  difificulty  has  been  experienced  by  the  courts,  upon 
consideration  of  the  several  instruments  before  them,  as  to  what 
words,  or  whether  the  particular  words  involved,  evinced  an 
intent  to  part  with  the  right  of  support. 

It  seems  now  to  be  fully  settled  that  the  right  of  subjacent 
Bupport  may  be  waived  or  excluded  by  plain  implication. 

"The  principal  controversy  in  this  case  resolves  itself  to 
this :  Has  the  plaintiff  waived  or  excluded  the  right  of  support, 
by  the  deed  of  conveyance  mentioned  in  the  declaration?  Let 
us  look  at  the  cases  claimed  to  construe  instrumeots  similar  in 
language  to  that  used  in  this  contract.  Let  me  say  that  none  of 
them  interpret  language  exactly  like  the  contract  here  presented. 

"The  case  chiefly  relied  upon  by  plaintiff  is  the  English 
w  w.  Vm. 
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case  of  Harris  v.  Sydtag,  supra.  As  e  have  saiH^,  in  that  caae 
it  was  expressly  held  tliat  the  mining  rights  related  to  acts  to 
be  exercised  upon  the  surface  of  the  land,  and  that  thej  did  not 
give  additional  rights  to  the  owner  of  the  minerals  reserved, 
under  the  grotind.  Certain  American  cases  are  cited,  such  as 
Carlin.  £  Co.  v.  Chappel,  101  Pa.  St.,  348 ;  Burgner  v.  Hum- 
phreys, 41  Ohio  St.,  340;  Livingstone  v.  Coal  Co.,  49  la.,  369; 
Williamson  v.  Hat/,  120  Pa.  St.,  485,  and  others.  An  examina- 
tion of  these  cases  will  show  that  they  adhere,  in  some  form  of 
expression,  to  the  theory  of  implied  reservation  or  implied  grant 
as  a  ground  of  support,  following  in  the  footsteps  of  Humphreys 
V.  Brogdoti.  So  following,  they  in  effect  refuse  to  admit  that 
the  owner  may  waive  the  right  of  subjacent  support  by  implica- 
tion. I  cannot  pass  this  subject,  however,  without  saying  that 
I  can  in  no  sense  agree  with  the  two'cases  cited  of  Livingstone 
V.  Coal  Co.  and  WUiamson  v.  Hay,  upon  the  question  of  con- 
struction. The  language  of  the  instruments  construed  in  those 
cases  will  be  found  in  the  reports  thereof.  It  seems  to  me  that 
the  language  used  in  those  instruments  was  sufficient  to  waive 
and  exclude  the  right  of  support,  without  considering  whether 
that  right  rests  upon  one  or  both  of  the  propositions  first  above 
mentioned.  It  was  Judge  Story  who  said ;  "Where  the  language 
of  an  instrument  is  neither  uncertain  nor  ambiguous,  it  is  to 
■  be  expounded  according  to  its  apparent  import,  and  is  not  to  be 
warped  from  the  ordinary  meaning  of  its  terms  in  order  to  har- 
monize it  with  uncertain  suppositions,  in  regard  either  to  the 
probable  intention  of  the  parties  contracting  or  to  the  probable 
changes  which  they  would  have  made  in  their  contract  had  they 
foreseen  certain  contingencies.'  Those  cases  seem  to  me  to  do 
violence  to  the  principles  of  law  stated. 

"In  the  Ohio  case  referred  to,  the  agreement  or  lease  was 
of  the  coal,  with  the  right  to  remove  the  same.  We  are  not 
construing  that  language  here.  It  will  be  observed  that  the 
estent  to  which  the  coal  might  be  removed,  or  the  manner  of 
its  removal,  are  not  expressed  in  that  instrument.  The  mining 
right  may  not  have  amounted  to  more  than  the  grantee  or  lessee 
would  otherwise  have  been  entitled  to  as  a  right  of  way  of  neces- 
sity, without  words.    As  to  that,  I  do  not  decide. 

"In  the  work  on  Mines  by  Robert  Foster  McSwinney,  of 

London,  issued  in  1884,  all  previous  English  cases  are  reviewed, 
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and  the  mles^goverQUig  the  interpreUtioD  of  instrnmeDts  and 
contracts  in  relation  to  sapport  obtaining  in  England  are  laid 
down.  I  qnote  from  tliat  work,  page  304,  as  follovs:  If  apt 
words  are  used,  whether  in  the  inatnunent  of  sererance  itself; 
or  in  a  contemporaneooB,  or  a  subsequent  instniment;  and 
wbetber  in  affinnatire  or  negative  terms  and  whether  in  express 
terms,  or  by  plain  implication;  and  whether  the  underlying 
mines  are  granted  or  excepted;  and' whether  the  instrument  is 
Tolimtary  or  etatutor>- ;  the  right  of  support  for  land  in  its  nat- 
ural state  may  be  effectually  excluded,' — citing  Bowbotham  v. 
WiUon,  6  E.  &  B.,  593 ;  Skafto  v.  Johnstm,  8  B.  4  S.,  232 ; 
Taylor  v.  Skafto,  Id.,  228;  Murchie  7.  Black,  19  C.  B.  N'.  S., 
207 ;  WilliatM  v.  Bagmdl,  15  W.  R.,  272 ;  Bucdevch  v.  IFoie- 
field,  L.  H.,  4  H.  L.,  377;  Smith  v.  Darby.  L.  B.,  7  Q.  B..  716; 
Eadon  v.  Jeffcoci-,  U  R.,  7  Exeh.,  379;  Buchanan  v.  Andrew, 
L.  R.,  2  Sc.  &  D..  288 ;  Aspden  t.  Sedden,  10  Ch.,  396 ;  Gi'U  v. 
Diciiruon,  5  Q.  B.  D.,  159;  Davis  v.  Trekame,  6  App.  Cas., 
466;  Dailon  v.  Angus,  Id..  809;  Chapman  T.  Day,  47  L.  T., 
709 ;  Monday  v.  Rutland,  23  Ch.  D.,  81 ;  Belt  v.  Love,  10  Q.  B. 
D.,  358.  A  number  of  cases  are  there  cited  in  which  the  right 
of  support  vas  held  to  have  been  waived  or  excluded,  either  by 
the  express  terms  of  the  contract  or  by  plain  implication. 

"In  Smith  V.  Darby,  supra,  decided  in  1872,  Lord  Black- 
burn said:  'But  does  not  this  deed  say,  "You  may  take  them* 
absolutely,  only  making  compensation  afterwards"?  I  can- 
not agree  that  there  is  any  argument  to  be  derived  from  the  use 
of  affirmative  words  only,  without  any  negative  word.  The 
question  is :  M'hat  was  the  intention  of  the  parties  to  the  deed, 
when  there  is  an  affirmative  promise  to  pay  money  to  the  ten- 
ants, and  what  was  the  bargain  as  to  the  sale  of  the  property  ? 
If  tlie  owner  of  a  horse  said:  "You  may  take  the  horse,"  and 
the  person  to  whom  this  was  said  had  promised  to  give  £20 
for  it,  there  is  no  question  that  he  could  not  be  sued  in  an  action 
of  trespass  for  taking  the  horse,  because  the  intention  of  the  par- 
ties was  that  the  one  was  to  buy  and  other  sell  the  horse.  So 
here  the  question  is  whether  it  appears  upon  the  clauses  in  the 
deed  tliat  the  intention  of  the  parties  was  that  the  minerals 
should  go  absolutely,  without  any  restriction  as  to  the  right  of 
support.' 

"In  Aspden  v.  Sedden,  supra,  decided  in  1875,  Sir  G.  Mel- 
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lish,  L.  J.,  in  the  opinion  said :  'If  it  appears  from  any  express 
words  in  the  deed,  or  by  necessary  intendment  from  anything 
contained  in  the  deed,  that  it  was  not  the  intention  of  the  parties 
that  there  should  be  any  right  to  support,  the  court  is  bound  to 
hold  that  the  plaintiffs  have  failed  to  make  out  their  case.' 
AIbo,  'If  liberty  is  reserved  to  do  the  act  complained  of,  that 
reservation,  as  between  the  parties  and  those  claiming  under 
them,  makes  the  act  rightful  ? 

"In  Buckanan  v.  Andrew,  supra,  decided  in  1873,  tlie  Lord 
Chancellor  said :  'My  Lords,  generally  speaking,  when  a  man 
grants  the  surface  of  land,  retaining  the  minerals,  he  is  guilty 
of  a  wrongful  act  if  he  so  uses  his  own  right  to  obtain  the  min- 
erals as  to  injure  the  surface,  or  the  things  upon  it;  and,  as 
preTention  is  better  than  cure,  tjie  court  would  be  justified  in 
granting  an  interdict  to  prevent  him  from  doing  so.  But  on  the 
other  hand,  I  apprehend  it  is  the  clear  law  of  England,  and 
also  of  Scotland,  that  when  two  persons  meet  and  deliberately 
settle  a  contract  they  are  at  liberty  to  enter  into  such  terms 
(not  being  contrary  to  the  public  law)  as  they  may  think  fit; 
and  if  a  fevar  of  surface  lands  is  willing  to  take  the  risk  of  any 
injury  which  may  be  done  by  the  working  of  subjacent  miner- 
als, it  is  perfectly  lawful  for  him  to  do  so;  the  person  who  was 
previously  the  owner  of  the  entirety  being  under  no  antecedent 
obligation  to  part  withm  any  portion  previously  his  own,  except 
upon  such  terms  as  are  mutually  agreed  upon.  In  such  a  case, 
therefore,  the  whole  matter  resolves  itself  into  a  mere  question 
of  construction.  Ko  views  of  a  conjectual  kind  as  to  what  is 
or  what  is  not  reasonable  can  be  admitted,  if  the  contract  itself 
is  plain  and  free  from  ambiguity.' 

"In  Davis  r,  Trehame,  supra.  Lord  Blackburn  said,  in  rela- 
tion to  the  exclusion  of  the  right  of  support :  'If  Mr.  Treharne, 
when  he  left  the  land,  had  by  express  words  or  by  necessary 
implication,  said,  '"You  may  take  away  all  the  minerals,"  or, 
"You  must  take  away  all  the  minerals,  letting  down  the  surface," 
he  had  a  perfect  right,  at  least  before  he  had  made  the  two 
building  leases,  to  do  so.' 

"Other  English  cases  might  be  cited  on  the  question  of  the 
interpretation  of  instruments  as  to  waiver  or  exclusion  of  the 
right  of  support.  From  them  it  is  simply  a  question  of  inten- 
tion, in  the  usual  way,  from  the  words  used  in  the  instrument. 
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"In  McSwinney  oq  Jklinee,  this  subject  is  treated  under  cer- 
tain divisions.  Under  the  division  '(d)',  the  first  case  reviewed 
is  Harrie  v.  Ryding,  supra,  I  quote  from  that  work,  on  page  339, 
as  foDows :  *With  respect  generally  to  the  variouB  caees  referred 
to  iu  diviaions  (b),  (g),  (d)  and  (e)  of  the  present  subject, 
the  following  observations  may  be  made.  In  the  earlier  cases 
the  courts,  in  conBtming  the  instruments  before  them,  apparent- 
ly adopted  the  curious  mode,  both  in  the  case  of  land  in  its 
natural  state,  and  of  land  in  its  non-natural  state,  of  assuming, 
in  the  first  instance,  the  existence  of  an  intention,  that  the  right 
of  support  should  not  be  disturbed;  and  of  then  proceeding  to 
consider,  whether  the  provisions  used  could  not  be  reconciled 
with  that  intention.  In  the  later  cases,  on  the  other  hand,  the 
courts  seem  to  have  assumed  Bothing;  but  to  have  proceeded  at 
once  to  construe  the  instruments  before  them  according  to  their 
literal  and  natural  meaning.  It  is,  in  many  respects,  difficult 
to  reconcile  the  earlier  with  the  later  cases;  and,  on  these 
grounds,  the  difficulty  seems  capable  of  explanation.  It  need 
hardly  be  added  that  the  later  cases  must,  at  the  present  day  be 
considered  authoritative, 

"  'Having  regard  to  these  circumstances,  the  following  prop- 
ositions may,  as  the  result  of  the  cases,  in  which  the  instru- 
ment of  severance  is  producible,  and  in  which  some  contract 
has  been  made,  or  is  said  to  have  been  made,  with  respect  to 
support,  be  considered  as  established: 

"'1.  Instruments  of  severance  are,  at  the  present  day.  con- 
strued according  to  their  literal  and  natural  meaning,  rather 
than  according  to  preconceived  assumptions  of  the  existence  of  an 
intention  in  the  parties,  or  in  the  legislature,  that  the  right  of 
support  should  not  be  disturbed. 

"  '3.  Where  it  appears  from  the  express  words  of  sudi  in- 
struments, or  by  clear  intendment  therefrom,  that  it  was  the 
intention  to  exclude  the  right,  effect  will  be  given  to  such  in- 
tention. 

"  '3.  Where  the  mine  owner  is  relieved  from  liability  for 
damage,  the  surface  owner  may  often  be  presumed  to  have  been 
compensated  by  anticipation.  But  in  other  cases,  the  presence 
of  a  clanse  for  compensating  the  surface  owner;  at  all  events 
if  it  refers  to  underground  working;  are  material  elemeota  in 
ascertaining  an  intention  to  exclude  the  right.' 
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KuuK  V.  Fairmont  Coal  Co. 


"  '7.  The  commoQ  coveoants  to  work  in  the  usual  and  moet 
approved  mode,  or  the  common  clause  in  an  Incloeure  Act 
under  which  mines  are  reserved  to  the  lord,  of  holding  and  en- 
joying them  in  as  full,  ample  and  bene&ctal  a  manner  as  if  the 
act  had  not  been  made;  or  the  common  clauses  giving  full  liberty 
of  working  and  winning;  are  not,  of  themselves,  sufficient  to 
exclude  the  right.' 

"Other  propositions  are  deducted  by  the  author,  which  I  deem 
it  unnecessary  to  repeat. 

"From  this  it  appears  that  the  early  English  cases,  such  as 
Harris  v.  Ryding.  are  discredited  in  their  own  land  upon  the 
question  of  the  construction  of  instruments  relating  to  the 
waiver  or  exclusion  of  support,  and  are  no  longer  considered-  as 
authority  at  home  on  that  question.  They  are,  however,  relied 
on  here  as  conclusive  on  that  queation.  It  seems  to  me  that 
these  early  English  cases  would  come  with  more  force,  as  per- 
suasive argument,  if  they  had  not  been  discredited  in  the  land 
from  which  they  come. 

"It  is  hardly  necessary  to  say  that  American  cases  which  ad- 
here to,  and  follow  implicitly  in  the  footsteps  of,  those  early 
English  cases,  on  the  question  of  construction  of  instruments 
of  severance,  adopting  the  same  'curious  mode'  of  construction, 
would  be  discredited  in  England,  and  it  seems  to  me  in  reason 
should  not  be  followed  by  us. 

"In  argument,  much  stress  is  laid  upon  the  ability  and  learn- 
ing of  the  English  Judges.  I  concede  it  all.  I  would  detract 
nothing  from  their  world-wide  reputation  for  ability  and  learn- 
ing in  the  law;  but  I  do  say  that  the  trend  of  the  English  courts, 
with  all  their  greatness,  is  toward,  if  indeed  they  have  not  al- 
ready come  to,  the  position,  to  which  every  other  court  it  seems 
to  me  must  iinally  come,  of  construing  an  instrument  conveying 
coal  or  minerals  under  the  ground  in  identically  the  same  man- 
ner in  which  other  written  instruments  are  construed,  and  in 
the  same  manner  as  instruments  conveying  any  other  species  of 
property,  free  from  presumptions  or  implied  reservations  not 
applicable  to  other  instruments  of  conveyance. 

"This  being  the  true  rule,  we  seek  the  intention  of  the  par- 
tis to  the  instrument  involved  in  this  case,  as  the  paramount 
end  to  be  attained.    Certain  rules  of  law  applicable  to  contracts 
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are  referred  to,  all  of  vhich  will  einiply  aid  us  in  ascertaioing 
the  intention  of  the  parties.  All  the  provisions  of  the  contract 
must  be  considered  together.  Then  resort  must  first  be  had  to 
the  language  used  by  the  parties  therein.  As  has  been  said, 
the  contract  of  the  parties  is  the  law  to  them.  The  words  are 
to  be  given  their  plain,  ordinary  and  popular  meaning,  unless 
they  have  acquired  a  peculiar  seoee  in  respect  to  the  particular 
subject  matter,  as  by  the  known  usage  of  trade  or  the  like,  or 
nnlees  the  contest  shows  that  the  parties  used  them  in  some 
other  and  peculiar  sense.  17  Am.  &  Eng.  Enc.  L.,  11;  Railroad 
V.  Chutte,  103  U.  S.,  118.  When  the  contract  ig  thus  considered, 
and  it  appears  to  be  free  from  uncertainty  and  ambiguity,  and  the 
intention  of  the  parties  is  apparent,  the  task  is  at  an  end.  Vhl 
V.  Ohio  R.  Co.,  51  W.  Va.,  106 ;  Story  on  Contracts,  section  780 ; 
9  Cyc,  587;  Oihhony  v.  Fitzsimmans,  45  W.  Va.,  334;  Devlin 
on  Deeds,  Bection  837;  Salt  Co.  v.  Campbell,  89  Va.,  396. 

"Before  the  deed  in  question  was  made,  the  plaintiff  was 
the  owner  of  the  fee  and  even-thing  in  the  land  in  question. 
He  might  have  removed  the  subjacent  estate,  and  permitted 
the  surface  to  subside.  He  might  have  destroyed  both,  or  used 
them  at  his  pleasure,  so  long  as  he  did  not  injure  another.  What 
he  might  have  done  himself,  he  might  grant  to  another  the 
right  to  do. 

"For  a  valuable  consideration,  the  plaintiff  granted  the  coal 
under  tlie  land  in  question,  which  means  all  the  coal,  and  he 
granted  certain  mining  rights  and  privileges,  among  which  was 
the  following:  'together  with  the  right  to  enter  upon  and  vn- 
der  said  land  and  to  mine,  excavate  and  remove  all  of  said  coal.' 
It  will  be  observed  that  these  words  are  not  'the  common  cove- 
nants of  working  in  the  usual  and  most  approved  mode,'  or  'tlie 
common  clauses  giving  full  liberties  of  working  and  winning.' 
It  cannot  be  said  that  the  minds  of  the  parties  did  not  meet  np- 
on.the  removal  of  all  the  coal,  when  they  so  expressed  it  in  the 
deed. 

"If  the  right  to  support  may  be  waived  or  excluded  by  con- 
tract, what  kind  of  a  contract  is  necessary  for  that  purpose? 
The  plaintiff  granted  all  the  coal,  and  the  ownership  of  the 
surface  and  of  the  underlying  coal  was  severed,  creating  a 
separate  estate  in  each.  If  the  deed  said  nothing  more,  the 
owner  of  each  would  be  hound  by  the  rule,  5k;  utere,  etc.,  if 
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the  deed  said  nothing  more,  I  would  without  hesitation  hold 
that  the  owner  of  the  surface  would  be  entitled  to  support,  and 
that  the  owner  of  the  coal  could  not  so  use  it  by  removing  all 
of  it  as  to  injure  the  surface.  The  deed  does  not  stop  with  the 
grant  of  all  the  coal.  It  contains  the  express  additional  grant, 
on  the  part  of  the  plaintiff,  to  the  grantee,  of  the  right  to 
enter  upon  and  under  said  land  and  to  mine,  excavate  and  re- 
move all  of  said  coal.  It  is  contended  that  the  conclusion 
reached  in  this  case  overlooks  the  fact  that  the  law  is  a  part  of 
the  contract  bo  far  as  the  parties  have  not  otherwise  contracted. 
I  think  it  does  not.  I  go  further,  and  say  that  the  parties  to 
this  contract  are  presumed  to  have  known  the  law  at  the  time 
they  entered  into  it,  and  to  have  known  that  if  the  deed  rested 
with  the  simple  grant  of  all  the  coal  and  nothing  more  the 
grantor  would  then  be  entitled  to  support  for  his  surface.  Know- 
ing the  law,  the  parties  undertook  to  further  contract.  The 
grantor  being  willing  to  give  further  privileges,  and  the  grantee 
desiring  further  privileges,  they  placed  in  the  deed  a  further 
provision  granting  the  right  to  enter  upon  and  under  the  land 
and  to  remove  all  of  the  coal  conveyed.  This  intent  gives  effect 
to  the  additional  grant;  otherwise,  it  would  seem  to  be  meaning- 
less, and  not  to  grant  more  than  a  way  of  necessity,  which  the 
law  would  give  without  it.  In  fact,  that  is  the  position  taken 
by  the  learned  attorneys  for  the  plaintiff.  It  is  true  that  other 
mining  rights  are  also  granted,  and  the  provisions  granting  them 
are  not  without  meaning.  But  the  particular  grant  of  the  right 
to  enter  upon  and  under  the  land,  and  mine  and  remove  alt  of 
the  coal,  is  virtually  without  meaning  if  it  does  not  give  to  the 
grantee  the  light  to  remove  all  of  the  coal. 

"I  think  there  is  a  vast  difference  between  a  grant  of  all 
the  coal  simply,  and  a  grant  of  all  the  coal  together  with  the 
nght  to  enter  upon  and  under  the  land  and  remove  all  of  it. 
Without  a  right  to  remove  all,  the  owner  of  the  coal  may  not 
do  80,  if  to  do  would  injure  the  surface, 

"As  to  the  waiver  or  exclusion  of  the  benefit  of  the  rule, 
Sic  utere,  etc.,  upon  which  alone  the  right  to  support  rests,  1 
ask  in  what  more  effective  way  may  it  be  waived  or  excluded  by 
the  surface  owner,  than  by  positively  agreeing  or  assenting,  for 
a  valuable  consideration,  to  the  specific  use  complained  of? 
The  plaintiff  complains  of  the  use  by  the  removal  of  all.  He 
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has  by  express,  positive  words,  not  by  implication,  agreed  to 
the  use  of  which  he  compUiDS.  No  claim  is  made  that  the 
words  used  hare  anv  techaioal  meaning,  as  applied  to  the  sub- 
ject matter  of  the  deed.  The  words  are  intelligible  to  all.  They 
mean  the  same  to  the  linguist  and  the  unlettered.  If  the  Eng- 
lish language  were  searched  for  words  of  consent  or  agTeement 
to  the  removal  of  all  the  coal  conreved,  I  apprehend  that  none 
more  appropriate  could  be  found.  Then,  has  the  defendant  so 
used  itea  property  as  to  damage  the  plaintiff?  According  to 
the  averments  of  the  declaration,  it  lias;  but  we  cannot  stop 
there.  Has  not  the  plaintiff  consented  and  agreed  to  that  spe- 
cific use  by  his  solemn  deed,  and  thus  been  barred  of  hia  right 
to  complain  ?  If  the  plaintiff  is  injured  by  the  performance  of 
the  contract,  is  it  not  damnum  absque  injunaf  I  must  answer 
in  the  affirmative.  So  long  as  the  constitutional  guaranty  of 
the  right  to  contract  esists,  a  man  may  so  contract,  and  the  con- 
tract must  be  respected  by  the  court.  If  a  party  chooees  by  a 
binding  contract  to  agree  to  an  act  resulting  in  damage  to  his 
property,  he  has  the  right  to  do  so.  It  is  a  proper  subject  of 
contract.  Can  the  plaitniff  say,  I  have  agreed  in  unequivocal 
terms  to  the  Bpecific  use  of  the  defendant's  property  of  which 
I  now  complain,  but  sic  vitre  tuo  tit  aUentim  non  laedas.  I  have 
agreed  to  the  act,  anticipated  the  injur)-,  and  received  the  com- 
pensation therefor.  Slay  I  not  sue  and  recover  the  compensa- 
tion again?  I  answer,  most  certainly  not.  To  answer  in  the 
affirmative  would  be  to  say  that  the  principle,  iSt'c  utere,  etc., 
may  be  invoked  to  impair  the  obligation  of  a  binding  contract. 
No  such  application  of  this  principle  is  authorized  by  law.  It 
may  not  be  used  to  perpetrate  a  fraud;  neither  may  it  be  used 
against  the  express  terms  of  s  contract,  or  to  impair  or  destroy 
its  obligation. 

'"It  is  a  genei^  rule  of  law  that  no  one  can  maintain  an 
action  for  a  wrong,  where  he  has  consented  to  the  act  which  oc- 
casions his  loss.'  8  Am.  &  Eng.  Enc.  L.  698 ;  1  Broom's  Legal 
Jiasims,  268,  quoting  Tindale,  C.  J. 

"In  other  like  cases,  where  a  party  has  so  contracted  or  con- 
sented, it  would  hardly  be  contended  that  he  might,  notwith- 
standing the  contract,  recover  damages. 

"If  the  owner  of  a  building  sell  and  convey  the  materials  in 
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a  story  of  the  building,  together  with  the  right  to  remove  all 
of  tbem,  may  he  afterwards  complain  of  the  removal  of  what  he 
sold?  If  one  sitting  on  a  chair  in  his  own  home,  sells  that 
chair  together  with  the  right  to  remove  all  of  it,  and  it  is  re- 
moved under  the  contract,  may  he  afterwards  complain  because 
lie  has  not  the  support  of  the  chair  as  he  had  before  the  sale 
and  removal?  If  one  agrees  that  another  may  do  a  particular 
act,  which  otherwise  would  constitute  a  trespass  to  the  former'a 
property,  and  that  act  is  done  pursuant  to  the  agreement,  may 
he  complain  ?  It  is  hardly  neceseary  to  say  that,  in  such  eases, 
damages  may  not  be  recovered  produced  alone  by  the  specific  act 
agreed  to,  if  there  be  no  negligence  or  malice  in  tJie  manner  of 
doing  the  act.  Illustrations  might  be  multiplied  indefiaitely. 
The  intention  of  the  parties  to  the  deed  is  apparent,  certain  and 
unambiguous,  from  the  language  used.  The  language  of  the 
deed  gives  the  grantee  the  right  to  remove  all  the  coal. 

"It  may  be  claimed  that,  although  the  grantee  is  given  the 
right  to  remove  all  the  coal,  if  be  does  so  he  should  provide  ar- 
tificial support.  As  said  by  Baron  Bramwcll,  this  is  impossible, 
owing  to  the  expense,  I  doubt  if  it  is  possible  to  support  a 
whole  tract  of  land  nwdo  et  forma  by  artificial  means.  It  seems 
to  me  that  there  must  be  some  subsidence,  some  settling,  of  the 
surface,  if  artificial  support  alone  be  resorted  to.  What  baa 
been  said  in  relation  to  agreeing  and  consenting  to  the  specific 
use,  dispose  of  the  question  of  artificial  support  as  effectually  as 
the  question  of  natural  support.  Taking  the  deed  as 
it  is  averred  to  be,  we  find  no  express  covenant  for  arti- 
ficial support.  I  do  not  think  that  artificial  support  was  within 
the  contemplation  or  intention  of  either  of  the  parties  when 
the  deed  was  made.  Xo  language  was  used  from  whicli  such 
intent  may  be  implied.  The  court  cannot  make  a  contract  for 
the  parties,  and  cannot  extend  or  enlarge  one  already  made. 

"Many  of  the  English  cases  lay  stress  upon  the  fact  that, 
under  the  particular  instruments  before  tbem,  the  mining  rights 
applied  to  acts  to  be  done  upon  the  surface  of  the  land  only. 
If  anything  were  needed  to  show  the  contrary  intent  here,  the 
word  "under,'  when  read  with  the  rest  of  the  deed,  certainly  per- 
forms that  function.  It  cannot  be  said,  if  the  word  'under'  is 
to  have  effect,  that  it  does  not  clearly  mean  that  the  riglits 
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granted  maj-  be  exercised  under  the  land,  and  that  the  right 
of  removal  relates  to  the  coal  conveyed  under  the  land.  It  maj 
be  claimed  that  the  word  'under'  should  be  excluded  as  repug- 
nant. Why  should  it  be  excluded?  The  claim  is  that  it  is  in 
conflict  with  the  domiuant  afld  primary  intent  of  the  deed.  Is 
thia  true?  What  is  the  primary  or  dominant  intent  of  the  deed? 
The  primary  or  dominant  intent  is  to  convey  the  coal  under  the 
ground,  and  the  right  to  remove  all  of  it  under  Ike  ground  u 
not  in  conflict  but  consistent  with  this  dominant  intent.  It  jj 
argued  that  the  dominant  intent  of  the  deed  is  to  reserve  the  sur- 
face. I  cannot  agree  with  that  The  plaintiff  does  not  own  the 
surface  by  virtue  of  this  deed.  He  was  the  owner  of  it  before 
this  deed  was  made.  He  derived  title  to  it,  as  well  as  to  the 
coal  conveyed  from  some  other  source.  He  simply  did  not  part 
with  the  surface  by  this  deed,  farther  than  therein  specified. 

No  reservation  of  surface  is  expressed  in  the  deed.  It  was 
not  necessary  to  do  so.  I  must  give  meaning  and  effect  to  the 
word  'under,'  because  I  believe  it  is  rational  and  consistent  with 
the  residue  of  the  deed  to  do  so.  "Rules  of  construction  are 
adopted  with  a  view  of  ascertaining  the  intention  of  the  parties, 
and  are  founded  in  experience  and  reason,  and  are  not  arbitrarily 
adopted.  T^ey  are  not  intended  to  make  terms  for  the  contract- 
ing parties,  but  simply  to  ascertain  what  the  language  means 
which  they  have  employed  in  their  contracts.'  2  Develin  on 
Deeds,  section  837. 

"If,  however,  there  were  a  doubt  (which  I  do  not  concede) 
then  the  rule  that  the  deed  must  be  construed  most  strongly 
against  the  grantor  is  applicable.  'Where  the  grant  shows  the 
intention,  even  though  ambiguously  stated,  following  the  mk 
that  it  is  construed  most  strongly  against  the  grantor,  the  right 
to  surface  support  will  be  held  not  to  exist.'  Snyder  on  Mines, 
section  1032,  and  cases  tliere  cited.  It  is  said  that  this  rule,  that 
a  deed  must  be  construed  most  strongly  against  the  grantor,  Is 
the  last  rule  to  be  resorted  t»,  after  everything  else  has  failed, 
and  for  that  reason  it  is  inveighed  against  in  argument  If  it 
be  the  last,  and  there  remains  ambiguity  after  the  others  hsTC 
been  applied,  it  must  certainly  be  applied  before  reaching  a  de- 
cision in  favor  of  the  grantor.  It  hardly  seems  fair  to  treat 
this  rule  so  harshly,  when  we  remember  that  we  have  a  statute 
m  w.  v». 
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(section  2,  chapter  72,  Code,)  designed  at  leaat  to  emphasize 
and  carry  it  into  effect.  Mr,  Minor  in  hia  Inet.,  Vol.  II,  page 
918,  BpeaJiing  of  the  like  statute  in  Virginia,  says  that  it  'seems 
to  be  designed  to  carry  this  principle  of  the  common  law  yet 
further,  although  tfiere  has  been  as  yet  with  us  no  judicial  de- 
termination as  to  its  construction.  The  enactment  ia  that  every 
deed  conveying  lands  shall,  unless  an  exception  be  made  therein, 
be  construed  to  include  all  the  estate,  right,  title  and  interest 
whatever,  both  at  law  and  in  equity,  of  the  grantor,  in  or  to  such 
lands.' 

"I  think  the  language  used  in  the  deed  under  consideration, 
no  matter  what  may  be  the  ground  upon  which  tlie  right  to  sub- 
jacent support  ia  thought  ta  be  based,  is  sufficient  to  exclude  the 
right  to  support.  I  would  apply  here  the  same  rules  of  con- 
struction applicable  to  other  instruments  of  like  character  con- 
veying other  properly;  no  stronger,  no  weaker,  but  with  the  same 
effect  upon  all.  This  is  the  trend  of  many  of  the  late  cases  and 
authorities  and  I  feel  that  it  is  the  true  rule. 

"Section  7,  chapter  79,  Code,  is  cited  as  bearing  upon  this 
case.     In  my  judgment,  it  has  no  application. 

"It  is  contended  that  the  court  should  look  at  the  hardship  of  . 
a  decision  in  favor  of  the  defendant.  If  the  contract  is  bind- 
ing, the  court  cannot  relieve  against  it,  because  of  hardship 
alone.  It  is  claimed  by  each  side  that  great  hardship  will  re- 
sult, in  ease  of  an  adverse  decision.  This  may  be  true ;  but  if 
true,  it  is  a  hardship  of  their  own  making. 

"According  to  the  declaration,  the  plaintifTs  surface  has  sup- 
sided,  and  damage  resulted.  If  the  plaintiff  was  required  to 
leave,  of  the  coal  conveyed  to  it,  enough  to  support  the  surface, 
which  is  estimated  at  from  one-fourth  to  one-half  of  the  whole, 
then  the  part  so  left  would  be  of  no  value  in  place  to  the  de- 
fendant. Under  our  law,  the  defendant,  being  the  owner  there- 
of, must  pay  taxes  on  the  portion  left,  through  all  the  years  to 
come.  It  is  persistently  urged  that  the  modern  and  best  meth- 
ods of  mining  require  the  removal  of  all  the  coal  for  the  benefit 
of  the  surface;  that  to  do  so  permits  the  surface  to  reform  and 
the  remaining  strata  to  re-unite,  thus  preventing  the  continuous 
draining  of  the  water  from  the  surface.  This  may  or  may  not 
68  w.  T*. 
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be  trae;  1  do  not  know.     If  true,  the  damage  to  plaintiff's  sur- 
face may  not  be  eo  great  as  it  otherwise  would  be." 

We  are  not  unmindful  of  the  fact  that  the  decisions  of  the 
courts  of  England  and  many  of  the  courts  of  this  country  as 
respects  tliis  question  are  not  in  harmony  with  the  decisions  of 
the  courts  of  West  Virginia.  Xeverthelese,  we  find  ourselves  im- 
pelled to  the  conclusion  that  this  difference  is  on  account  of  the 
])eciiliar  facts  involved  in  this  case  and  not  because  of  the  prop- 
ositions of  lavf  announced  by  the  courts  to  which  we  refer.  It 
must  be  borne  in  mind  that  the  decision  of  the  West  Yii^inia 
Court  of  Appeals  will  be  held  by  the  courts  of  that  State  to  be 
a  rule  of  property  in  that  State  in  all  suits  that  may  be  insti- 
tuted between  citizens  of  said  State.  If  tiiia  court  should  de- 
cide otherwise,  we  would  have  a  condition  in  that  State,  which 
would  be  without  a  parallel  in  judicial  procedure.  tTnder  such 
circumstances,  we  would  have  one  rule  of  property  by  which  citi- 
zens of  West  Virginia  would  be  governed  and  an  entirely  differ- 
ent rule  of  property  where  a  suit  was  instituted  by  a  non-resi- 
dent of  West  Virginia  in  the  Federal  court.  This  would  nec- 
essarily resxilt  in  a  great  injustice  and  lead  to  interminable  con- 
fu:iion ;  and,  on  tliat  account,  we  would  be  inclined  to  adopt  the 
rule  of  tlie  West  Virginia  Supreme  Court  of  Appeals,  even  if, 
in  view  of  the  peculiar  provisions  of  the  conveyance  by  which  the 
land  in  controversy  was  transferred,  we  did  not  find  ourselves  in 
accord  with  that  tribunal.  For  the  reasons  stated  we  arc  of  the 
opinion  that  the  learned  judge  who  heard  this  case  was  not  in 
error  in  sustaining  the  demurrer  filed  therein.  Therefore  the 
judgment  of  the  lower  court  is 

Affirmed. 
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ABAlfDONHENT  OF  I^BASET.  See  Mines  ana  Minerali  12,  13  (p. 
5S8). 

ABATEMENT.    Bee  Vendor  and  PurcfMier  2,  3,  4,  5  (pp.  190,  191). 

ABATEMENT  FROM  INABILITY.  See  MunMpaJ  Corporations  6 
(p.  63). 

ABATEMENT— MSIASURB  OF.  See  Tender  and  Purchaser  3  (p. 
190). 

ABSTRACT  INSTRUCTIONS.    See  Appeol  and  Error  12  (p.  315). 

ABUTTING  OWNER.    See  Municipal  Corporationa  6  (p.  64). 

ABUTTINa  PROPERTY.    See  Municipal  Corporationa  22  (p.  533). 

ACCEPTANCE  OF  CHECK.  See  Accord  and  Batitfaction  2  <p. 
365). 

ACCEPTANCE  OF  NOTICE.    See  Appearance  1  (p.  79). 

ACCEPTANCE  OF  SERVICE  OUTSIDE  STATE.  See  Proce»a  1 
(p.  79). 

ACCOMMODATION  ENDORSEMENT— F1UUDUU!NT  PROCURE- 
MENT OF.    See  Biiii  and  Notes  1  (p.  1S4). 

ACCORD  AND  SATISFACTION: 

1.  Payment  by  debtor  of  less  tban  aum  due  en  undisputed  Uqulda- 
ted  demand  held  not  a  satisfaction  of  the  debt.  Nixon  t.  EtddV- 
355. 

2.  Acceptance  of  a  cbeck  for  leas  than  sum  due  held  not  to  dla- 
cbarge  the  entire  debt  In  tbe  absence  of  consideration. — Id. 

ACCOUNT^SETTLEMENT  OP.  See  Executors  and  Administrators 
2,  3  (p.  238). 

ACCOUNTINO— ACTION  FOR  AN.    See  Witnesses  2  (p.  288). 
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ACe:NOWLEDGHENT: 

I.     An  kcknowledsment  omltttDK  the  words  "whose  nune  Is  stgned 

to  Om  writing  above,"  after  the  grantor's  name,   held  InsuD' 

cient    D*ff1t  v.  Orrmoe  252. 

ACQUISITION  BT  ADVEHSB  POSSESSION.     See  Reliffiout  Socic- 
tit*  4  (p.  1ST). 

ACTICmS.    See  InfmU  1.  2.  3.  4   (pp.  88,  89) ;   BilU  and  Notea  1 
(p.  184);  RMbtcripttona  5  (p.  403). 

ACTION  PMt  AN  ACCOUNTING.    See  Wftii«*sea  2  (p.  2SS}. 

ACTION— NEW  CAUSE  OF.    See  ifl»<(y  7  (p.  130). 

ACTION  ON  COU^BCTOR'S  BOND.     See  Taxation  IT   (p.  364). 

ACTIONS— UMITATIONS  OF^-See  Jtidgment  1,  2  (p.  10). 

ACTIONS  TO  SUBJECT  PROPERTY,    See  Fraudulent  Convej/anoea 
a  <pi.2»>. 

ACTUAL  DELIVERY.    See  Sote*  1,  2.  3  (p.  47}. 

ADEQUACY  OF  LEGAL  REUEDT.    See  Equity  9   (p.  185).   • 

ADJACENT  LOTS  OF  SAME  OWNER.    See  Municipal  Corporatiotu 
7  (p.  64). 

ADUINISTRATOR.     See  Fraudulent  Convcvancet  i  (p.  296). 

ADMISSIBI^  EVIDENCED     See  Intoxicating  Liquors  2    (p.   86); 
Witneitet  3  (p.  288). 

ADMISSIBILITY.    See  Evidence  S    (p.  417);   Will*   1,   3    (p.   39). 

ADMISSIONS.    See  Evidenct!  C  (p.  288). 

ADVANCEMENTS  BY  ONE  PARTNER  TO  ANOTHER.    See  Minea 
and  MiHeratt  G   <p.  327). 

ADVEatSE  POSSESSION: 

1.      Poasesalon  or  grantee  under  a  Told  deed  hy  the  attorney  In  f»ct 

of  a  tenant  in  common  held  not  adverse  to  the  Interest  of  the 

co-tenant's  husband  In  the  absence  of  ouster.    Duffy  v.  Carreitce. 

2G2. 

See  BeHgioui  Societie*  4   (p.  137);   SoMemenU  1,  4   (p.  273). 

ADVERSE     POSSESSION— ACQUISITION     BY.       See     ReUffUmt 
Stxietiet  4  (p.  137). 
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AFFIDAVIT.    S«e  Criminal  Law  8.  9  (p.  198). 

AFFIDAVIT  FOR  NEIW  TRIAL.    See  Criminal  Law  8.  9  (p..  198). 

AFFIDAVIT  OF  WITNESS.     Bee  CrivUntU  Uiw  9    (p.  198). 

AFFIRMANCE— EFFECT  OF.     See  Appeal  and  Error  1    (p.  79). 

AFFIRMATIVE'  RELIEF  TO  CITY.  See  Municipal  Corporations  8 
(p.  64). 

"AGE34T."    See  Corporation  2  (p.  204). 

ALIENATION— RESTRAINT  ON.    See  Deed*  2  (p.  137). 

ALIHONT.    See  Divorce  I,  2,  3,  4  (pp.  307,  308). 

AUMONY— JURISDICTION  TO  AWARD.  See  Divorce  1,  3  <pp. 
307,  308). 

ALLEGATION— SUFFICIENCY  OF.  See  Auumpait  1,  2.  3  (pp. 
336,  403). 

ALLEGED  INTOXICATING  DRINKS.  Bee  Intoxicating  Llquora 
2   (p.  86). 

ALLOWANCE  FOR  REPAIRS  AND  IMPR0VEME:NTS.  See  Mort- 
gages 3,  4   (p.  149). 

ALLOWANCE  OP  COMMISSION.  See  Bxectttori  and  Administra- 
tors 2  (p.  338). 

AMENDMENT  OF  BILL.    See  Eguits  7  (p.  130). 

AMENDMENT  OF  SUMMONS.  See  Forcible  Entrv  and  Detainer  1 
(p.  386). 

AMOUNT.    See  DarMtges  1  (p.  393). 

APPEAL  AND  ERROR: 

1.  To  deprive  ao  adult  non-resident  defendant  not  served  and  who 
did  not  Join  in  the  appeal  of  the  rigbt  to  have  the  proceedings 
opened  pursuant  to  Code  1906,  gg  3816,  3819,  or  an  Infant  de- 
fendant within  sii  months  after  attaining  hU  majority  to  Bhow 
cause  against  a  final  decree,  held,  that  auch  Onal  decree  must 
have  been  Jointly  against  all  and  their  rights  involved  In  the 
same  question.    Wftite  v.  WMte  78. 

2.  A  decree  denying  relief  on  a  cross-bill,  the  averments  of  which 
are  eulBclent,  but  not  properly  sustained  by  evidence,  but  the 
existence  of  which  is  disclosed  by  affldavlts  filed,  will  be  re- 
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versed  to  allow  such  evidence  to  be  taken  in  proper  form. 
Hager  v.  Melton  62. 

3.  Motion  to  dlsmlsB  appeal,  as  Inrtdving  tnlr  a  moot  case,  denied. 
KurifTTum  r.  }Sa»tin,  99. 

4.  Where  a  commlsaloner's  report  and  findings  ot  fact  have  been 
overruled  by  the  court  below,  AeM,  that  the  appellate  court  wlU 
determine  [or  Itself  whether  to  auetatn  the  commlsaloner'B  con- 
clusions or  the  court's.    Deepicater  Ry.  Co.  v.  Honaker,  137. 

5.  Where  plaintilT  superinduced  the  error  and  was  at  fault  In  not 
asking  the  court  to  Insert  a  saving  clauBe  In  a  decree  of  dls- 
mlBsal,  Aefd,  that  the  decree  would  be  modified  and  affirmed. 
Neuiton  v.  Kemper,  131. 

G.  Though  In  reversing  a  decree,  for  want  of  parties,  the  court 
will  enter  upon  no  Inquiry  into  the  merits,  it  will  determine 
whether  (he  eubject-matter  U  within  the  Jurisdiction  of  an 
equity  court.    Bockwith  v.  Laitg.  247. 

7.  FUlure  of  trustee  suing  as  ptalntlS,  to  make  his  cestui  que 
tmttent  parties,  held,  ground  for  relief  in  the  appellate  court 
where  oblectlon  was  made  by  demurrer  below.    Id.  ^46. 

8.  Where,  in  an  action  for  n^ligence,  a  verdict  for  plalntiS  stioold 
be  set  aside  and  a  directed  verdict  is  refused,  the  court  on 
appeal  will  set  aside  the  Judgment  and  remand  for  new  trlaL 
Sowardi  v.  American  Car  and  Foundry  Co.,  266. 

9.  Thou^  a  question,  objection  to  which  was  sustained,  shows 
Its  relevancy  and  materiality,  error  In  the  ruling  thereon,  held 
not  avatlaUe  on  appeal,  unless  It  ^tpears  what  the  answer 
would  have  been.     Bavre  v.  Woodyard,  28S. 

10.  Motion  to  dismiss  appeal  based  on  facts  supported  only  by  an 
affidavit  on  information  and  t>ellet  will  be  refused  irtiere  the 
facts  wore  denied  by  affidavit  of  appellant.  WolbrecAf  v.  Bol- 
brook,  Z96. 

11.  Where  verdict  Is  supported  by  the  law  and  the  evidence,  a  new 
trial  should  not  be  granted  for  an  erroneous  Inatruction.  Wig- 
gin  V.  Dillon,  313. 

12.  It  is  not  reversible  error  to  ^ve  an  ioatmction  correctly  stating 
the  law  applicable  to  the  evidence,  though  abstract  In  form, 
reel  v.  Cool  d  Coke  Ry.  Co.,  315. 

13.  Though,  la  a  suit  to  wind  up  a  mining  partnership,  a  special 
receiver  Is  prayed,  yet  if  neither  party  has  moved  to  appoint 
a  receiver,  and  there  has  been  no  ruling  on  the  matter,  oo 
error  Is  presented  for  review.    Bartlett  d  Btancliff  V.  Boyiet,  3ST. 

14.  EiSceptlons  to  a  commissioner's  report,  not  pointing  out  the 
speciOc  items  excepted  to,  or  referring  to  the  evidence  f«lled 
on^  will  not  be  considered.    Id.    . 

15.  No  appeal  lies  from  an  order  refusing  to  appoint  a  receiver.    M. 

16.  Exception  of  the  defendant  to  ruling  on  special  plea  may  be 
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availed  of  If  It  be  Bhown  In  tlie  record.    National  Valley  Bank 
of  Btaitnton  v.  Houston,  33G. 

17.  Indorsements  by  clerk,  on  back  of  bill  of  exceptions  fteU  Insuffi- 
cient to  lmi»Qacta  verity  of  certificate  of  Judge  to  sucb  bill  of 
exception&    Id.,  337. 

18.  Eirror  In  sustaining  obiectlone  to  questions  Is  not  available 
unless  the  record  shows  prejudice.    Id.,  336. 

19.  Where,  In  an  action  for  wrongful  death  under  Code  1899,  c. 
103,  E  5  (Code  190G,  i  3488),  verdict  for  plalntllT  1b,  on  his 
motion,  set  aside  for  the  smallness  of  the  verdict,  defendant 
may  bring  error.    Hawkins  v.  Nuttalbnrg  Coal  <t  Coke  Co.,  116. 

20.  A  judgment  suetalnlng  defendant's  demurrer  to  the  evidence, 
and  providing  that  defendant  recover  costs,  Is  not  a  Qnal  judg- 
ment warranting  a  writ  of  error.  Kirk  v.  Comden  Interttate 
Ry.  Co.,  486. 

21.  It  will  be  presumed  on  appeal  that  a  jury  was  properly  sworn 
Flr»t  Sat.  Bank  v.  Lotother-KauJ-man  Oil  (E   Coal  Co.,  605. 

22.  A  decree  of  the  Supreme  Court  on  a  question  decided  hy  the 
lower  court  Is  final,  and  on  a  eecond  appeal  cannot  be  reviewed. 
Beecher  v.  Foster,  463. 

23.  Where  a  cauBe  la  remanded  tor  further  proceedings,  and  a 
doubt  arises  as  to  the  meaning  of  the  mandate  and  opinion,  it 
may  be  ascertained  by  reference  to  the  bill  and  other  proceed- 
ings.   Id. 

24.  The  admission  of  Improper  evidence  Is  not  ground  for  reversal, 
where  It  Is  Immaterial.    Scott  it  "Woodrulf  v.  HagJtea,  573. 

APPEAL  FROM  JUSTICE  OF  THE  PEIACE.    See  Coati  1  (p.  616). 

APPElAli.  See  Wills  1  (p.  39);  Forcible  Entry  and  Detainer  1 
(p.  3S6). 

APPEAL— COSTS  ON.    See  Appeal  and  Error  5  (p.  131). 

APPEARANCE: 

1.  Acceptance  of  notice  to  take  depoeltlonB  by  a  non-resident 
not  served  held  not  a  voluntary  appearance.    Wttite  v.  White  79. 

2.  Appearance  and  pleading  to  the  declaration  Is  a  waiver  of 
process  and  service.    Franklin  v.  T.  H.  Lilly  Lumber  Co.  164. 

APPE^iLATB  KIOCEEDINOS.    See  Wills  1,  2,  6  Cp.  39. 

APPLIANCES.    See  Ifaster  and  Servant  4,  6  (p.  Z6C). 

APPLICABILITY.    See  Bomictde  3  (p.  116). 

APPOINTMENT  OF  COMMITTEE,     See  Iruane  Persons  1  (p.  169). 

ASSAULT  AND  BATTERY: 

1.     The  law  of  self-defense  does  not  vary  In  the  twpllcatlon  thereof 


.yLlOOglC 


752  INDBX. 

ASSAULT  AND  BATTERY— Co»irt««((. 

to  teloDT,  mlademeanor,  and  cItU  cases.    Teel  y.  Coal  A  Coke  Rv. 

Co.,  315. 
2.   In  an  action  for  assault,  punatlTe  damages  cannot  be  found  an- 

lees  the  act  1b  unjustifiable,  willful,  wanton,  and  manlfestlDS 

mallc«.    Fink  v.  Thowiaa,  487. 

ASSAULT  BY  SERVANT.    See  CarHera  2,  3  (p.  315). 
ASSESSMENT— IRRBGULARITT  OF.     See  Taxatton  2,  3  (p.  BO). 
ASSIGNEE'S  L.IAB1LITT.     See  Mtnei  and  Uinerala  6    (p.  573). 

ASSIGNMENTS: 

1.  Paper  construed,  and  held  to  be  an  assignment  of  certain  parts 
of  a  debt  to  each  of  the  persons  named.  ZJudley  v.  Barrett,  363. 

2.  Recover;  for  aBslgned  part  of  a  debt  mar  be  bad  In  equity.  Id. 
See  ifine*  and  MineraU  S,  11  (pp.  673,  68S). 

ASSUMPSIT,  ACTION  OF: 

1.  A  declaration,  which  distinctly  alleges  talflUment  of  the  only 
condition  on  which  payment  depended,  is  good  on  demurrer. 
Satioaal  Valley  Bank  of  Stounlon  v,  Houston,  336, 

2.  Counts  In  aimmpsit  which  aver  defendant's  undertaking  and  a 
legal  consideration  therefor,  the  failure  of  defendant  to  keep 
the  undertaking,  and  inlury  to  plaintiff  therefrom  are  generally 
sufflcient.     Union  Stopper  Co.  v.  McOara,  403. 

3.  As  a  rule  a  count  in  (Uivmpgit  which  shows  that  whith  H 
equivalent  to  a  promise  Is  good  without  the  word  "promise."  Id. 

ATTORNEY— POWER  OF.    See  Husband  and  vife  2  <p.  252). 

ATTORNEY— OPINION  OF,     See  Evidence  9    (p.  674). 

AUTHORITY  OF  CASHlEIt.     See  Banks  and  Banking  1  (p.  605). 

AVAILABLE  DEFENSES.     See  Mines  and  Minerals  7   (p.  588). 

BADGES  OF  FRAUD.    See  Fraudulent  Conveyances  7  (p.  471). 

BANKS— EFFECT  ON.    See  Banks  and  Banking  2  (p.  606). 

BANKS  AND  BANKING: 

1.  Cashier  of  bank  held  to  have  no  authority  to  agree  wltH 
IndoraerB  of  note  that  each  shall  be  liable  only  for  certain  pro- 
portion of  the  debt.  First  Nat.  Bank  v.  Lowther-Kaufnan  Oil 
d  Coal  Co..  505. 

2.  Notice  to  director  of  matter  which  It  Is  to  his  Interest  to  con- 
ceal held  not  notice  to  the  bank.    Id.  606. 

3.  Immunity  accorded  to  the  holder  of  forged  pwer  does  not  extend 
to  one  who  has  omitted  usual  precaDtlonary  duties  customary 
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amoDs  bankers.    Bank  of  WUliamaon  y.  McDoKell  County  Banlc, 
M6. 

4.  A  bank  taking  a  forged  check  for  collection,  without  any  pre- 
cautions,  and  having  Itself  ud restricted ly  Indoesed  the  check, 
was  liable  to  the  drawee  for  money  paid,  unless  the  latter  was 
also  at  fault    Id. 

5.  The  drawee  bank  held  not  entitled  to  recover  from  the  collect- 
ing bank  for  money  paid  on  the  forged  check  where  both  banks 
were  negligent. 

BED  AND  BOARD— DIVORCE  FROM.    See  Divorce  3,  4   {p.  308). 

BE'NEFICIARIBS.     See  Tnutt  1.  2   (pp.  246-7). 

BIDS.    See  Municipal  Corporationt  4  (p  63). 

BILL— AMENDMENT  OF.     Sea  Equity   7    (p.  130). 

BILL— DEMURRER  TO.     See  Eguitj/  10  (p.  ISE). 

BILL  OF  PARTICULARB.    See  Pleadinff  2  (p.  164). 

BILL  OP  PARTICULARS— riUNG  OF.     See  Pleading  2   (p.  164). 

BILLS  AND  NOTES; 

1.  Fraud  In  the  procurement  of  an  afcommodation  Indorsement  can 
be  Bhown  as  a  defense  In  law  as  well  as  in  equity.  Preicett  v. 
Citviens  ^at.  Bank  of  Parkersburg,  184. 

Z.  A  Joint  action  may  be  maintained  and  a  Joint  Judgment  re- 
covered agalnet  the  maker  and  all  the  Indoreeni  of  a  note.  Firit 
yat.  Bank  v.  Lowtker-Kaufvtan  Oil  d  Coal  Co.,  505. 

3.  Where  a  drawee  of  a  forged  check  pays  It  to  a  hona  fide  holder, 
w&o  Ib  without  fault,  he  cannot  recover  the  money  from  such 
bolder.    Bank  of  Williamson  v.  McDowell  Count]/  Bank,  545, 

4.  Where  the  holder  of  a  forged  paper  Is  not  guilty  of  misconduct 
or  negligence,  the  drawee  must  determine  the  genutnenese  of  the 
signature  at  bis  peril.    Id. 

BINDING  EFFECT.     See  Subicriptioa  2  (p.  337). 

BONA  FIDB  HOLDER  WITHOUT  FAULT.  See  Bills  and  Notes. 
3,  4  <pp.  e06,  646);  Banks  and  Banking  3,  4,  5  (p.  546). 

BONA  FIDB  PURCHASER.  See  Vendor  and  Purchaser  6,  9  (pp. 
20S.  422).     - 

BOOKKEEPER  NOT  AN  OFFICER  OE  AGENT.  See  Corporodon* 
2  (p.  204). 

BONDS.  See  Erecuiora  and  Administrators  5  (p.  238);  Mortgages 
7  (p.  227). 
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BREACH.    See  Vine*  and  Mineralt  6  (p.  227). 

BURDEN  OP  PROOP.  See  Vendor  and  Purchater  6  (p.  208): 
Kegligence  2  (p.  324). 

BUSINESS— MAJORITY  REQUIRED  FOR.  See  Municipal  Corrotv 
tiona  19  (p.  496). 

CANCELLATION  OF  INSTRUMENTS: 

I,  A  dMd  conveying  land  in  consideration  of  nuurlage  will  be 
CMicelled  and  ■  reconvenuice  directed  where  the  grantee  has 
retuaed  to  canr  out  the  asreement.    Lambert  v.  LaMbert,  620. 

CARRIERS: 

1.  Carrier  held  liable  tor  vlllful  Injury  to  paasenger  by  an  em- 
ploye.   Teel  V.  Coat  <(  Coke  Ay.  Co.,  31G. 

2  Whether  th«  clrcumslancea  warranted  the  force  used  bj  an 
employe  on  the  ground  of  danger  of  death  or  great  bodily 
harm  held  a  queetion  for  tbe  Jury.    Id, 

i.     in   an   action  against  a  carrier  for  Injuries   inflicted  upon   a 
paBaenger  by  a  brakeman,  a  requested  charge  held  pro^rly  re- 
fused.   Id. 
See  Amutl  and  Battery  1,  2  (pp.  315,  487). 

CASE— THEORY  OF.     See  TVioi  t  (p.  393). 

CASHIER- AUTHCHtlTY  OF.     See  Bank*  and  Banking  1  (p.  EOS). 

CAUSE— DBTERMINATtON  AND  DISPOSITION  OF.  See  iippeal 
and  firror  2.  S  (pp.  62,  247). 

CAUSE— REMOVAL  WmiODT.    See  CorporaMOM  2   (p.  204). 

CERTIFICATION.    See  Mnnicipal  Corporation*  16  (p.  444). 

CERTAINTY.    See  InfanU  3   (p.  89). 

CERTIFIED  (X>PY.    See  Evidence  4   (p.  236). 

CERTIORARI.     See  CHminal  Law  4   (p.  114). 

CHARGE  GIVEN— RE()UE3TED  CHARGE  COVERED  BY.  See 
Criminal  Law  10  (p.  217). 

See  Accord  and  Bati*taclion  2    (p. 


CHURCH  TRUSTEES.     See  ReItirioN«  SocJetie*  1,  2,  4   (pp.  136-T) 
CIRCUIT  COURT.    See  Willi  2  (p.  39). 
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CLAIM— NOnCB    OP.     Se«    Vendor  and  Puroluuer  9    (p.    iZZ). 

CLOUD  ON  TITLE.    3ee  Quieting  Title  1  (p.  302). 

COAL  BENEATH— TITLE  TO.  See  Minet  and  Minerala  1,  2  (p. 
89). 

COAL  MINING  CONTRACT— ACTIOS  FOR  BREACH  OP.  See 
Mine*  and  Minerals  14  (p.  599). 

COAL  IN  PLACE  IS  REAL  ESTATE.    See  Dower  1  (p.  388). 

CO-DEFENDANT— DECREE  FOR.    See  Equity  16,  17  (p.  364). 

COHABITATION- WHAT  CONSTITUTES.  See  Lewdnett  1  (p. 
45). 

COLLECTION.    See  Taxation  IT  <p.  3G4). 

COLLECTION  OP  PURCHASE  MONEY.  See  Vendor  and  Furctuuer 
7  (p.  227). 

COLLECTION  OP  TAXES.    See  Evidence  7  (p.  364). 

COLl^CTOR'S  BOND— ACTION  ON.     See  Taxation  17    (p.  364). 

COMMERCE: 

1.  Act  ConK.  Aug.  8.  1890,  c.  728,  26  StaL  313  (U.  S.  Comp.  St. 
1901,  p.  3177),  removed  all  UmltatlonB  on  tbe  powers  of  the 
Btate  to  regulate  or  prohibit  aales,  contracte,  aud  other  trans- 
actions relating  to  Intoxicating  liquors  within  their  territorial 
llmlte.    State  v.  Sfiller,  436. 

2.  Code  1S99,  c.  32  (Code  1906,  H  913-1063),  relating  to  sales  of 
liquors  within  the  state,  as  amended  since  the  date  of  tbe 
passage  of  the  Wilson  act  (Act  Cong.  Aug.  8,  1890.  c.  728,  2S  Stat. 
313  [U.  S.  Comp.  St.  1901,  p.  3177]).  applies  to  retail  dealings 
within  the  state  by  nonresidents,  as  well  as  residents.    Id. 

3.  Code  1899,  c.  32  (Code  1906.  !{  913-1063),  prohibit  a  nonresident 
dealer  In  liquors  not  having  a  license  trom  taking  orders  for 
liquors  to  be  sold  at  and  shipped  Into  tbe  state  from  a  place 
without  the  state.    Id. 

COMMISSION— ALLOWANCE  OF.  See  Exeevtora  ana  AdminUtra- 
tOTt  2  (p.  238). 

COMMITTEE!— APPOINTMENT  OP.    See  Insane  Persona  1  (p.  169). 

COMMISSIONER'S  REPORT— EXCEPTIONS  TO.  See  Appeal  and 
Error  1*  (p.  327).       . 

COMMON  COUNCIL.    See  Uunicipat  CorporaHona  21   (p.  499). 
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COMPBrrENCY.    See  Witneaaet  1,  2,  i  (pp.  288,  422). 
COMPLIANCE  WITH  STATUTE.    See  Frocest  2  (p.  301). 

COMPROMISEI— PROPOSAL  TO.     See  CompromUe  ana  Settlement 

1  (p.  301). 

COMPROMISE  AND  SETTLEMENT: 

1.  A  mere  unaccepted  propoaal  by  plaintiff  to  compromise  a  claim 
for  damagea  for  breach  of  contract  did  not  bar  plaintiffs  right 
of  action.    Smith  v.  Atlas  Pocahontaa  Coal  Co.,  599- 

COMPUTATION  OF  PERIOD  OF  LIMITATIONS.     See  Judgment  1. 

2  (pp.  10,  587). 

CONCLUSIONS.    See  indictment  Qtff  Informalion  1  (p.  375). 

CONCLUSIONS  OF  UiW.     See  Pleading  12   (p.  463). 

CONCLUSIVENESS.    See  Judgment  3,  4  <pp.  88,  301). 

CONCURRENT  JURISDICTION.     See  Courts  1   (p.  184). 

CONDITION  PHECEDBNT.    See  Btatutea  1  (p.  63). 

CONFLICTING  ORAL  EVIDENCE.    See  Criminal  Law  7  (p.  198). 

CONFORMITY  TO  PLEADINGS.    See  Judgment  7  (p.  321). 

CONSIDERATION— FAILURE  OP.  See  Pleading  6  (p.  336);  Can- 
cellation of  Instruments  1   (p.  520). 

CONSTRUCTION.  See  Subscription  1.  3  (p.  337);  Equity  2  (p. 
79);  Contracts  Z  (p.  165);  Wills  6,  7,  8,  9  (pp.  56,  57);  Statutes 
7  (p.  238);  Pleading  6  (p.  363). 

CONSTRUCTION  OF  OIL  AND  GAS  LEASE.  See  Uines  and 
Minerals  10  (p.  587). 

CONSTRUCTION  OF  STATUTE.    See  Record  1  (p.  62). 

CONSTRUCTIVE  DEUVEHY.    See  Soles  1,  2,  3  (p.  47). 

CONTENTS.    See  Subscriptions  3,  4  (pp.  337,  403). 

CONTRACTS: 

1.  Equity  will  relieve  one  from  a  contract  made  by  him  while  in- 
toxicated,   ifiiler  V.  Sterringer,  170. 

2.  It  Is  In  the  province  of  the  court  to  Intorpret  a  written  contract 
Franklin  v.  T.  H.  Lilly  Lumber  Co.,  165. 
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CONTRACTS — Continued. 

3.     A  fraudulCDt  Bgreemeat  may  be  Inferred  from  tacts  and  clr- 

cnmstancea.    Harvey  v.  Nutter,  208. 

See  Jfine*  and  MineraU  t  (p.  573). 

CONTRIBUTORY  NEGLIGENCE.  See  Municipal  Corporations  11, 
IS    (p.  104);  yegligence  1    (p.  324). 

CONVETANCE  TO  WIFE.  See  Fraudulent  Conveyancet  4,  6,  6 
(p.  470). 

CONVBTANCH  BT  WIFE  TO  CHURCH.  See  HtM^and  and  Wife  1 
(p.  137). 

CONVEYANCES.    See  Religioua  Societiei  1,  2,  3  (pp.  136-7). 

CORPOTIATIONB: 

1.  A'  state  charter  of  a  corporation,  to  do  a  vork  which  would 
otherwise  be  a  nuisance,  held  to  exempt  It  from  liability  aa  a 
public  nuisance,  but  not  from  action  by  an  iDdlvldual  damaged 
thereby.    Pickena  v.  Cool  River  Boom  d  Timber  Co.,  10. 

2.  One  employed  as  bookkeeper  for  a  definite  period  fa  not  an 
officer  or  agent  of  the  corporation  within  Code  1906,  9  2281,  and 
removable  without  cause  by  the  directors.  Munn  v.  Welltbura 
Bankino  d  Tru»t  Co.    204. 

CORRECTION  OF  ERROR  OR  OMISSION.  See  Criminal  Law  4 
(p.  114). 

COSTS: 

I,  On  appeal  from  Justice,  where  Judgment  Is  reduced  more  than 
$5,  and  appellant  has  not  made  the  tender  prescribed  by  Code 
1899,  c.  60,  tl71  (Code  1906,  !  2122),  the  court  held  to  have 
no  power  to  render  Judgment  against  appellant  for  costs  In  the 
circuit  conrt  except  In  certain  special  actions.  Weit  Virffinia 
Central  Qai  Co.  v.  Holt,  516. 
See  Appeal  and   Error  5    (p.    131);    ProhiUtion   1    (p.   G16). 

COST  OF  PA  VINO  STREET  INTERS  EXJTIONS.  See  Jfunicipol  Cor- 
poration! 5  (p.  64). 

COUNCIL.    See  Afunldpot  Corporation*  19,  20,  SI  <pp.  496,  499). 

COUNCILMEN— QUALIFICATION  OF.  See  ifttnlcipai  Corporation* 
19,  20  (p  496). 

COUNTY  COURT— APPOINTMENT  OF  COMMITTEE  BY.  See 
Jtwane  Perions  1  (p.  169). 
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COURTS: 

1.  That  court  whose  Jurlaaictton  first  attaches  to  a  canae  of  con- 
current Jurisdiction  held  to  retain  cognlxance,  uuleaa  Kroand  tor 
removal  Into  an  equity  court  lb  eet  up  and  sustained.  Previtt 
V.  Citixetu'  Nat.  Baab  at  Farkenbitrg,  184. 

COURT— NON-ACTION  BY.    See  Appeal  and  Error  U  <p.  S27). 

COVENANT  OF  WARRANTY.  See  Vendor  and  Purchaier  7  (p. 
227). 

CREDITOR'S  RIGHTS.    See  Vendor  and  Purehater  8,  9  (p.  422). 

CREDITORS  OF  HUSBAND,  See  Froudulenf  Conveyancea  6  (p. 
471). 

CRIMINAL  LAW: 

1.  To  set  aside  a  verdict  unanpported  by  evidence  Is  not  an  Invaalon 
of  the  province  of  the  Jury.    State  v.  White,  45. 

2.  It  will  be  presumed  that  accused  was  prejudiced  by  a  refusal  to 
permit  a  question  material  to  the  issue  to  be  answered.  State 
T.  cool,  86. 

3.  Where  necessary  to  correct  errors  In  the  original  transcript  filed, 
a  supplemental  transcript  may  be  obtained  on  proper  applica- 
tion.    State  V,  Crawford,  114. 

t.  Cerltorari  held  proper  to  obtain  a  supplemental  transcript,  where 
the  original  transcript  filed  in  the  appellate  court  ts  erroneous 
or  defective.  Id. 

G-  Newly  discovered  evidence  must  be  nuiterlal  and  such  as  will 
call  for  a  different  verdict.     State  y.  Btowert.  198. 

6.  On  a  motion  for  new  trial  for  new  evidence  held  Insufficient 
that  defendant  did  not  know  thereof,  but  he  must  show  dili- 
gence to  discover  It.    Id. 

7-  An  appellate  court  will  not  generally  set  aside  a  conviction 
on  contllctlng  oral  testimony.    Id. 

8.  An  affidavit  for  a  new  trial  for  new  evidence  must  state  the 
evidence,  and  by  whom  It  will  be  given.    Id. 

9.  On  a  motion  for  a  new  trial  for  new  evidence,  the  affidavit  erf 
the  witness  stating  what  he  will  testify  must  be  produced,  or 
good  excuse  given  for  its  absence.    Id. 

10.  Requested    charge   held    properly    refused,  where    covered  by 

another  charge  given.  State  v.  Medley,  217. 

11.  On  a  trial  for  letting  a  house  for  a  bawdybouse,  held  that  a 
contract  of  Bale  of  the  property,  relied  upon  as  a  defense,  ml^t 
be  ehown  by  the  stale  to  be  a  frandulent  paper  executed  to 
evade  the  statute.    Stale  v.  Emblen,  3G0. 

CUUULATIVB.    See  CHminal  Lau)  5  (p.  198). 
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CURE  BY  STATITTB.    See  Taxation  3,  4  (p.  60). 
CURE  OF  ERRORS.    See  Taxatt^  12  <p.  107). 
CURED  BY  STATUTE.    See  Taxation  14  (p.  236). 
CUSTOM.    See  Evidence  10  (p.  687). 

DAMAGES: 

1-  In  an  action  tor  negllsent  personal  Injuries,  It  la  tor  the  Jury 
to  determine  from  the  nature  and  extent  ot  the  Injury,  and  the 
pain  and  mental  anguish  thereby  canoed,  what  1b  a  reasonable 
compensation.    Stanton  v.  City  of  ParkeraDurg,  393. 

2.  ETxempIar}'  damages  In  an  action  for  tort  are  not  matter  ot 
right,  but  It  Is  for  the  Jury  to  determine  whether  they  shall  be 
given.    Fmk  v.  Thovuu,  488. 

3.  "Temporary  damages"  defined.  McHenry  v.  City  of  Parkert- 
burg,  533. 

4.  "Permanent  damages"  deflned.    Id. 

5.  In  an  action  for  loes  of  profits  from  breach  ot  contract,  plaintiff 
Is  not  limited  to  nominal  damages  where  snlDcient  data  Is  shown 
from  which  substantial  damages  can  be  found  with  reasonable 
certainty.    Bmith  v.  Alias  Pocahontas  Coal  Co.,  593. 

6-  Where  plaintiff,  in  an  action  for  breach  of  contract.  Is  en- 
titled to  recover  profits,  he  may  recover  the  full  contract  price 
less  the  expense  of  fulfilling  the  contract.    Id. 

7.  One  entitled  to  recover  profits  for  breach  of  contract  la  only 
required  to  prove  the  profits  lost  with  reasonable  certainty.  Id. 
See  Municipal  Corporationt  24  (p.  633). 

DEBT— ENFORCEMENT  OF  PARTIAL  PAYMENT  OP.  See 
Assignment  1,  2  (p.  363). 

DEBTS  OF  INTESTATE.  See  Descent  and  DistTibulion  1  (p. 
208). 

DECEDENT— TRANSACTIONS  OF.     See  Witnesset  4   <p.  422). 

DECEDENT— TRANSACTION  WITH.    See  Witnesses  2  Jp.  288). 

DECLARATION.  See  Bvbvcription  5  (p.  403);  Pleading  7,  8  (p. 
403)  1  Assumption,  Action  of  1,  2,  3  (pp.  336,  403) ;  Negligence 
4  {p.  462). 

DECLARATION— DEMURRER  TO.     See  Pleading  9    (p^  461). 


DECREE— SUIT  TO  SET  ASIDE.     See  Divorce  1    (p.  307). 
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DECREE  FOR  CO-DEFENDANT.    Sm  S^Uy  16,  17  (p.  SC4). 
DECREE}— FRAUD  IN  PROCURE3IBNT  OF.    See  Infanf  4  (p.  N). 
DECISIONS.    Se«  Appeal  and  Error  S  <p.  266). 

DEX:ISI0NS   REVIEWABLE..  See  Appeal  and  Error  13    (p.   327). 
DEDICATION— EFFECT  AS.    See  HwBonrf  and  Wife  1  (p.  137). 


1.  A  deed  converlng  land  absolutely  though  la  trust,  but  not  up«Ht 
condition  precedent  or  subsequent  upon  which  the  vesting  of 
the  title  Is  to  depend  create  an  estate  on  condition.  Deepwater 
Ry.  Co.  V.  Honaker,  137. 

S.  Restraint  upon  alienation  repugnant  to  estate  created  held 
void.    la. 

DB  FACTO  OFFICER.     See  Jury  1       (p.  216). 

DEFEASIBLE  OR  ABSOLUTE  FEE  SIMPLE.  See  Willa  10  (p 
67). 

DEFECT  OF  PARTIES.    See  Appeal  and  Error  7  (p.  !46>. 

DEFECTIVE  APPUANCES.     See  Matter  and  Senianf  7  (p.  324). 


DEFECTIVE  SERVICE.    See  Judpnurtit  4  (p.  301). 

DEFECTIVE  STREETS.     See  Municfpal   Corporationa   13,  14    (p. 
393). 

DEFENSE.     See  Aataalt  and  Battery  1   (p.  31G). 

DISFINITENESS.     See  Eaaemant  2   (p.  273). 

DELAY.    See  Ifunfdpal  Corporations  18  (p.  444). 

DELINQUENT  LIST.     See  Municipal  Corporations  15,  16.  17    (p. 
444);  Taxation  13,  14,  15  (pp.  234-S). 

DELINQUENT    LIST— IRREGULARITIES    IN.      See    TOMtion    3 
(p.  60). 

DELINQUENT  TAXES— SALE  FDR.     See  T<ua(ton  13    <p.   234). 

DEMURRER.    See  Equitv  13  (p.  301). 

DEMURRER  TO  BILL.    See  Equitv  10  (P-  169)- 
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DBMURRBR  TO  DECLARATION.    See  Pleading  6  (p.  461). 
DENIAL.    See  Pleaaing  11  (p.  Hi). 

DEPOSITIONS: 

1.  Where  a  deposition  cantatas  evidence  on  matters  In  Issue  vben 
taken,  that  the  amended  declaration  puts  in  Issue  additional 
matters  held  not  sround  tor  suppresBlng  the  deposition.  Bayre 
T.  Woodyord,  289. 

DEPOSITIONS— NOTICE  TO  TAKE.    See  Appearance  1  (p.  79). 

DEPUTY  SHERIFF.    See  Evidence  7  (p.  3S*). 

DESCENT  AND  DISTRIBUTION; 

1.  Where  a  Judicial  sale  of  land,  descended  to  heirs,  is  made  to 
BEtlBfy  a  Hen  on  It  and  purchased  by  the  lien  owner  and  is 
therealter  set  aside  for  fraud,  the  Hen  held  not  therehy  ex- 
tinguished.   Barvey  v.  Nutter,  208. 

DETERMINATION  AND  DISPOSITION  OF  CAUSE.  See  Appeal 
and  Error  2,  G  (pp.  62,  247). 

DETERMINATION  BT  DRAWEE.  See  BiU»  and  Notet  4  (p.  646) ; 
dank»  and  Banking  5      (p.  I>46). 

DIFFERENCE  IN  VALUE.    See  Municipal  Corporations  23  (p.  533). 

DILIGENCE.    See  Criminal  Lav>  6  (p.  198), 

DIRECTOR— NOTICE  TO.    See  Bankt  and  Banking  2  <p.  506). 

DIRECTORY  STATUTORY  PROVISIONS.  See  Jury  2.  3  (pp.  216, 
217). 

DISCHARGE  OF  SERVANT.    See  Master  and  Servant  1,  2  (p.  164). 

DISCHARGE  OF  SURETY.  See  Vendor  and  Purchaser  8  (p.  422); 
Principal  and  Surety  1  (p.  422). 

DISCOVERY: 

1.     Certain  matter  held  not  Indispensable  evidence  within  the  rule 

preecriblnK  the  requisites  of  a  hi]]  for  discovery.    Prewett  v. 

Citizens'  Sat.  Bank  of  Parkersburg,  185. 

See  Limitation  of  Actions  l  (p.  89). 

DISMISSAL.    See  Appeal  and  Error  3,  10  (pp.  99,  296). 

DISMISSAL  AND  NON  SUIT— See  Cancellation  of  Instruments  1 
(p.  520). 
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disorderly  house: 

].  On  a  trial  for  letting  a  honee  for  a  bawdy  house,  the  state, 
to  avoid  the  effect  of  a  purported  contract  of  sale  of  the  prem- 
ises, held  not  required  to  establteli  b;  direct  evidence  a  lease, 
but  It  might  be  Inferred  from  facts  and  clrcumstanceB.  Slate  v. 
Bmblfn,  360. 
See  Crimittal  Lav}  11  (p.  360). 

DISSOLUTION.    See  Mines  and  MineraU  i  (p.  337). 

DIV(»tCB; 

1.  In  no  suit  but  one  seeking  a  divorce  Is  there  Jurisdiction  to 
award  alimony  pendente  lite.    ChopTnan  v.  Ptirsont,  307. 

2.  Alimony  is  only  allowed  between  parties  united  by  marital 
relation  that  Imposes  on  the  husband  the  legal  duty  to  support 
his  wife.    Id. 

3.  There  Is  no  Jurisdiction  to  award  alimony  between  parties  di- 
vorced from  bed  and  board  incident  to  an  Independent  suit  to 
set  aside  the  decree  for  fraud.    Id.  308. 

4.  After  divorce  from  bed  and  board,  witliout  alimony,  the  hus- 
band Is  not  bound  to  support  the  wife.    Id. 

DOWBai: 

1.  Coal  In  place  la  "real  estate"  within  the  meaning  of  the  statute 
giving  the  wife  dower  In  all  her  husband'a  real  estate.  Rey 
nolda  V.  WMteacarver,  388. 

2.  A  widow  held  dowable  In  all  the  real  estate  which  her  husband 
received  during  coverture.    Id. 

3.  A  wife  signing  and  acknowledKlng  a  trust  deed  executed  by  a 
buslMuid  to  secure  some  of  his  creditors  Aeld  aot  estopped  from 
claiming  dower  In  surplus  proceeds  of  sale  of  land  and  unopened 
coat  veins  under  Code  1S99,  c.  74,  {2  (Code  1906.  section  3100). 
Id. 

DRA^*EB— DETERMINATION  BT.    See  Bitti  and  Kotes  4  (p.  546). 

DRAWEE— PAYMENT  BT.  See  BtlU  and  Hates  3,  4  (p.  E45); 
Banks  and  Banking  4,  &      (p.  S46). 

DRIVER  IN  STREETS— INJURV  TO.  See  Municipal  Corporations 
10,  11,  12  (p.  104). 

DRUNKARDS.    See  Saitroads  2  (p.  463). 

DRUNKEN  TRESPASSER— INJURY  TO.  See  Kotlrood*  2  (p. 
463). 

DUTY  TO  MAINTAIN  WIPE.     See  Djtwce  4   (p.  308). 

DUTY  OF  RAILROADS.    See  Railroads  1  <p.  463). 
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easements: 

1.  A  private  way  easement  by  prescription  must  be  continuous, 

uninterrupted,  and  adverse  tor  tbe  necessary  period.  Crotier 
v.  Brojpn,  273. 

2.  Description  of  an  alleKed  private  way  held  insufficient.    Id. 

3.  "Adverse  use"  defined.    Id. 

4.  A  private  way  easement  must  bave  a  particular  definite  line.  Id. 

EFFECT.  See  Reference  1  <p.  363);  Infafttt  1  (p,  89);  Proceit 
1  (p.  79);  Taxation  13  (p.  S34),  Vendor  and  Furchaser  9 
(p.  42Z). 

EFE*ECT  ON  BANK.    See  BanJea  and  Banking  2  (p.  606). 

EFFECT  AS  DEDICATION.     See  Hutband  and  Wife  1   <p.  137). 

EFFECT  OF  AFFIRMANCE.     See  Appeal  and  Error  1   (p.  79). 

EFFECT  OP  WILSON  ACT.     See  Commerce  2  (p.  438). 

EJECTMENT: 

1.  Equitable  defenses  available  in  ejectment  are  only  those  pre- 
scribed by  Code  1B06,  S{  3356,  3366,  in  suits  by  a  vendor  against 
a  vendee,  or  mortga^r  against  mortgagee,  on  notice  served 
under  section  3357.    Garrett  v.  South  Penn  Oil  Co.,  638. 

2.  Under  Code  1906,  I33E8,  a  verdict  for  one  or  more  of  several 

Joint  plaintiffs  In  ejectment  cannot  be  rendered  unleee  tbe  decla-' 
latltMi  contains  a  separate  count  tlierefor,  as  required  by  section 
3346.    Id.,  689. 

ELECTION.    See  Election  of  Remediei  Z  (p.  363). 

ELEXmON  OF  REOlEnilES: 

1.  Before  an  election  of  remedy  can  be  ordered.  It  must  appear  that 
a  party  bas  more  than  one  remedy.    Dudley  v.  Barrett,  363. 

2,  Complainant  In  equity,  for  whose  benefit  a  law  action  is  pending, 
cannot  be  compelled  to  elect  if  there  appears  to  be  Jurisdiction 
in  equity  only.    Id. 

ELEMENTS.    See  Municipal  Corporations  24  (p.  633). 

BLIOIBILITT  OF  GUARDIAN  AD  LITEM.  See  Infantt  1,  2  (p. 
88,  89). 

EMPLOYES.    See  Corporalione  2.     (p.  204). 

ENDORSEMENT.  See  Bills  and  Notes  i  (p.  646) ;  Banks  and  Bank- 
inn  *  (P-  G46). 
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ENFORCEMENT.    See  SubscriptiOH  3,  4.   (p.  403);   ProkibltUm  1 

(p.  516). 

ENFMICBUBNT  OF  PARTIAL,  PAYMENT  OF  DEBT.  See  Aatimi' 
uteni  1,  2  <p.  363). 

BQCITABLE  OR  LEGAL  SUIT.  See  Election  of  Bew^eaiet  1.  2  <p. 
363). 

EQUITY: 

1.  Facts  alleged  In  an  answer,  praying  affirmative  relief,  whlcb  are 
mer^y  defensive,  do  not  constitute  new  matter  within  the  stat- 
ute, requiring  a  special  replication.    Eager  v.  Melton,  63. 

2.  Where  there  are  a  number  of  adult  defendants,  some  served, 
others  proceeded  against  by  publication,  a  decree  reciting  the 
appearance  of  the  adult  defendants  without  naming  Uiem  in- 
cludes only  those  served  with  process.    White  v.  White,  79. 

3.  Where  ordinary  prudence  would  compel  one  who  has  means  of 
ascertaining  his  rights,  he  must  do  to,  or  else  time  runs  ssainst 
him.    Plant  v.  Humphriee,  89. 

4.  One  who  would  repel  the  Imputation  of  laches  by  showing 
ignorance  of  his  rights  must  be  without  fault  in  remalnliig  in 
Ignorance  thereof.    lA. 

E.  Laches  held  not  Imputable  to  one  In  poaaeeslon  of  land  claimed 
by  him.    Id. 

6.  Equity  will  not  lend  Its  aid  to  enforce  a  forfeiture.  Kewton  v. 
Kemper.  130, 

7.  Liberality  In  amendments  permitted  In  equity  courts  held  not  to 
justify  substitution  of  a  new  cause  of  action.    Id. 

8.  Where  equity  is  without  jurisdiction,  fteld  error  to  dlsmlas  the 
bill  without  Inserting  in  the  decree  a  clause  saving  to  the  plain- 
tiff and  defendant  the  right  to  prosecute  or  defend  any  other 
proper  suits.    Id.,  131. 

9.  Allegations  of  a  Mil  amounting  to  nothing  more  than  pretext  tor 
the  exercise  of  equitable  jurisdiction  are  disregarded.  Prewett 
V,  Citizens'  Nat.  Dank  <>/  Parkeribvra,  135. 

10.  On  demurrer  to  particular  allegations  In  bill,  general  purpose  of 
the  whole  bill  will  be  considered.    Miller  r.  Sterringer,  169. 

11.  All  persons  Interested  In  the  subject  matter  of  an  equity  suit 
should  be  made  parties.    BecTc^lh  v.  Laing,  246. 

12.  A  pleading  tbon^  filed  to  review  a  former  suit,  will  be  treated 
as  an  original  bill,  if  sufficient  ground  la  averred  for  an  original 
suit,    Jonet  V.  Crtm,  301. 

13.  A  bill  showing  on  Its  face  want  of  proper  parties  Is  demur 
rable.    Id. 

14.  Where  a  want  of  proper  parties  defendant  appears  on  the  face 
of  the  bill,  advantage  of  the  detect  may  be  taken  by  demurrer. 
Wanrerht  v.  Holbrook,  298. 
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EQUITY— Con  tf  nued . 

16.  Tbougli  a  defect  of  parties  defendant  appearing  on  the  face  of 
the  bill  be  not  BUKsestsd  bj  a  demurrer,  plea,  or  answer.  It  will 
nevertbeleaa  prevail  at  the  hearing.    Id. 

16.  A  decree  may  be  pronounced  in  favor  of  a  pendente  lite  pur- 
chaser not  &  party  to  the  suit.    Dudley  v.  Barrett,  364. 

IT.  A  decree  may  be  rendered  In  a  defendant's  favor,  though  the 
reconl  showed  no  express  prayer  by  bim  for  the  relief  granted. 
Id. 

BRBORS— CURi:  OF.    See  Taxation  12  (p.  107). 

ERROR  OR  OMISSION— CORRECTION  OF.  See  Criminal  Law  * 
(p.  114). 

ESTATE  CHEATED.    See  DeeOs  1  (p.  137);  Will*  10.  11  (p.  57). 

ESTATE  ON  CONDITION.    See  Deeds  1  (p.  137). 

ESTATES— MEIROER  OF.    See  Mortoagea  8,  9  (p.  360). 


ESTOPPEL  TO  CLAIM  RIGHTS  OF  WIDOW.  See  Dower  3  <p. 
388). 

EVIDENCE: 

1.  Judicial  notice  will  not  be  taken  of  a  Judg:ment  in  another  suit 
as  res  iudicata,  whether  la  the  same  or  another  court,  when 
not  pleaded  or  given  In  evidence.  Pickens  v.  Coal  River  Boom 
<(  Timber  Co..  10. 

2.  In  arriving  at  the  true  annual  value  of  land,  opinion  evidence 
evincing  exaggerated  notions  thereof  should  not  be  allowed  to 
overcome  evidence  of  the  actual  renting  of  land  In  the  vicinity. 
Litlceji  V.  Unyder.  149. 

3.  Judicial  notice  will  not  be  taken  of  the  proceedings  In  another 
suit.    Weltman  v.  Hoge,  234. 

4.  A  certified  copy  of  the  eherilTs  original  return  of  sales  for  de- 
linquent taxes  on  file  In  the  auditor's  office  held  proper  evidence 
as  to  the  quantity  of  land  sold.    Id,  236. 

6.  Alleged  admissions  to  the  opposite  party  of  the  same  facts  testi- 
fied to  by  a. witness  whose  deposition  has  been  suppressed  can- 
not be  shown  on  crosa- examination  to  supply  the  loss  of  the 
deposition  suppressed.    Sayre  v.  "Woodyard,   288. 

6.  In  an  action  for  an  accounting  for  notes  delivered  to  plalntifTs 
Intestate  for  collection,  a  question  afiked  plaintiff  whether 
Items  of  an  account  rendered  defendant  represented  the  notes 
sued  on  field  properly  excluded.    Id. 
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EVIDENCE— Conftniied. 

7.  After  the  lapse  of  &  reaaoiuible  time  vlthln  vhlch  a  deputy 
sherlS  abould  have  ctdlected  and  accounted  lor  taxes,  he  will 
be  presumed  to  have  collected  them.    ZtttdJey  r.  Barrett,  364. 

8.  Statement  of  engineer  three  or  four  minut«s  after  Injury  to 
boy  Jumping  from  train  held  admissible  as  part  of  the  ret  gettae. 
Stone  T.  Campbells  Creek  R.  Co.,  417. 

9.  The  opinion  of  an  attomer,  who  has  examined  a  title,  that  It  Is 
good.  Is  inadmissible  to  show  a  valid  title.  Scott  a  Woodruff  \. 
Hughet,  674. 

10.  Judicial  notice  will  be  taken  that  mining  for  oil  UKI  gas  Is  s 
hazardous  business,  and  that  the  usual  royalty  «>  the  lessor  \» 
one-eighth  of  the  oil.    Oorrett  v.  8outh  Penn  Oil  Co.,  &S7. 

See  Oaming  1  (p.  5S2);  Disorderly  House  1  (p.  360);  Wilnest  2. 
(p.  288). 

EVIDENCE— ADMISSIBILITY    OF.'       See    Witnette*    3    (p.    2S8). 

evidence:— EXCLUSION  OP.     See  Appeal  and  Error  9   (p.  288). 

EVIDENCE  OF  MURDER.    See  BomMOe  9  (p.  375). 

BVIDBNCB  OP  OWNERSHIP.    See  Property  1  (p.  336). 

EVIDENCE  OP  REPAIRS.    See  Master  and  Servant  7  (p.  324). 

EVIDENCE— RULINGS  ON.    See  Appeal  and  Error  24  (p.  S73). 

EVIDENCE — ^WEIGHT    OF.    See    Fraudulent   Conveyances    7    (p. 

471). 

EaCCEPTIONS— BILL  OF: 

1.  BUI  of  exceptions  held  sufficiently  certified  to  be  a  part  of  tbe 
record.    Fink  v.  Thomas,  487. 

2.  An  order  brought  up  on  certiorari  showing  the  date  of  the  close 
of  the  term  will  be  noticed  to  show  whether  a  bill  of  exceptions 
was  signed  In  time.    Bcott  d  Woodruff  v.  Hughes.  673. 

EXCLUSION  OF  EVIDENCE.     See  Appeal  ana  Brror  S      <p.  288). 

EXECUTORS  AND  ADBONISTRATORS. 

1.  An  administrator  held  prtqwrly  chargeable  with  Interest  on  a 
fund  m  his  bands.     Taylor  v.  Taylor,  239. 

2.  It  Is  error  to  allow  commissions  as  to  executor  who  hss  failed 
to  file  statements  as  provided  by  Code  1906,  {  3299,  In  the  abaence 
of  any  fact  authorizing  the  exorcise  of  discretion  by  the  conn. 
Id.    23S. 

3.  Bill  to  surcharge  settlement  of  administrator  held  to  sufflclently 
specif  improper  allowance  of  ctHnmlsslons  to  the  administrator, 
id. 
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EXECUTORS  AND  ADMINISTRATORS— CotttiNH«c[. 

i.     Under  Code  1906,  i  3302,  the  clerk  of  court  by  Uking  a  new 

bond  ot  an  adminlBtrator  does  not  release  the  old  bond.      Id. 
G.     A  surety  on  an  administrator's  bond  desiring  to  be  released 

therefrom  on  his  own  motion  can  obtain  such  relief  onlj'  by 

complying  with  Code  1906,  S  3302.    Id. 

6.  Sale  under  a  decree  to  pay  debts  and  for  the  benefit  of  certain 
deviseee  under  the  will  -held  proper,  though  the  debts  have 
been  paid.    McBvxoin  t.  HotDaril,  GTO. 

7.  A  creditor  of  a  decedent  held  entitled  to  sue  the  administrator, 
widow  and  heirs  for  discovery  of  assets,  and  to  eubjecC  land 
conveyed  by  the  decedent  In  his  lifetime,  in  consideration  of 
love  and  afTectlon.    Bhurtleff  v.  Riglit,  582. 

See  Descent  and  DUtribution  1  (p.  208) 

EXEMPLARY  DAMAGES.  See  Assault  and  Batterv  2  (p.  137); 
Trial  3  (p.  188);  Damages  2  (p.  488). 

FAILURE  OP  CONSIDERATION.  See  Cancellation  of  ImtrvmenU 
1  (p.  g20):  Pleading  E  (p.  336). 

FAILURE  TO  MAKE  RETURN  OF  SALE.    See  Taxation  14    (p. 


FELLOW  SERVANT.    See  Matter  and  Servant  6  (p.  2TS). 

.  FINAL  JUDGMENT.    See  Appeol  and  Error  20  (p.  486). 

FIRE  BOSS  FELLOW  SERVANT  WITH  MINER.    Sea  Ma»ter  and 
Bervant  6   (p.  278), 

FORCIBLE  BNTRT  AND  DETAINER: 

1.     A  justice's  summons  la  unlawful  detainer,  defective  for  insuDl- 

clent  description  of  the  property  may  be  amended  on  appeal  to 

the  circuit  court.    Bennett  v.  Hollinger,  385, 

FORECLOSURE.    See  Mortgage*  &   (p.  227). 

FORECLOSURE  OF  TRUST  MAY  BE  ENJOINED.    See  Mortgages 
6  <p.  227). 

FOREIGN  WILL.    See  Wills  1,  2,  3  (p.  3&>. 

FORFEITURES.    See  Equitv  6  (p.  180). 

FORFEITURE  TO  STATE.    See  TOMfton  6,  7,  8,  9,  10,  11   (pp. 
106,  107). 

FORGED  CHECK.    See  Bills  and  Notes  3,  4   (p.  545);  Banks  and 
Banking  3,  4,  G  (p.  G48). 
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FORGED  PAPER.  Bee  BilJt  and  Note*  4  (p.  545);  Banlct  a»a 
Banking  3  (p.  S16). 

FORM.    See  AcknoKledgmmt  1  (p.  262). 

FORMEHt  LEASE — NOT  A  REJNEWAL  OF.  See  Landlord  and  Ten- 
ant 1  (p.  99). 

FRAUD: 

1.  As  to  redress  of  an  Injury  precllcated  on  fraud,  courts  of  law  and 
of  Equity  have  concurrent  Jurladlctlon.  Prewctt  v.  Citizens  Nat. 
Bank  of  ParkertbuTO,  184, 

2.  Facts  admitted  to  be  true,  or  clearly  proved  Inconsistent  wltti 
fair  dealtng,  will  outweigh  the  unsupported  teatlmooy  of  persona 
charged  with  fraud.    Harvey  t.  Nutter,  20S. 

See  Limitation  of  Actioita  1    (p.  SB);    Ctrntracti  3    (p.  208). 

FRAUI>— BADGES  OF.     See  Fraudulent  Conveyances  7   (p.  471). 

FRAUD  AS  DEFENSE.    See  BitU  and  Notes  1  (p.  184). 

FRAUD— SETTING  ASIDE  FOR.  See  Descent  and  Distribution 
1    (p.  208). 

FRAUD  IN  PROCUREMENT  OF  DECREE.  See  Infants   4  (p.  89). 

FRAUDULENT  CONVEYANCES: 

1.  A  deed,  in  consideration  of  future  support  of  a  grantor  . 
held  void  as  agaiDSt  eilatlng  creditors.     Bhurtleff  v.  Right  683. 

2.  In  a  suit  by  the  obligee  la  an  Indemnity  bond  to  subject  certain 
land  conveyed  by  a  third  person  to  the  surety's  wife,  the 
surety's  administrator  was  a  necessary  party.  Walbrecht  v. 
BolhTOok  296. 

3.  In  a  suit  by  a  creditor,  under  Code  1899,  c.  74,  S  1  (Code  I90G, 
i  3099).  to  set  aside  a  conveyance  by  a  debtor  as  fraudulent, 
evidence  held  Insufficient  to  impeach  such  conveyance.  De 
Moss  V.  McGee  441. 

4.  Lands  purchased  by  a  husband  to  defraud  the  vendor's  credit- 
ors and  conveyed  to  the  wife  may  be  subjected  to  the  existing 
debts  of  the  husband.  Citizens'  Bank  of  Weston  v.  Wilfong 
470, 

5.  A  volunteer  claiming  under  a  party  to  a  fraudulent  convey- 
ance is  not  protected.    Id. 

6.  Creditors  of  a  vendor  held  entitled  to  set  aside  a  fraudulent 
conveyance  of  land  purchased  by  a  husband  made  to  his  wife 
who  had  paid  nothing  therefor,    id.  471. 

7.  Badges  of  fraud,  relating  to  other  property  subsequent  to  the 
conveyance  assailed,  the  relationship  of  parties,  etc.,  held 
Insufflcient  to  Justify  the  vacation  of  an  alleged  fraudulent 
conveyance  when  negatived  by  other  evidence.    Id. 
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FRAUDULENT  PROCUREMENT  OP  ACCOMMODATION  EN- 
DORSEMENT.   See  Bills  and  Kotea  1  <p.  1S4). 

FRAUDS,   STATUTE   OF. 

1.  Fayment  of  price  nnder  a  paro]  contr&ct  tor  land  does  not 
take  It  out  of  tbe  statute  of  frauds.  Dor  confer  equitable  title. 
Lipscomb  v.  liiptcomb  GG. 

2.  Parol  admlssious  or  declaratlone  are  not  sutDctent  to  divest 
legal  title  to  an  Interest  In  land.  Oarrett  v.  South  Penn  Oil 
Co.  ESS. 

FUND — INTBREST  ON.  See  Executort  and  Adminittratort  1 
(p.  23B). 

GAMING: 

1.  Indictment  for  playing  cards  at  a  public  place,  under  Code 
1S9»,  c.  151,  i  4  (Code  1906.  }  1438),  heM  not  sustained  by 
the  evidence.    Slate  v.  Mavnaril  S22. 

GAS  AND  OIL.    See  rora^on  16  (p.  235). 

GENERAL  ISSUE— MATTERS  ADMISSIBLE  UNDER.  See  Plead- 
ing 1   (p.  164). 

OOODS— ACTUAL  DELIVERY  OF.    See  Sales  2.  3  (p.  47). 

GOODS— CONSTRUCTIVE  DELIVERY  OF.  See  Sales  1,  2,  3  (p. 
47). 

GRANT  OF  NEW  TRIAL.       See  Appeal  and  Error  19    (p.   416). 

GROUNDS.  See  Cancellation  of  Inatrumenti  1  (p.  520);  Pleading 
9  (p.  461);  DeposiHont  1  <p.  289). 

GROUNDS  OF  RELIEF.    See  Equitv  6  (p.  130). 

GROUNDS  FOR  REMOVAL  OF  CAUSE.    See  rr(al  1  (p.  185). 

GROUNDS  OP  REMEDY.    See  Discovery  1  (p.  185). 

GUARDIAN  AD  LITEM.    See  Infants  1,  2  (pp.  88.  89). 

GUARDIAN    AD    LITEM— ELIGIBILITY    OF.    See    Infants    1,    2 

(pp.   SS,   89). 
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"HEAT  OF  PASSION."  See  Homicide  6  (p.  116). 

HOLDING  OVER.    See  Landlord  and  Tenant  1  (p.  99). 

HOLIDAYS: 

1.     Service  of  a  BumtnoQB  returnable  to  a  legal  bolidar  may  be 

made  on  the  Bucoeedln?  secular  day,  under  Code  1906,  !  504. 

Prichard  v.  McOraw  Oil  d  Oat  Co„  300, 

HOLIDAY— SUMMONS  RETURNABLE  ON.  See  Holiday  1  (p. 
300). 

HOMICIDE: 

1.  Words  alone  held  [UBuAclent  to  reduce  murder  to  manslaughter. 
Btate  V.  Cratotord,  116. 

2.  On  a  trial  for  murder.  Aeld.  that  tbe  evidence  may  be  sucb  as 
to  Justify  an  Instruction  on  manBlaugbter  and  also  on  self- 
defenie.    Id. 

3.  On  a  trial  for  murder,  Instructions  asserting  defendant's  rl^t 
to  retreat,  based  on  the  theory  of  a  deadly  attack  upon  him  by 
decedent  in  his  dwelling,  held  Inapplicable.    Id. 

4.  Where  words  of  decedent  are  accompanied  by  acts  allowing  a 
purpoae  to  do  personal  violence  to  accused,  accused  Is  entitled 
to  an  Inatructlon  on  manalaughter.    Id. 

G.      Instruction  on  homicide  as  committed  in  heat  of  blood  held 
not  erroneoua,  because  omitting  the  words  "wltbout  malice." 
Id. 
•6.     Requested  charge  hfW  properly  refused.    Id. 

7.     Error  lield  not  committed  In  giving  certain  charge.    Btaie  v. 

vmiFV'  sn. 

6.  Instruction  aa  to  eelf-defenae  on  an  assault  without  a  deadly 
weapon  held  erroneoua     State  v.  Oraoely,  376. 

9.  An  Instruction  that,  where  homicide  is  proved,  the  presumption 
ia  that  It  is  murder  in  tbe  second  degree,  held  a  presomptloo 
of  law  under  code  1906,  f  4200,  and  not  a  presumption  of  (act 
de|>enillng  on  the  evidence.    Id, 

Hl'SHAND  AND  WIFE: 

1,  A  deed  of  a  married  woman  to  trustee  in  1881  for  the  lienellt 
of  a  religious  denomination,  Invalid  for  want  of  privy  examina- 
tion, as  the  law  then  was,  held  not  good  as  a  parol  dedi- 
cation.   Dft|timler  R».  Co,  v,  floaoter,  137. 

2.  A  power  of  attorney  made  April  8,  1890,  by  a  married  woman 
aulhorlilng  a  conveyance  of  her  separate  estate  la  void.  Dmitv  c- 
runrarc,  252, 

5.  A  married  woman  held  not  entitled  to  sue  to  recover  land, 
which  she  owned  before  April  1, 1869,  from  her  sole  grantee  onili 
after  her  husband's  deatb.    Id. 
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HUSBAND  AND  WIFE— Continued. 

4.     Umltatlons  did  not  begin  to  run  against  a   wife's   right   to 

recover  land,  owned  by  her  before  April  1,  18E9,  from  her  sole 

grantee  until  after  her  husband's  death.    Id. 
6.      Where  there  la  no  relation  that  legallr  tmpoBee  the  duty  of  the 

wife's  maintenance  on  the  husband,  the  law  gives  'no  power  to 

make  him  maintain  her.    Cliapman  v.  Parsons,  308. 

HUSBAND'S     CREDITORS.    See     fraudulent  Conveyances   C  (p. 
471). 

HUSBAND   NOT   BOUND  TO   SUPPORT  WIFE.     See  Divorce   4 


HUSBAND— PURCHASE  BY.    See  Fraudulent  Conveyance!  4.  5.  6 
(pp.  470-71). 

ILLEGAL  SALE.    See  Intoxicatinff  Liquors  1,  2,  3   (pp.  S6,  411). 

IMPLIED  RBPBAU    See  Statutes  2,  3,  4,  5.  6  (p.  175). 

INCOMPETENCY  OF  PARTY.    See  Contract  1  (p.  170). 

INCUMBRANCES.    See  Vendor  and  Purchaser  7  (p.  227). 

INDEFINITE  EXPRESSIONS.    See  Wills  8  (p.  67). 

INDICTMENT.    See  Intoxicating  Liguora  1  (p.  86). 

INDICTMENT  AND  INFORMATION: 

1.  Indictment  on  prosecution  for  murder  held  not  IneufDclent  for 
want  of  proper  conclusion.    Btate  v.  Gravely,  376. 

2.  Indictment  en  proEe<!UtIoa  for  murder  held  not  InsufBcleiit  as 
joining  two  counts.    Id. 

INDICTMENT— PROOF     NECESSARY     TO     SUSTAIN.    See     In- 
toxicating Litpiors  1  (p.  S6). 

INDISPENSABLE  EVIDENCE.     See  Discovery  1   (p.  185). 


INFANTS: 

1.  The  Interest  of  a  guardian  ad  litem,  la  the  purchase  of  an  In- 
fant's coal,  sold  In  a  proceeding  in  which  the  Infant  Is  repre- 
sented by  him,  renders  the  sale  voidable.  Plant  v.  Humphries, 
8S. 

2.  In  a  suit  to  sell  Infant's  coal,  his  representation  bjr  a  gvardian 
ad  litem  Interested  In  the  Bale  and  purchase  held  not  to  InrsU- 
date  the  decree  for  want    of  Jurisdiction.    Id.  88. 
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INFANTS— ConHnuerf. 

3.  Decree  for  sale  ot  Infant's  coal  held  not  void  for  uncertainty. 
Id.    89. 

4.  Fraud  In  procurement  of  a  decree  may  be  ebown  at  an;  time 
If  there  has  been  diligence  In  dlscorering  ft  and  promptness 
In  proceeding.    Id. 

INFANT— I NCOMPBTENCY  OF.     See  yeffHgence  %   (p.  324). 

INFANT— INJURIES  TO.    See  ISeglioence  1  (p.  321). 

INJUNCTION.    See  Mortgaget  6  (p.  227). 

INJURY  TO  DRIVER  IN  STREETS.  See  Municipal  Corpontliong 
10.  11.  12  (p.  104). 

INJURY  TO  DRUNKEN  TRESPASSER.    See  Railroadt  2  (p.  463). 

INJURY  TO  PASSENGERS.     See  Carriers  1.  2,  3  (p.  316). 

INJURY— PROXIMATE  CAUSE  OF.  See  Municipal  Corporationi 
10  (p.  104). 

INJURY  TO  PROPERTY.    See  llutticipal  Corporaliom  22  (p.  533). 

INJURY  TO  REALTY.    See  Municipal  Corporationi  24  (p.  B33). 

INJURY  TO  SERVANT.  See  Maater  and  Servant  3,  4.  5.  7  (pp. 
2C6.   324). 

INJURY  TO  LICENSEE.     See  Railroads  1   (p.  463). 

INQUIRY  INTO  JURISDICTION.  See  Appeal  and  Error  6  (p. 
247). 

INSANE  PERSONS: 

1.  Th<>  county  court  on  notice  to  tbe  party  proceeded  against  bas 
|M>w^r  to  find  that  he  Is  Incompetent  and  to  appoint  a  com- 
mittee.   Miller  V.  Sterringer,  169. 

INSTRUCTIONS.  See  Homicide  2.  3.  4,  5,  8.  9  (pp.  US,  37S>: 
Carriert  2  (p.  316):  Trial  2.  3  (pp.  393,  4S8):  RaHnada 
2  (p.  463). 

INTENT.    See  W(f(»  6,  7,  8.  9      (pp.  56.  57). 

INTEREST. 

1.  Wber*  a  deore*  Is  rendered  for  payment  of  money.  It  sboaM. 
H9  required  by  Code  1906.  i  39S8,  be  for  tbe  agsiVEate  of  i»tncl- 
iml  and  interest  due  at  the  date  of  tbe  decree,  irttb-  interest 
from  that  date.     Lisfcfy  r.  Snyder.  50. 
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2.     Rule  lor  appUc&tton  of  payments  from  time  to  time,  od  a  debt 

bearing  Interest,  etated.    Id. 

See  Jvdffment  7  (p.  321). 

See  Executort  and  Adm,iniatratori  I   (p. 


INTERKST  OF  GUARDIAN  AD  LITEM.    See  Infants  1  (p.  89). 
INTERVENING  UBN.    See  iiortgages  S,  9  (p.  360). 

INTOXICATING  LIQUORS: 

1.  To  BustalD  an  Indictment  for  selling  Intoxicating  liquors,  Aetd 
neceeaar;  to  proTe  sale  wltbin  one  year  next  prior  to  tlie  indict- 
ment   Btale  T.  Cool,  86. 

2.  Evidence  of  persons  who  bare  purchased  a  drlnlc  from  defend- 

ant sold  in  labeled  bottles  and   haTlng  a   commercial  name, 
BE  to  whetber  It  is  Intosicatlng,  held  admissible.    Id. 

3.  Eiidence  held  Insufllcient  to  ahow  sale  of  liquor  to  minor. 
State  T.  McJieal,  411. 

See  Commerce  1,  2,  3  (p.  <36). 

INTOXICATING  LIQUORS— TO  A  FFIC   IN.     See    Commerce  2,    3 


IRREXSULARITIES.    See  Taxation  6,  14  (pp.  G4.  236). 

"IRREGULAHITT."  See  Municipal  Corporations  18  (p.  444) ;  Words 
and  Fhragea  9  (p.  44). 

IRREQULARITir  OF  ASSESSMENT,    See  Taxation  2,  3.     (p.  50). 

JOFNT  JUDGMENT.    See  BilU  and  Notes  2  (p.  606). 

JUDGMENT: 

1.  When  operation  of  a  boom  causes  deposit  of  sand  in  a  stream, 
Injuring  the  grinding  capacity  of  a  mill,  the  mill  owner  may 
recover,  from  time  to  time,  aa  dam^e  occurs.  Pickent  r. 
Coal  Hiver  Boom  d  Timber  Co.,  10. 

2.  A  decree  adjudicating  complainant's  rights  only  held  not  res 
judicata  of  the  rights  of  a  codefendant  in  a  sultsequent  suit 
against  a  defendant  in  whose  favor  the  bill  disclaimed,  in- 
volving rights  not  adjudicated.  Oarrett  v.  South  Penn  Oil 
Co.,  687. 

3.  A  record  showing  that  the  court  had  Jurisdiction  held  con- 
coDcluslTely  presumed  to  speak  the  truth,  and  the  Judgment 
binding  unless  assailed  for  fraud  or  collusion.  Plant  v.  Hum- 
pkriet,  88. 


A^ooglc 


7(4  IXDEX. 

JUDGMENT— ConHrtued. 

4.  A  default  decree  upon  defective  substituted  service  of  process 
la  void.    Jo»«t  V.  Crim.  301. 

5.  A  recital  in  a  decree  that  process  waa  dni;  served  refers  to 
the  manner  of  service  sbovn  by  tbe  return,  which.  If  plainly 
contradictory,  prevails.    Id. 

6.  Certain  fact  held  to  raise  no  presumption  that  a  defendant, 
upon  whom  Imperfect  service  Is  shown  to  have  been  made  by 
particular  return  as  to  him,  was  afterwards  properly  served. 
Id.    302. 

7.  Under  Code  1899,  c.  131.  t  14  (Code  1906,  S  39S4).  In  cuaumpfit 

on  a  contract,  the  Jury  cannot  for  damages  allow  an  amount 
beyond  those  claimed  In  the  declaration,  but  may  add  Interest, 
though  the  Aggregate  exceed  such  amount  fiolem  Terminal 
Traction  Co.  v.  SfcOrate,  321. 

8.  A  bin  by  a  creditor,  under  Code  1S99,  c.  74,  }  31  (Code  1906, 
S  3099),  to  set  aside  a  deed  of  an  Insolvent  for  fraud,  falling 
In  that  object,  will  not  be  treated  as  a  bill,  under  section  2 
(section  3100),  to  avoid  such  deed  as  a  preference  and  have 
it    declared    a    general    assignment     De    Mots    v.    McOee.    441. 

9.  Note  taken  by  judgment  creditor  In  consideration  of  tbe  Judg- 
ment held   not  a  payment  thereof.     Sullivan  v.   Baundera.   350. 

10.  A  Judgment  Hen  or  other  Incumbrance  on  j)roperty  purchased 
by  the  Judgment  creditor  held.  In  equity,  to  be  kept  alive  It  it 
Is  for  the  Interest  of  the  parties.     George  v.  Crim,  421. 

See  Infanta  1,  2,  3.  4.     (pp.  SS,  89). 

J UDOMBNT— REVERSAL  OF.    See  Criminal  Law  2  (p.  86). 

JUDICIAL  NOTICE.    See  Evidence  1,  3,  10  (pp.  10.  834.  587). 

JUDICIAL  SALE.     See  Deaeent  and  Diatribution  1   (p.  208). 

JURISDICTION.  See  Asaioment  1  (p.  303);  Bquitv  9  (p  186); 
Fraud  1  (p.  184). 

JURISDICTION— RECORD  SHOWING.     See  /udgment  3  (p.  88). 

JURISDICTIONAL  RECITAL.  See  Judgment  5  (p.  301);  £:«iiilir 
2  (p.  79). 

JURYt 

1.  A  Jury  commissioner  who  has  failed  to  sabaerlbe  the  oath  pre~ 
scribed  by  Code  1906,  S  3703,  held  a  de  facto  offlcer,  and  a 
motion  to  quash  the  venire  on  that  ground  waa  properly  de- 
nied.   State  V.  Medley,  216. 

2.  Code  1906,  S  3703,  in  respect  to  the  time  of  meeting  of  Juir 
commissioners  to  select  the  annual  list,  held  directory.    Id.  217. 

3.  Code  1906.  fi  3707.  respecting  tbe  number  of  Jurors  to  be  sum- 
moned by  the  clerk,  held  directory.    Id. 
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JURY— Continued. 

t.     In  a  clvU  action  objectfoas  to  the  oath  admlnletered  to  the  Jury 

cannot  be  made  for  the  flrat  time  after  verdict.    Flrtt  Nat. 

Bank  v.  Lowther-Kaufman  Oil  it  Coal  Co.,  SOS. 

See  Appeal  and  Error  21  (p.  605). 

JURY  COMMISSIONERS.     See  Jiirv  1,  2  (pp.  216,  217). 

JURT— QUESTION  FOR.    See  Damccea  1  (p.  393). 

JUSTICE  OF  THE  PEACE— APPEAL  FROM.  See  Costs  1  (p. 
B16). 

KNOWLEDGE  BY  GRANTED:  OF  SUPERIOR  TITLE.  See  Tendor 
and  Purchaser  5  <p.  181). 

LACHES.     See  Equity  3,  4,  S  (p.  89). 

LACHES— LIMITATION  OF.  See  Tendor  and  PurcHaser  4  (p. 
191). 

LANDLORD  AND  TENANT: 

1.  Tenant's  holdlQE  over  and  paying  monthly  rent  held  not  a 
renewal  of  the  former  lease  by  the  year,  but  of  the  tenancy  by 
the  month.'  Kaufman  v.  Maatin,  99. 

S.  Annual  rental  value  of  land  held  to  be  the  price  which  a  pru- 
dent farmer  can  afford  to  pay  for  Its  use.    Liakey  v,  Snyder,  149.    . 

3.  Where  tenancy  Is  by  the  month,  demand  for  possession  and 
refusal  to  renew  such  tenancy,  and  demand  for  rent  due,  are 
conditions  precedent  to  unlawful  detainer.  Bennett  v.  BoU 
Unger,  3gS. 

4.  In  unlawful  detainer  by  a  landlord,  damages  for  default  in  the 
rent  are  not  recoverable,  where  defendant,  with  the  coDsent  of 
plaintiff,  attorned  to  a     third  party.    Id. 

See  Forcible  Entry  and  Detainer  1  (p.  385). 

LAND— ANNUAL  RENTAL  VALUE  OF.  See  Londiord  and  Ten- 
ant 2  (p.  149). 

LAND— PAROL  CONTRACT  FOR.  See  Frauds— Statute  of.  1  (p 
55). 

LAND— POSSESSION  OF.     See  EQUity  5  (p.  89). 

LAND— RENTAL  VALUE  OF.  See  Landlord  and  Tenant  1,  2 
(pp.  99,  149). 

LAND— SALE  OF.    See  Taxation  16  (p.  235). 

LASCIVIOUS  ASSOCIATION.-  See  Lewdness  1   (p.  45). 
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LAW  TO  EQUITT— TRANSFER  PROM.    See  Trtol  1   (p.  185). 

LAW— PRESUMPTION  OF.    See  BtmUMe  9    {p.  376). 

IiAW— CONCLUSIONS  OF.    See  Pleading  12  (p.  463). 

LAW  OF  THE  CASE.    See  Appeal  and  Error  22.  <p.  453). 

"LEADING  QUESTIONS."    See  Witneuet  3  (p.  288). 

LEASE— NOT    A    RENEWAL   OF    FORMER.    See    Landlord    and 
Tenant  1  (p.  99). 


LEGAL  OR  EQUITABLE  SUIT.    See  Election  of  Remedies   1,   2 
(p.  363). 

LEGAL  REMEDY— ADEQUACY  OP.    See  Eguity  9   (p.  18&). 

LEGAL  JURISDICTION.    See  Courtt  1  (p.  184). 

LESS  THAN  SUM  DUE— PAYMENT  OP.    See  Accord  and  Batia- 
taction  L  2  (P-  35E). 

LETTING  HOUSE.    See  Disorderly  House  1  <p.  360). 

"LEWD   AND   LASCIVIOUS      ASSOCIATION     AND     COHABITA- 
TION."—WHAT  CONSTITUTES.    See  Lewdneta   1    (p.   45). 


1.     "Lewd  and  laaclTious  aaaoclatlon  and  cohabitation,"  as  used  <a 
Code  1906.  S  4358,  deflned.     State  v.  White,  45. 

LIABILITY,    See  Municipal  Corporations  13  (p.  393). 

LIABILITY— ABATEMENT  FROM.     See  Municipal  Corporations  6 
(P,  64). 

LIABILITY  OF  ASSIGNEE.    See  Mines  and  Minerals  6  (p.  673). 

LIABILITY  OF  INDORSERS.    See  Batiks  and  Banking  1  (p.  505). 

LIABILITY    TO    PRIVATE    INDIVIDUAL.      See    Corporation*    1 
(p.  10). 

LICENSEE— INJURIES  TO.    See  Railroade  1    (p.  463). 

LIEN.    See  Judgment   10    (p.   431);    Descent    and   DistrihiUiom    1 
(p.  20S);  Municipal  Corporations  8   (p.  64). 
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LIEN  FOR  PENALTIES.    See  Municipal  Corporations  8  (p.  64). 

LIEN    FOR    SPECIAL    ASSESSMENTS.    See   Ifvnldpal   Corpora- 
fions,  8  (p.  64). 

LIEN   FOR   PURCHASE    MONEY.     See    Vendor   and    Purchater    2 
(p.  190). 

LIFE  ESTATE  OR  FEB  SIMPLE.     See  Wills   10,  H   (p.  57). 

LIMITATION  OF  ACTTONS: 

1.     Limitations  keid  to  run  against  &  cauBe  of  action  for  fraud 
from  the  perpetration  thereof,   unless  there  has  been  fraudu- 
lent concealment.    Plant  v.  Humphriea,  89. 
See  Juaoment  1  (p.  10). 

LIMITATIONS— COMPUTATION   OF  PERIOD  OF.     See  Judgment 
1      (p.  10). 

LIMITATION  OF  LACHES.    See  Vendor  and  Purchaier  4  (p.  191). 

LIQUIDATED   DEMAND.    See  Accord  and   Satisfaction  1,    2    (p. 

355). 

LIQUORS— NON-RESIDENT  DEALER    IN.     See  Commerce    3    (p. 
436). 

LOT  IN  MORE  THAN  ONE  COUNTY.   See   Taxation  1    (p.  50). 

"LOWEST."    See  Municipal  Corporations  4  (p.  63). 

MAINTENANCE  OF  WIFE.    See  Husband  and  IVife  5    (p.  308); 
Divorce  2      (p.  307). 

MAJORITY— MANAGEMENT  BY.    See  Mines  and  Minerals  3    (p. 
327). 

MAJORITY  REQUIRED  FOR  BUSINESS.     See  Mtinicipal  Corpora- 
tions 19   (p.  496). 

MANAGEMENT  BY  MAJORITY.  See  Mines  and  Minerals  3  (p.  327). 

MANDATE  AND  OPINION.    See  Appeal  and  Error  23    (p.  453). 

MANSLAUGHTER.     See  Homicide  I,  2,  4   (p.  IIG). 


MARRIED    WOMEN— DEED    OF    TO    TRUSTEE    INVALID.     See 
Husf>and  and  Wife  1   (p.  137). 
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hastest  and  servant: 

1.  A  servant  may  be  dtechsTged  for  failure  to  perform  In  a  reason- 
ably BkUlfnl  maimer  the  serrices  be  baa  engaeed  to  perfonn. 
Franklin  v.  T.  H.  LiUv  tumfter  Co.,  164. 

2.  Master's  right  to  discharge  seirant  for  failure  to  perform 
services  In  reasonably  skillful  manner  ?i«Id  not  waived  by  the 
contract.    Id. 

3.  Where  a  servant  Is  Injured  by  defective  machinery,  the  master 
IB  liable  (or  negligence  only  SowarOt  v.  American  Car  dc 
Fotmdry  Co.,  266. 

4.  if  machinery  is  reasonably  sale  and  may  be  safely  used  with 
due  care,  the  master  Is  not  liable  for  Injury  therefrom.    Id, 

5.  A  master  using  defective  machinery  is  not  liable  for  Injury  to 
the  servant,  unless  the  master  knew,  or  should  have  known, 
of  such  defect.    M. 

6.  A  mine  boas  and  Are  boss  employed  in  a  coal  mine  under  Code 
1906,  91409,  410,  are  fellow  servants  of  miners  employed  therein. 
Bralley  v.  Tidewaier  Coal  A  Coke  Co.,  278. 

7.  In  an  action  for  an  Injury  to  a  servant  from  defective  ap- 
pltaaces,  evidence  of  repairs  immediately  after  the  Injury  is 
inadmissible.    i^airXon  v.  United  States  Coal  d  Coke  Co.,  324. 

MATERIAL  MATTER.    See  SubacripUon  3,  4,  G  (p.  4081. 

MEASURES.     Bee  Vendor  and  Ptirckater  3  (p.  403). 

MERGER.    See  Judgment  10  (p.  421). 

MERGER  OF  ESTATES.     See  Mortgaoea  8,  9  (p.  360). 

MINE  BOaa  FELLOW  SERVANT  WITH  MINER.  See  Matter 
and  Servant  6  (p.  2TS). 

MINING  LEASE.  See  Minet  and  MineraU  7,  8,  9,  10,  11,  13,  13 
(pp.  587,  B88). 

MINING  PARTNERSHIP.    See  Mines  and  Minerala  3.  4,  5  {p.  327). 

MINES  AND  MINEOtALS: 

1.  The  poasesBlon  of  surface  laud  does  not  carry  witb  it  possession 
of  the  coal  thereunder,  where  the  estate  In  the  coal  has  be^i 
severed  as  to  title.    Plant  v.  Hunuphriet,  89. 

2.  For  the  surface  owner  to  aver  possession  of  coal  severed  in 
title  from  land,  be  must  state  that  he  baa  had  actual  pbysical 
possession  of  the  coal.    Id. 

3.  Members  of  a  mining  partnership  not  agreeing,  those  having 
the  majority  interest  held  entitled  to  control  Its  maDagement 
Bartiett  a  Slancliff  v.  Boylea,  327. 

4.  Where  dissolution  of  a  mining  iiartnership  has  been  decreed, 
held,   error   on   partial    settlement   to   give   a   personal   decree 
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MINES  AND  MINERALS— Continued. 

Bsalnat  one  partner  In  favor  of  another,  and  the  social  propert)' 
should  first  be  applied  to  partnership  liabilities.  Including  any 
balance  due  from,  one  partner  to  another.    Id. 

G.  A  member  of  a  mining  partnerehlp  making  advanc^B  to  pay 
the  share  of  another  In  the  operating  expenses  Is  entitled  to 
Interest  thereon  on  wluding  up  of  the  partnership.    M. 

G.  An  asBlgnee  of  certain  optlouH  for  the  purchaae  of  coal  land, 
having  permitted  themi  to  lapse,  held  liable  to  his  assignors  for 
the  amount  stipulated  therefor.  Bcott  rf  Woodruff  v.  Hughes. 
573. 

7.  Where,  in  ejectment,  plaintiff  claimed  title  under  an  oil  and 
gas  lease,  the  surrender  and  abandonment  thereof  by  plaintiff 
are  available  a»  defenses.     Oarrett  v.  South  Penn  Oil  Co.,  688. 

8.  Where  a  surrender  or  abandonment  of  a  lease  was  pleaded  as 
defenses  In  ejectment,  whether  plaintiff  had  surrendered  or 
abandoned  the  lease  was  a  question  of  Intention  for  the  Jury. 
W. 

9.  Evidence  of  plalntltTs  surrender  of  an  oil  and  gas  lease  under 
which  he  claimed  title  in  ejectm  nt  was  admissible  under  a 
plea  of  not  guilty.    Id, 

10.  Oil  and  gas  tease  construed,  and  Add  to  convey,  not  only  one- 
sixteenth  of  all  the  oil  and  gas  underneath  the  land,  but. 
subject  to  a  prior  lease,  to  be  a  lease  of  the  land  to  the  grantee 
In  accordance  with  the  usual  royalty  and  conditions  of  oil  and 
gas  leases.    Id.  5ST. 

11.  A  co-lessee  of  oil  and  gas  rights,  having  taken  a  new  lease. 
held  that  on  his  assignment  of  the  new  lease  he  was  estopped 
to  claim  under  the  original  one  as  against  his  assignee.    Id,,  588. 

12.  A  co-lesBee  of  oil  and  gas  rights,  having  taken  a  new  lease, 
-held  to  have  abandoned  the  original  lease.    Id. 

13.  "Abandonment  and  forfeiture  of  an  oil  and  gas  lease"  defined 
and  distinguished.    Id. 

11.  In  an  action  for  breach  of  &  coal  mining  contract,  an  allega- 
tion that  defendant  ordered  plaintiff  to  stop  further  mining 
operations  under  the  contract,  Aeld  a  sufficient  allegation  of 
breach  thereof.    Smith  v.  Atlas  Focahontat  Coal  Co.,  599. 

16.  In  an  action  for  breach  of  a  mining  contract,  an  Instruction 
directing  a  verdict  for  defendant  in  case  plaintiff  failed  to  prove 
how  th^  work  should  be  done  Aeld  erroneous.    Id. 

MINOR— SALE  TO.    See  Intoxicating  Liguorg  3  (p.  411). 

MODE  OF  USE  OF  STRE:ETS.  See  Mitnicipul  Corporations  10.  11. 
12    (p.   104). 

MONEY- RECOVERY  OF.  See  Vendor  and  Purchaser  1  (p.  55); 
BlIU  and  Kotea  3    (p.  545):   Banks  and  Banking  5    (p.  5461. 
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MONTHLY  RENT.    See  Landlord  and  Tenant  1  (p.  M). 

MORTOAQBD  PROPERTY— PURCHASE  OF.     See  Mortgaget  S,  1 
(p.  3B0). 

See  Morti/aget 


MORTQAOBB  IN  POSSESSION.    See  Mortgaoea  1.  2,  3,  4  (p.  14»). 

MORTQAOHIB— PROTECTION  OP  PROPERTY  BY.  See  Mortgagee 
2.  3,  4  (p.  149). 

M0RT0AGB8: 

1.  If  a  mortgagee  occuplea  the  premlseB,  especially  a  farm,  he 
win  be  charged  with  a  fair  rent,  without  regard  to  what  he 
mar  reallBe  aa  profits.    Liakey  v.  Snyder,  149. 

2.  A  mortgagee  In  poBseBslon  may  protect  the  property,  and  Is  . 
entitled  to  be  reimbursed  for  so  doing.    Id. 

3.  The  value  of  reasonable  ropairs  by  one  In  the  position  of  a 
mortgagee  In  possession,  who  supposes  hloMelf  to  have  ac- 
quired absolute  title,  will  be  allowed  upon  subsequent  redemp- 
tion.   Id. 

4.  The  value  of  permanent  improvements  by  a  mortgaeee  Id  pos- 
session, who  supposes  himself  to  have  acquired  absolute  title, 
will  be  allowed  upon  subsequent  redemption.    Id. 

e.  Where  Hens  of  unascertained  amounts  exist  prior  to  a  trust 
deed,  preventing  a  fair  sale,  the  foreclosuro  of  the  trust  omt 
be  enjoined  until  the  same  are  removed.    Hart  v.  Larkin,  227. 

6.  tTpon  vacation  motion  to  discharge  an  Injunction  against  a 
sale  under  a  deed  of  trust,  because  of  prior  Hens,  the  Judge 
cannot  take  a  bond  as  a  substitute  for  one  of  such  Hens  and 
consider  It  discharged.    Id. 

T.  A  trustee  In  a  deed  to  secure  the  payment  of  money  may  aet 
without  bond,  unless  required  by  grantor  or  a  beneficiary.    IdL 

8.  '^'here  trust  deed  creditor  buj-s  the  trust  property,  and  takes 
conveyance  from  his  debtor,  his  Hen  Is  not  merged  so  as  to 
make  his  entire  estate  In  the  land  subject  to  an  intervening 
Hen.    ShIKvoh  v.  Saunderi,  350. 

9.  Where  a  trust  deed  creditor  buys  the  trust  pr<q>erty,  and  takes 
a  conveyance,  the  trust  deed  Hen  will  be  kept  aUve  aa  agalnrt 
an  Intervening  lien  In  favor  of  a  grantee  of  such  purchaser. 
where  no  Injustice  is  done.    Id. 

MOTION  TO  QUASH  \'ENIRE:.    See  Jwy  1  (p.  216). 

MOOT  CASK    See  Appeal  and  Error  3  (p.  99). 
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municipal  c(hlporations: 

1,  Held,  that  tbe  prorlBlon  of  a  city  cliarter,  requlrios  record 
of  an  ordinance  in  a  certain  book,  must  be  complied  with  be- 
fore the  ordinance  can  have  any  eDcacj.    Hager  v.  Melton,  G3. 

2,  It  is  a  Bufflcient  compliance  with  a  city  charter,  requiring 
certain  ordlnancee  to  be  recorded,  to  paste  printed  coplea  there- 
of on  the  leaves  of  the  book.    Id. 

3,  Beid,  that  the  provision  of  a  city  charter,  requiring  publication 
of  an  ordinance,  must  be  complied  vlth  before  the  ordinance 
can  have  any  efficacy.    Id. 

4,  A  single  bid  for  municipal  work,  made  under  due  advertisement 
for  bids,  held  to  authorize  the  city  council  to  contract  with  the 
bidder.    Id. 

6.  City  charter  held  to  authorize  the  inclusion  and  apportion- 
ment of  the  coat  of  paving  street  Intersections  or  crossings. 
IS.  64. 

6.  If,  under  a  city  charter  silent  as  to  charges  a«alnst  street  rail- 
ways for  paving,  the  council  Imposes  such  a  charge,  Keld,  that 
an  abutting  owner  Is  not  entitled  to  an  abatement  therefor 
from  the  amount  with  which  he  la  chai;Keable.    Id. 

7.  City  charter  provision  AeJd  to  leave  It  In  the  discretion  of  the 
council  whether  adjacent  lots,  fronting  an  the  same  street  and 
owned  by  the  same  person,  should  be  assessed  separately.    Id. 

5,  City  charter  provision  held  to  give  a  lien  for  penalties  as  well 
as  for  special  aeaessrocnts.    Id. 

9.  In  a  suit  to  enjoin  a  safe  for  a  street  Improvement  assessment, 
held,  that  the  city,  tf  authorized  to  enforce  Its  Hen  in  equity, 
and  If  the  assessment  was  valid,  might  have  a  decree  enforcing 
the  Hen  as  upon  a  cross-bill,  by  praying  such  relief  In  its 
answer    Id. 

10.  Obstruction  la  a  street  lield  tbe  proximate  cause  of  Injury  to  a 
driver  caused  by  contact  of  his  vehicle  therewith  on  the  sudden 
shying  of  his  horae.    Rucker  v.  City  of  Huntington.  104. 

II  Sudden  shying  of  a  horse  resulting  In  injury  to  tbe  driver, 
by  bringing  the  vehicle  In  contact  with  an  obstruction  In  the 
street,  held  to  render  the  city  liable.    Id. 

12.  Sudden  shying  held  one  of  the  ordinary  Incidents  of  the  driving 
of  a  reasonably  safe  horse  and  raises  no  presumption  of  neg- 
ligence against  the  driver.     Id. 

13.  Under  Code  1809,  c.  43.  t  53  (Code  1906,  S  1444)  the  liability 
of  a  city  for  Injuries  sustained  hy  Its  public  streets  and  side- 
walks being  out  of  repair  or  so  obstructed  as  to  make  it  danger- 
oufl  for  travel  thereon  In  an  ordinary  manner  Is  absolute. 
Stanton  v.  City  of  Parkersburg,  393. 

14.  In  case  of  necessity,  a  city  or  town  may  permit  a  temporary 
obstruction  of  its  public  streets  or  sidewalks,  but  in  such  case 
it  la  hound  to  take  proper  precautions  to  warn  the  public  of 
any  danger  occarioned  thereby.    Id. 
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MUNICIPAL  CORPORATIONS— COTiHn»eA 

IG.  Under  Code  1899,  c.  30,  |  24  (Code  1906,  !  846),  and  Parken- 
b\iTg  cttf  charter.  It  ta  easential  to  the  validity  of  a  tax  deed 
that  the  delinquent  list  was  returned  to  the  clerk  of  the  county 
couft  before  aale  and  recorded.  Ritchie  Lumber  Co.  v,  Kulter, 
444. 

16.  Depoelt  of  a  delinquent  llet  of  city  tax  landa,  unattaUed  by 
the  county  clerk,  under  Parkeraburg  city  charter,  held  not  to 
make  the  Hat  a  part  of  the  record  of  the  clerk's  offlce.    Id. 

IT.  Under  Parheraburg  city  charter,  the  recordluE  and  atteatation 
of  the  delinquent  list  of  landa  aaaessed  for  dty  tazea  ts  ea- 
sential to  the  making  of  the  Hat  a  record  in  the  clerk's  once.  Id. 

18.  Failure  of  a  city  tai  collector  to  return  the  Hat  within  the 
time  preacrlbed  held  an  irregularity  cured  by  Code  1899,  c.  31. 
i  25  (Code  1906.  i  SS4).    Id. 

19.  Charter  of  city  of  Fairmont  of  1S99  (tAws  1899,  p.  47.  c  11, 
I  13)  held  to  require  majority  of  council  to  be  preaent  to 
constitute  a  quorum,  and  not  a  majority  of  the  whole  number 
for  ordinary  businesa,  if  the  quorum  be  present.  McMillin  t. 
Heelv.  496. 

20.  The  proTlsIon  of  the  charter  of  the  city  of  Fairmont  of  ISM 
(lAWB  1899,  p.  41,  c.  11),  demanding  freehold  qualiflcaUon  for 
a  councilman,  la  valid.    Mcidillin  v.  Seely.    Id. 

21.  Under  Act  1901,  p.  3B6.  c.  147,  |  4,  the  recorder  of  the  city 
of  3t.  Mary's  has  a  right  to  Tote  when  the  council  Is  aittiog. 
Including  a  right  to  vote  under  aectlon  13  to  decide  an  election 
contest.    Rigga  v.  Carroll,  499. 

22.  A  property  owner  field  entitled  to  recover  temporary,  but  not 
permanent,  damages  for  occasional  overflow  by  surface  water 
collected  in  the  grading  and  sewering  of  city  atreeta.  McHenrf 
V.  Citv  of  Parkeraburg,  533. 

23.  E^vldence  of  the  difference  between  the  value  of  property  be- 
fore anU  after  Injury  by  surface  water  thrown  thereon  Aeld 
Inadmisalble  in  an  action  to  recover  temporary  damogea.    Id. 

24.  Elements  of  damage  in  an  action  for  temporary  injury  to  real 
property  stated.    Id, 

MUNICIPAL  WORK— BID  FOR.    See  Municipal  Corporatlont  4  (p. 


MTIRDER— EVIDENCE  OF.    See  HomidOe  9  (p.  375). 

MUTUALITY.    See  BubacHptUm  1  (p.  337). 

NATURE  AND  GROUNDS.    See  flection  of  RemeAiei  2  (p.  363). 

NATURE  OF  REMEDY.    See  Subscription  3  (p.  403). 

NECESSITY.     See  Trial  2  fp.  393);  Municipal  CorporaUon*  1   (p. 
63) ;  Mortgageg  7  (p.  827). 
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NKCESSITY  OF  PROBATE.    See  Will*  5  (p.  39). 

NEGUQGNCE: 

1.  An  Infant  over  the  age  of  14  yeara  la  presumed  to  have 
suDlcleDt  discretion  to  be  sensible  of  danger  and  to  bave  power 
to  avoid  It.    Eairtto*  v.  United  State*  Coal  d  Coke  Co.,  324. 

2.  Burden  of  proof  by  party  alleging  incompetency  of  a  bor  over 
14  yeare  of  age  is  on  the  party  alleging  It.    Id. 

3.  Where,  in  action  for  negligence,  the  main  facts  are  proven, 
failure  to  prove  Incidental  facts  held  not  a  variance.  Stone  v. 
CainpbeUa  Creek  R.  Co.,  417. 

4.  A  declaration  in  an  action  for  negligence,  held  sufficient.  Bralley 
V.  SOTfolk  i  W.  Ry.  Co.  462. 

See  Pleading  12  (p.  463) ;  Bills  and  Note*  4  (p.  646) ;  Banks  and 
•  Banking  6  (p.  646). 

NEW  CAUSE  OF  ACTION.     See  Equitv  7  (p.  130). 

NEW  PENALTY  FOR  OLD  OFFENSE.    See  Statutes  4.  5  (p.  175). 

NEW  TRIAL: 

1.     A  verdict  based  on  the  difference  In  value  of  plaintllTB  land 

before  and  after  the  injury,  where  plaintiff  was  only  entitled 

to  recover  temporary  damages,  will  be  set  aside.     McHeniy  v. 

Citg  of  ParkersDurg,  533. 

See  Criminal  Lavr  6,  6,  7,  S,  9   (pp.  114,  18S). 

NEW  TRIAL— AFFIDAVIT  FOR.    See  Criminal  Law  8,  9  (p.  198). 

NEW  TRIAL— GRANT  OF.    See  Appeal  and  Error  19  (p.  416). 

NEWLY  DISCOVERED  EVIDENCE.  See  Criminal  Law  6,  6,  8,  9 
(pp.  114.  198). 

NON-ACTION  BY  COURT.    See  Appeal  and  Error  14  <p.  327). 

NON  EST  FACTUM— PLEA  OF.    See  Pleading  4  (p.  33S). 

NON-RESIDENT  DEALERS  IN  LIQUORS.  See  Commerce  2.  3 
<p.  436). 

NON  SUIT  AND  DISMISSAL.  See  Caticellafion  of  Instruments  1 
(p.  620). 

NOTICE: 

1.  Indorsement  upon  copy  of  the  record  of  a  criminal  action,  pur- 
porting to  be  a  return  of  service  thereof  by  an  otHcer,  held  not 
evidence  of  its  delivery,  wbere  the  offlcer  in  delivering  it  was 
not  acting  within  bis  ofSclal  duty.    iStafe  v.  Emblen.  361. 

2.  Officer's  return  held  not  evidence  of  the  performance  of  acts 
not  within  his  official  duty  and  power,    td. 

See  TendOT  and  Purchaser  8  (p.  422). 
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NOTICE— ACCEPTANCE  OF.    8«e  Appeannce  1  (p.  7». 
NOTICR  OF  CI4AIHS.    See  Vendor  and  Purdutter  ft  (p.  422). 
NOTICE  TO  DIRECTOR     See  Bankt  aM  Banking  2  (p.  506). 

NOTICE  OF  SALE— IRREOULARITIBS  IN.     See  Taxation  3    (p. 

60). 

NOTE  OF  THIRD  PERSON.    8e«  Judgment  9  (p.  360), 

NOTICE  TO  TAKE  DEPOSITIONS— ACCEPTANCE  OF.     See  Ap- 
^imrnitie  1  (p.  79). 

Nl'ISANCB.    See  Corporatiotu  1  (p.  10). 

Nl'MUKR  St'MMONED.    See  Jun/  3  (p.  217). 

OATH.    See  Appeal  anft  Error  21  <p.  606). 

OBJECTIONS.     Sm  Pleading  11    (p.  422);   Appeal  and  Error  21 
IP.  Gl)6>. 

OHSTHI'CTION  I.\  STRSffiTTS.     See  Municipal  Corporationi  13,  14 

tp.  3»3». 

OtXTPAXCY.     Sw  ArtitTM  Postesaion  1      (p.  252). 

OClTPATlON  OF  PREMISES  BY  MORTGAGEE.    See  ilorlgage  1. 
2.  :i.  4  tp.  149). 

OFFICER.    See  Ot'iionMiOM  2  (p.  204). 

OFFIOKH-RETfRN  OF  BY.    See  Xotice  1.  2  (p.  36». 

Oil.  AND  i:aS.    See  Taialion  16  (p.  235). 

on.  ANO  «AS  I-BASE^-SUHHENDER  OF.    See  itinet  ond  3IiHerali 

T.  S,  9   (p.  5SSI, 

OIL  AND  CAS  UEASE  CONSTRVEIX    See  Uiuet  and  JlinenU  1« 
l|>.  SS71. 

(HI.  AND  RAS  RIGHTS— CO-LBSSBB  OF.     See  Ifiii^  ani  XimeraU 


Ol.n  BOND— RELEASE  OF.     See  Brecntors  ana  Admiii^tntora  4 
IP.  "3SV 

OLD  OFFENSE— NEW  PENALTY  FOR.    See  SMalet  4.  3  (p.  ITS*. 

OPINION  OF  ATTORNEY.    See  Eridence  9  (p,  574-. 
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OPINION  EVIDENCE.    See  Evidence  2  (p.  149). 
ORDINANCES.    See  Uunidpal  Corporation  1  (p.  63). 

OWNER    OF    SURFACE  LAND.     See   Uinet   and   Uinerala    1,    2 

(p.  89). 
OWNSatSHIP— EVIDENCE  OF.     See  Property  1  (p.  336). 
PAPERS— SERVICE  OF  NOT  WITHIN  DUTY.  See  Wotice  2  (p.  79). 

PAROL  CONTRACT  FOR  LAND.     See  Fraud*.  Statute  of,  1    (p. 

65). 
PAROL  DEDICATION.    See  Btulmna  ana  Wife  1  (p.  137). 

PAROL  EIVIDBNCB  CONTRADICTING  WRITING.    See  Criminal 
Lav>  11  (p.  360). 

PART  PAYMENT.    See  Frandi— Statute  of,  1    (p.   BE);    Interest 
1,  2      (p.  50). 

PARTIAL  FAILURE  OF  TITLE.     See  Vendor  and  Purchaaer  3 
{p.   190). 

PARTIAL  PAYMENT   OF   DEBT— ENFORCEMENT   OP.     See   At- 
tignment  1,  2  (p.  363). 

PARTIES.      See   Fraadnient    Conveyances    2  *(p.    296;    Bquity   11, 
17  (pp.  216,  361);  Trusts  1.  2  (pp.  246,  247). 

PARTNERS— SETTLEIMBNT  BETWEEN.  See  Mines  and  ifinerals 
4  (p.  327). 

PARTY  AGCiRIBVBD.    See  Appeal  and  Error  19  {p.  416). 

PARTY  AT  FAULT.    See  Appeal  and  Error  5  (p.  131). 

PARTY— INCOMPETENCY  OF.    See  Contracts  1    (p.  170). 

PASSENGERS— INJURIES  TO.    See   Carriers  1,   2,  3    (p.  315). 

PAVING   OP    STREET   INTBRSBCTIONS   OH  CROSSINGS.    See 
Municipal  Corporationg  5  (p,  64). 

PAVING   STREET   INTBRSBCTIONS— COST   OF.     See  Municipal 
Corporations  5  (p.  64). 

PAYMENT: 

1.     The  talcing  of  8  new  simple  contract  obligation  for  a  apeclalty 

debt  does  not  par  the  original  debt,  nor  suspend  tbe  rlgbt  of 

action  tbereon.    Dudley  t.  £arre(t,  364. 

See  Judoment  9.     (p.  360). 
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PATMENT  BT   DRAWER     See  Bills  and  Notes  3,  1    (p.   SiS); 
Bamks  Md  Backing  4,  6  (p.  &4G). 

FATMENT  OF  LESS  THAN  SDH  DUE.    See  Accord  and  Satit- 
factum  1,  2  (p.  355). 

PAYMENT  OF  TAXES  BT  STRANGER.     See  Taxation  S   (p.  107). 

PAYMENT  OF  TAXES  BY  TRUSTEE.     See  Taxation  7  {p.  107). 

PAYMENT  OF  VALUE.     See  Vendor  and  PurcXaser  6    (p.   208). 

PENALTY  FOR  OLD  OFFENSE  PAYABLE  TO  DIFFERENT  PER- 
SONS.   See  Statute*  5  {p.  175). 

PENALTIES    See  Vitnicipal  CorpwatUms  S  (p.  64). 

PEINALTIES— LIEN  FOR.    See  ilvMidpaX  Corporations  8  (p.  61). 

PENDENTE  LITE.    Sw  Equity  16  (.p.  3M). 

"PEOUIANENT  DAMAGES."    See  Damages  6  (p.  699). 

PEStMANENT   IMPROVEMENTS— ALLOWANCE   FOR.     See  Slort- 
gages  4  (p.  149). 

PEIRSON   INTEIRESTED   IN   RESULT.   See   Witntate*  2    (p.   288). 

PERSON  NOT  PARTY.    See  EviOenee  6  (p.  288). 

PERSONAL  INJURY.    See  Damages  1  (p.  393). 

PEStSONAL  PROPEStTY.     See  Remainders  1    (p.  67);    Will*   11 
(p.  57). 

PLAYING    CARDS   AT    A   PUBLIC   PLACE.      See    Oaming    1    (p. 
622). 

PLEA  OF  NON  EST  FACTUM.    See  Pleading  4  (p.  336). 

PLEA — SPECIAL.     See  Pleading  3   (p.  336). 

PLEADING: 

1.  ReconpmeDt  held  tC  matter    ot  defense  under  the  generml  lesue. 
Franklin  t.  r.  H.  lAttjf  Lumber  Co.,  164. 

2.  Bill  of  partlcularB  maj  be  filed  at  anr  time  before  trial.    Id. 
S.     A  general  replication  to  a  plea  of  failure  of  consideratton  la 

all  that  la  required  to  put  In  tsaue  the  material  matters  of  de- 
feuee  pleaded,  and  a  special  reply  la  not  required.    Natiomal 
Valley  Bank  of  Staunton  v.  Houston,  336.) 
4.     A  plea  of  tton  est  factum  not  verified  aa  required  by  Code  1906, 
f  3S69,  la  properly  rejected.    Id. 
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PLEADING— CoMfinued. 

6.     A  vl«9,  aubeUntlallr  one  ot  failnre  of  coniilderatlon,  or  (rand, 

requireB  veriflcatloa  under  Code  1906,  9  3891.    Id. 
6.     Words  In  a  pteodlng  are  to  be  taken  In  the  eenee  in  which  tbe 

contest  shows  they  were  used.    Dudley  v.  Barrett,  363. 

I.  It  a  count  In  a  complaint  alleges  snfflclent  matter  ot  fact  to 
warrant  recoTery,  all  immaterial  allegations  may  be  disregarded. 
Union  Stopper  Co.  v.  McOara,  403, 

8.  Counts  in  a  declaration  which  omit  In  their  avermenta  nothing 
so  essential  to  the  action  that  Judgment  according  to  law  and 
the  very  right  ot  the  cause  cannot  be  given  are  sufllclent.  Id. 

9.  Count  in  assumpiit  on  special  contract  held  good  on  demur- 
rer, though  It  contains  matters  based  on  erroneous  interpreta- 
tion of  defendant's  liability.    Union  Stopper  Co.  t.  Wood,  461. 

10.  Allegations  in  an  answer  held  not  a  sufficient  denial  to 
require  proof  thereof  under  Code  1906,  g  3866.  Shurtleff  t. 
Right,  583. 

II.  In  the  absence  of  an  exception  for  generality  a  general,  informal, 
and  indefinite  denial  of  a  material  allegation  in  an  answer  la 
snfflclent.    Oeorge  v.  CHm,  422. 

12.  A  general  averment  of  negligence  In  a  declaration  Is  one  of 
fact,  and  not  a  conclusion  of  law.  Bratlejf  v.  Norfolk  d  W. 
Ry.  Co.,  463. 

See  Astumpgit— Action  of,  1   (p.  33G) ;  Negligence  4  (p.  462); 
Will*  1  (p.  39;  Equity  1.  12  (pp.  63,  301). 

PLRADINO  AND  PROOF.    See  Negligence  3  (p.  417). 

PLEADING— CONFORMITT  TO.    See  Judgment  7  (p.  321). 

POSSESSION  OF  LAND.    See  Equity  5  (p.  89). 

POWER  OF  ATTORNEY.     See  Husband  and  Wife  2   (p.  2E2). 

POWBatS  OF  STATE:S.    see  Commerce  1,  2,  3  (p.  436), 

PRATER  FOR  RELIEF.    See  Equity  17  (p.  364). 

PREMISES— RENT  OF.    See  Mortgagei  1,  2  (p.  149). 

PRESUMPTION  OP  PROPER  SERVICE  OF  PROCESS.  See  Judg- 
ment 6,  6  (pp.  301,  302). 

PRECAUTION.     See  Municipal  Corporations  14  (p.  393). 

PREMATURE  REFERENCE.    See  Reference  1  (p.  363). 

PRESUMPTION.    See  Evidence  7  (p.  384). 

PRESUMPTION  OF  LAW.    See  Homicide  9  (p.  376). 
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PRESUMPTIONS.  See  Appeal  and  Error  Zl  (p.  79);  Tfeffliaeitct  1 
(p.  324). 

PREJUDICK     See  Appeal  and  Error  24   (p.  673). 

PREJUDICIAL  ERROR.    See  Criminal  Law  2  (p.  86). 

PRINCIPAL  AND  BURETT: 

1.  Purchase  by  r  Judgment  creditor  or  propertx  on  vblch  tbe  Judg- 
ment Is  a  Ifen  heia  not  to  release  a  surety,  It  the  property  was 
Incumbered  by  prior  Itens  In  favor  of  the  purchaser  for  the 
full  value  thereof.     George  y.  Grim,  422. 

S.  A  Judgment  creditor,  harfng  a  number  of  Judgments  against 
the  debtor.  In  some  of  which  there  are  sureties,  held  entitled  to 
pursue  his  remedies  by  execution  and  otherwise  on  the  Judgments 
In  which  there  are  no  Bureties  without  vlolatton  of  any  duty 
to  the  sureties,    td. 

PRIVATE  INDIVIDUAL— LIABILITY  T0^  See  CorporoHon*  1 
(p.  10). 

PRIVATE  WAT.    See  EoMmmt  1.  2.  4  (p.  273). 

PROBATE.    See  Wittt  1  (p.  39)'. 

PROBATE— NECESSITY  OF.     See  WilU  6   (p.  39). 

PROBATE— REVIEW  OF.    See  Wills  2  (p.  39). 

PROCEEDINGS.    See  Appeal  and  Error  10  (p.  296). 

PROCEEDINGS  IN  ANOTHER  SUIT.    See  Evidence  3    (p.  234). 

PROCESS: 

1.  Acceptance  generally  of  service  of  process  of  a  circuit  court 
or  of  the  Supreme  Court  of  Appeals  by  a  non-resident  defendant 
outside  the  state  has  no  other  effect  than  service  on  the  ac- 
ceptor outside  the  state  or  by  publication.    White  v.  White,  79, 

2.  There  muat  be  a  strict  compliance  with  all  tbe  requirements 
of  the  statute  authorizing  substituted  service,  Jonei  v,  Vrim 
301. 

PROCESS— WAIVER  OF.    See  Appearance  2  (p.  164). 

PROHIBITION: 

1.  Prohibition  lies  to  prevent  enforcement  of  unauthorized  Judg- 
ment for  costs  rendered  by  the  circuit  court  West  Virffinia 
Central  Oaa  Co.  v.  Holt, '616. 

PROMISE.    See  Anuinp«ft  3  (p.  403). 
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PROMISSORY  NOTE— ENDORSER  ON.    See  Bankt  and  Banking 
1  (p  506). 

PROOF.    See  TViO*  S.  i  (p.  39). 

PROOF  NECESSARY  TO  SUSTAIN  INDICTBIBNT.    See  Intoxioat- 
ittir  Liguora  1  (p.  86). 

PROOF— PLEADING  AND.    See  SegHoence  3  (p.  417). 

PROPER  PARTIES— WANT  OF.    See  Eqnity  13  {p.  301). 

PROPER    SERVICE    OF    PROCESS— PRESUMPTION    OF.       See 
Jvdgment  6,  6  (pp.  301,  302). 

PROPERTY: 

I.    On  the  question  of  responsibility,  tbe  property  books  of  the 

county  are  proper  evidence  of  the  claim  of  right  to  property 

charged  to  the  defendants  for  taxation,    yational  Valley  Bank 

of  fitounton  v.  Hoatton.  336. 

See  Reiigiotu  Societies  i  (p.  137). 

PROPERTY- INJURY    TO.    See    MttnMpaJ    CorporatUmt    22    dp. 
633). 

PROPERTY— SALE  OF.     See  Infants  3  (p.  89) 

PROPOSAL  TO  COMPROMISE.    See  Compromise  and  Settlement  1 
(p.  699). 

PROTECTION  OP  PROPERTY  BY  MORTGAGEE  '  See  Mortgaoes  t 
(p.  119). 

PROVOCATION.    See  Homicide  1    (p.  115). 

PROXIMATE   CAUSE.    See  Municipal   Corporatiom    12    (p.    104). 

PUBLIC   PLACE— PLAYING  CARDS   AT  A.    See   Oaming   1    (p. 
522). 

PUBLICATION    AND    RECORD.    See    Jtfunicipol    Corvorallomf    1 
6    (pp.  470-71). 

PUBUC  WORK.    See  Ifunicipal  Corvoraliona  4  (p.  63). 

PURCH4.se    by   HUSBAND.    See  FrauduUnt    Conveyancet   4,    6, 
6      (pp.  470-71). 

PURCHASE  MONEY— ABATEMENT  FROM.    See  Tendor  oiwi  Pur- 
chaser 2,  3,  4,  5  (pp.  190.  191). 


PURCHASE  MONEY— COLLEXrriON  OP.  See  VenAor  and  Pur- 
cfawer  7  (p.  237) 

PURCHASE  MONEY  LIEN.    See  Tender  and  Pwrchaaer  2  (p.  190). 

PURCHASE  OF  MORTGAGED  PROPERTY.  See  Mortgagea  8,  9 
(p.  350). 

QUALIFICATION  OP  COUNCrLMEN,  Bee  Municipal  Corpomtiont 
19,  20  (p.  496). 

QUESTIONS  OP  FACT.  See  Appeal  and  Error  *  (p.  137;  CrimiwH 
Law  7  (p.  1»8). 

QUESTIONS  FOR  JURY.  See  Carriers  2  (p.  316);  Damaget  X 
(p.  393). 

QUESTIONS  OP  LAW  OR  FACT.    See  Coutrocf*  2  (p.  165). 

QUIETING   TITLE: 

1.  A  sale  under  void  decree  Inveets  no  title,  but  may  constitute  ft 
cloud  on  title,  which  equity  will  remove.    Jonei  v.  Crim,  302. 

RAILROADS  r 

1.  A  railroad  held  to  owe  no  greater  duty  to  a  licensee  using  Its 
track  than  If  he  were  a  treepasser.  BralJev  v.  Norfolk  <£  West- 
ern Ry.  Co.,  463. 

2.  An  Instruction  In  an  action  for  Injuries  to  an  intoxicated  tres- 
passer on  the  trach  Aeld  erroneous  as  Ignoring  the  element  of 
knowledge  of  the  engineer  of  such  drunitennesB.    Id. 

RAILROADS— DUTY  OP.    See  Railroad*  1      (p.  463). 

REALTY— INJURY  TO.    See  Municipal  Corporations  2,  4  <p.  B33). 

REASONABLE  REPAIRS— ALLOWANCE  FOR.  See  Mortgages  3 
(p.  149). 

REASCWABLB  SKILL.    See  Master  and  Servant  1,  2  (p.  164). 

RECEIVER— REFUSAL  TO  APPOINT.    See  Appeal  (»»d  Error  IS 


RECITALS.    See  AcknovsJedgment  1      (p.  263). 

RECORDS: 

1.  A  statute  requiring  papers  to  be  spread  upon  a  named  book  is 
to  be  read  as  If  providing  that  the  papers  should  be  recorded  In 
such  book.    Soger  v.  Melton,  62. 

2.  As  to  what  acts  are  suSlclent  to  effect  a  recordatloa  ts  to  be 
Interpreted  in  the  light  of  Its  sub}ect-matter,  and  latitude  ia 
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•RECORDS-Oontinued. 

allowed  vhere  tbe  legtelaUve  design  Is  to  provide  a  record  for 

traiporarr  purposes.    Jd, 

Bee  Municipal  Oorporationt  IS,  16,  IT  (p.  444). 

REXX)RD  SHOWING  JUHISDrCTION.    See  Judgment  3  (p.  88). 

RBCORDINQ.    See  Jfunioipal  CorporafJotM  2  (p.  63). 

RBCORDINQ  WSITTEN  INSTRUMENTS.  See  Records  I,  2 
(p.  62). 

RECORDER— RIGHT  OF  TO  VOTE.  See  Mimicipal  Corporationi 
21  (p.  499). 

RECOUPMENT.    See  Plemtinp  1  (p.  164). 

RECOTERT  OP  MONET.  See  Bills  and  Xolet  3  (p.  645);  Banka 
and  Banking  G  (p.  646);  Vendor  and  Pvrcluuer  1  (p.  6B). 

REDEMPTION.  See  Taxation  18,  19,  20  (pp.  624,  625);  Mortgagea 
2  (p.  149). 

RE-ENACTMENT.    See  Siatatei  t  (p.  ITS). 

REFERENCE: 

1.      A  decree  properly  made  on  a  commlsBioner's  report  will  not  be 

reversed  because  the  cause  ought  not  to  have  been  referred  to 

him.    Dudley  t,  Barrett  363. 

REFUSAL  TO  APPOINT  RECEIVER.  See  Jppenl  and  Error  13 
(p.  SaT). 

REGULATIONS.    See  Commerce  1,  2,  3  (p.  486). 

REIMBURSEMENT.     See  Mortgaget  2,  3  4  (p.  149). 

RELEASE  OF  OLD  BOND.  See  Executora  and  Adminitlratori  4 
(p.  238). 

RELIEF— GROUNDS  OP.    See  BguH]f  6   (p.  130). 

RELIEF— PRAYER  FOR.    See  Equitv  IT    (p.  364). 

RELIGIOUS  SOCIETIES: 

1.  Converance  to  trustees  for  the  benefit  of  a  religions  denomina- 
tion held,  nnder  Code  1906,  S  2606.  not  void  for  nncertalntr,  and 
will  be  constmed  to  give  the  local  congregation  control.  Deep- 
tooter  Ay.  Co.  v.  Honaker,  136. 

2.  The  proviso  of  Code  1906,  !  2606,  held  not  Intended  to  ^lidate 
void  deeds  of  conveTsnce  devtBes,  or  dedications  to  a  religious 
denomination  not  autborlzed  by  that  section,   id.  137. 
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3.  Code  1906,  9  2612,  field  not  to  validate  void  deeds  of  con- 
veyance, derfaea  or  dedications  to  a  rellgloua  denomination 
not  authorized  by  section  2606.    Id. 

4.  Cburcb  trustees,  as  otber  persona,  may,  under  a  deed  aa  color 
of  title,  acquire  title  by  adverse  posaeaslon.    Id. 

REMAINDERS: 

1.  Personal  property,  aa  veil  aa  real.  Is  tbe  subject  of  executory 
Interests  and  llmttatlons.    Behrent  v.  Bavman,  67. 

REMAND.    See  Appeal  and  Error  2,  23   (pp.  62,  4S3). 

RBMBDY— GROUNDS  OF.    See  Diacoverti  1  (p.  1S6). 

REMEDY— NATURE  OF.    See  Sabicrlption  3  {p.  403). 

REMEDIES— ELECTION  OF.  See  Election  of  Remfdiet  1.  2  <p. 
363). 

RBJMEDrES  OF  VENDEE.    See  Vendor  and  Purchater  1,  7    (pp. 

65,  237). 
REMOVAL   OF   CAUSE— GROUND    FDR.    See   Trial   1    (p.   186) 
REMOVAL  WITHOUT  GAUSK    See  Corporation!  2   (p.  204). 

RENEWAL  OF  TENANCY  BY  THE  MONTH.  See  Landlord  and 
Tenant  1  (p.  99). 

RENT  OF  PREMISES.    See  SSortffaget  1,  3  (p.  149). 

RENT.    See  itortgaget  1  -    (p.  149). 

RENT  BY  THE  MONTH.    See  Landlord  and  Tenant  1  (p.  99). 

RENTAL  VALUE  OF  LAND.  See  Landlord  and  Tenant  1,  2  (pp^ 
99,  149;  Evidence  2  (p.  149). 

RENTAL  VALUE— MEIASURB  OF.  See  Landlord  and  Tenant  1, 
2  (pp.  99,  149);  Evidence  2  (p.  149). 

REPAIRS— EVIDBWCB  OF.     See  Matter  and  Servant  7   <p.  324). 

REPAIRS  AND  IMPROVEMENTS— ALLOWANCE  FOR.  See 
Mortgagei  3,  4  (p.  149). 

REPEAL  BY  IMPLICATION.     See  Statute*  2,  3,  4,  5,  6   (p.  176). 

REPLICATION.    See  Pleading  3  (p.  336). 

REPORT   OF    COMMISSIONER— EXCEPTIONS-  TO.    See    Appeal 

and  Error,  14  (p.  327). 
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REQUESTED  CHARGE  COVBREID  BY  CHAHGE  aiVI3f.  (Sea 
Criminal  Law  10  (p.  217). 

RES  GESTAE.    See  Errldence  8  {p.  417). 

RES  JUDICATA.  See  Appeat  and  Error  1  (p.  79);  Evidence 
1  (p.  10:  Judgment  1,  2  (pp.  10,  5S7). 

RESSTRAINT  ON  ALIENATION.    See  Deedt  2  (p.  137). 

RESULT— PERSON  INTERESTED  IN.    See  Witneatet  S  (p.  288). 

RETURN.    See  Municipal  Corporations  15,  16,  17,  18  (p.  414). 

RETURN  OP  SERVICE  BY  OFFICER.    See  Notice  1.  2  (p.  3C1). 

RETURN  OF  TAX  SALES.    See  Evidence  4  (p.  236). 

REn^ERSAL  OF  JUDGMENT.    See  Criminal  Law  2  (p.  86). 

REVIEW.    See  Appeal  and  Error  4,  7,  S,  13  (pp.  137.  246.  266,  327). 

REVIEW  OP  PROBATE.    See  WilU  2  (p.  39). 

REnaSION.    See  Statutes  6  (p.  175). 

REVIVAL.    See  Statutes  6  (p.  175). 

RIGHTS.    See  Husband  and  Wife  3  (p.  252). 

RIGHT  OP  RECORDER  TO  VOTE,  See  Municipal  Corporations 
21  (p.  499). 

RIGHT  TO  REDEEM.    See  Taxation  9  (p.  107). 

RIGHTS  OF  WIDOW.    See  Dower  1,  2,  3  (p.  388). 

RULINGS  ON  EVIDENCE.    See  Appeal  and  Error  24  (p.  673). 

SALES: 

1.  There  can  be  no  constructive  delivery  of  a  specified  quantity 
of  goods  wbere  that  quantity  1b  not  susceptible  to  an  actual 
delivery.    Bock  •£  Orelwe  v.  Smith,  47. 

2.  It  a  proposed  constructive  delivery  la  to  operate  as  an  actual 
delivery  of  goods  sold,  held,  that  the  goods  must  be  in  condition 
for  delivery  without  more  to  be  done  by  the  seller.    Id. 

3.  A  constructive  delivery  of  goods  sold  may  be  substituted  for 
an  actual  delivery  only  by  agreement  of  the  parties,  or  estab- 
lished custom.    Id. 

See  Taxation  6,  10,  11.  13.  14,  15,  16  (pp.  lOG.  107.  234,  235). 
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SALE   OP  DBCEDENT'S  LAND.    See  Exeatton  and  Adtnlnittra- 
tori  C  <Pl  570). 

SALE  FOR  TAXES.    Se«  TtuatUm  5  (p.  «4>. 

SALE— FAILURE  TO  HAKE  RETURN  OF.     See  Ta:tatio»  It   (p. 
2»). 

SALE  TO  MINOR.    See  InloriaUing  Lu/uora  3  (p.  411). 

SALE  BT  N(»>;-RESIDENT.    See  Commerce  2,  3  (p.  436). 

SAL£  OF  LAND.    See  Taxation  16  (p.  335). 

SALE  OF  PROPERTT.    See  InfanU  3  (p.  S9). 

SALE  FOR  ONE  TEAR'S  DBUNQUENT  TAXES.    See  TaxaHon 
13  (p.  234). 

SALE  OF  INFANT'S  COAL.    See  InfanU  1,  2,  3  (p.  SS,  SS). 

SALE  WITHIN  ONE  TEAR.    See  Intoxicating  lAqvort  1   (p.  86). 

SALE  UNDER  VOID  DECREE.     See  Quieting  Title  1  (p.  302). 

SAVING  CIJ.USE.    See  Bqnity  8  <p.  ISl). 

SiXX>ND  APPEIAL.    See  Appeal  and  Error  28  (p.  4G3). 

SELF  DEFENSE.    See  AttauU  and  Battery  1  (p.  315);  BomiciM 
8   (p.  376). 

SEPARATE  COUNTS.    See  Indictment  Oft  fn/oriMlion  1  (p.  376). 

SERVANT— ASSAULT  BY.     See  Carrier*  2,  3  (p.  31B). 

SERVANT— DISCHARGE  OF.     See  Matter  on*  Bervant  I.  2    (p. 
164). 

SERVANT— INJURY   TO.     See   Matter  anS  Bervant   3.    4.    6    fp. 
266). 

SERVICE.     See  HolUay*  1  <p.  300). 

SERVICE  OUTSIDE  STATE— ACCEPTANCE  OF.     See  Proceta  1 
(p.  79). 

SERVICE  AND  PROCESS— WAIVER   OF.     See  Appeonince  2    (p. 
164). 

SERVICE  OF  PAPERS  NOT  WITHIN  DUTY.     See  Kotice  2   (pi 
361). 
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SErrriNG  aside  for  fraud,  see  Descent  and  DiatribiUion  1 
(p.  208). 

SETTLEUENT.    Bee  Executort  ond  A<lmlni»trator»  1  (p.  239). 

SETTLEMENT  OF  ACCOUNT.  See  Execittori  and  Adntinistratort 
2.  3   (p.  238). 

SETTLEIMENT  BETTWBEK  PARTNERS.  See  Minet  and  Mineral* 
4    (p.   327). 

SETTING  ASIDE  VERDICT.    See  Criminal  Law  1  (p.  46). 
SIGNING.    See  Bxceptiont—Bill  of,  2  (p.  B73). 
SPECIAL    ASSESSMENTS.      See  Municipal    Corporations    8     (p. 
64). 

SPECIAL  ASSESSMENTS— LIEN  FOR.  See  Municipal  Corpora- 
tton»  8  (p.  64). 

SPECIAL  PLEA.    See  Pleading  3  (p.  336). 
SPECIAL  REPLICATION.    See  EQUitv  1  (P.  83). 
STATE— FORFEITURE  TO.    See  Taxation  6,  7,  8,  9.  10,  11   (pp. 
106,  107). 

STATUTES: 

1.  Where  a  statute  proTldea  that  an  act  shall  not  become  eOec- 
tive  until  other  acts  have  been  done,  the  latter  held  condltloDS 
precedent.    Eager  v.  Jifelton,  63. 

2.  Subsequent  statute  covering  the  eubject-matter  of  a  former  one 
and  evldentljr  Intended  as  a  Bubstltute  for  It  held  to  Impliedly 
repeal  It    Grant  v.  Baltimore  dc  0.  R.  Co.,  175. 

3.  Where  the  later  of  two  acts  covers  the  whole  subject-matter  of 
the  earlier  one,  the  inconsistent  intent  which  works  a  repeal  of 
the  earlier  act  bj  the  later  held  dlaclosed  by  the  two  acts  con- 
sidered as  entireties.    Id. 

4.  Statute  prescribing  new  penalty  for  old  ofFense  heia  to  Im- 
pliedly repeal  old  penalty.    Id. 

5.  '  A  later   statute  imposing  a  fine  for  rlolatlon  of  an   earlier 

statute  which  Imposed  a  penal  pecuniary  liability  In  favor  of 
aggrieved  party  keJd  to  repeal  the  penal  clause  of  such  earlier 
atatate  by  implication,    id. 

6.  As  Done  of  the  several  additions  of  the  Code,  other  than  that 
of  1868,  constitute  revisions  or  re-enactments,  publication  in 
them  of  a  statute  repealed  by  implication  or  otherwise  does 
not  revive  it.    Id. 

7.  A  statute  limiting  a  thing  to  be  done  In  a  particular  manner 
or  by  a  prescribed  person  Implies  that  It  shall  not  be  done  other- 
wise.    Taylor  v.  Taj/lor,  238. 


statute:— COMPLIANCE  WITH.    See  Procett  2  (p.  301). 

statute:— CURED  BY.    See  TtixatUm  3,  4,  14  (pp.  60,  236). 

STATUTORY  PROVISIONS.    See  ReUgiou*  Boetetiet  3    (p.   137). 

STRANGEai- PAYMENT  OP  TAXBffl  BY.     See  Taction  S  (p.  107). 

STREET  IMPROVEMENT.  See  M»nicipaJ  Corporatimu  6,  6,  U 
(pp.  U.  633). 

STREET  IMPROVEMENT— SUIT  TO  ENJOIN  SALE  FOR.  Sea 
Municipal  Corporations  9  (p.  64). 

STREET  INTEatSECTIONS  OR  CR08SIN0S.  See  Uunidpat  Cor^ 
porationa  6  (p.  64). 

STREETS— INJURY  TO  DEUVER  IN.  See  Municipal  CorporatUuu 
10,  11,  12  (p.  104). 

STREETS— MODE  OF  USB  OP.  See  Municipal  Corvorationt  10,  11, 
12   (p.  104). 

STREET— OBSTRUCTION  IN.  See  Municipal  Corpontiont  10,  IS, 
14  (pp.  104,  39S). 

SUBSCRIPTION: 

1.  A  contract  construed,  and  held  not  Totd  for  want  of  mutuality. 
National  Talley  Bank  of  Staunton  v.  Houston,  337. 

5.  Though  a  contract  be  a  mere  subscription.  If  It  be  acceded  to 
on  the  tennB  on  which  It  la  made,  and  labor  or  money  expended 
on  the  faith  thereof,  the  subscriber  la  bound  thereby.    Id. 

3.  Where  one  agrees  by  way  of  subscription  to  tlie  promotloD  of  an 
industry  to  convey  real  estate  of  a  specified  value  to  partlea, 
who.  relying  on  such  agreement,  perform  on  their  part  the  things 
undertaken  to  be  done  as  a  consideration  for  the  subscriptlm, 
the  contract  is  binding,  and  damages  may  be  recovered  for  a 
failure  to  convey.    Union  Stopper  Co.  v.  McOara,  403. 

4.  A  subscription  to  an  enterprise,  whereby  the  subscriber  agrees 
only  to  convey  real  estate  of  a  specified  value.  Is  not  In  any  cas« 
a  contract  for  the  payment  of  money,  and  redrees  for  ndlnre 
to  convey  is  by  action  for  damages  for  breach  of  contract,  and 
not  for  a  debt    Id. 

6.  In  an  action  for  damages  for  breach  of  a  subscription  contract, 
whereby  defendant  agreed  to  convey  lands  of  a  specified  valus 
for  the  promotion  of  an  enterprise,  plalnUff  held  not  bound  to 
allege  notice  to  defendants  of  performance  by  plaintiff  of  the 
agreements  which  constituted  the  consideration  for  the  agree- 
ment to  convey.    Id. 

SUBSEQUENT  EXJRFEITURE.     See  Taxation  6,  10  (p.  106,  lOT). 
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subrogation: 

1.  Where  a  surety  ot  a  debtor  bos  paid  a  Judgment  whtcli  was  a 
Hen  on  property  of  hie  prlnclpa),  be  la  entitled  In  equity  to 
be  subrogated  to  all  the  rights  and  remedies  of  the  judgment 
creditor  for  the  enforcement  of  the  Hen  for  bis  own  benefit. 
aeorge  v.  Grim,  421. 
See  Venaor  and  Purchaser  9  (p.  422). 

See  Egiiity  12    (p. 


SUBSTITUTED  SERVICE.    See  Proce»»  2  (p.  301). 
SUBSTITUTION.      See    Bxecuiors    and    AdminUtratort    4,    6    (p. 


SUFFICIENCY.    See   llvnicipal    Corporations   2    (p.    63);    Deposi- 
tiont  1  (p.  289). 

SUFFICIENCY  OF  ALLEGATION.    See  A»»umpsU  1.  2,  3  (p.  336, 
403). 

SUFFICIENCY  OP  EVIDENCE.    See  Contract  3   (p.  208);   Fraud 
2  (p.  308);  Criminal  Law  1  <p.  45). 

SUIT— LEGAL  OR  EQUITABLE.     See  Election  of  Remedies  1,  2 
(p.  363). 

SUIT  TO  BNJOIN  SALE.    See  Municipal  Corporation*  9   (p.  64). 

SUIT  TO  SET  ASIDE  DECREE.    See  Divorce  1  (p.  307).. 

SUMMONS— AMENDMENT  OF.    See  Forcible  Entry  ana  Detainer 
1  (p.  385). 

SUMMONS  RETURNABLE  ON  HOLIDAY.    See  ^^olidayt  1  (p.  300). 

SUM  DUB— PAYMENT  OF  LESS  THAN.    See  Accord  and  Satisfac- 
tion 1   (p.  35G). 

SUPERIOR  TITLE— KNOWLEDGE  BY  GRANTEE  OF.    See  Ten- 
dor  and  PurcJiaser  6  <p.  191). 

SURCHARGING    SETTLEMENTS.     See    Executors    and   AOminif 
trators  3  (p.  238). 

SURETY— RELEASE    OF.    See   Executors    and   Administrators    5 
(p.  238). 

SURETY— DrSCHARGE    OF.    See    TewdOT   and   Purchaser    8    (p. 
422);  Principal  and  Buret]/  1  (p.  422). 
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SUREST— RIGHTS  OF.    Bee  Vendor  and  PurCliater  8,  9  (p.  42Z): 
PHttct^l  ONd  Surety  1,  2      <p.  422) ;  Judffwtmt  10  <p.  421). 


SURFACE   LAND— OWNERS   OF.    See  Minei  and  MineraU  1. 
(p.  89). 

SURFACE  WATER.    See  Municipal  Corporation!  22  (p.  G33). 

SURPLUSAGE.    See  Pleading  7.  8  (p.  403). 


TAKING  NEW  SIMPLE'  CONIUACT  FOR  SPBCIALTT.  See  Pay- 
ment 1  <p.  364). 

TAXATION: 

1.  A  village  lot  lying  partly  In  one  countr  and  partly  In  another 
may  be  assessed  for  taxation  in  the  connty  In  which  the  greater 
part  In  value  lies.    Fleming  v.  Cluurnock,  50. 

2.  Certain  irregularity  In  taxation  of  a  lot  In  an  unincorporated 
vlllaee  held  not  to  vitiate  the  aasessment.    Id. 

3.  Irregularities  Id  delinquent  Hat  and  posted  and  published  notice 
of  Bale  for  taxes  held  cured  hy  Code  1906  ({  8S4)  c.  31,  f  25. 
after  a  tax  deed  Is  made.    Id. 

4.  The  want  of  a  valid  affldavit  to  the  sherlfTs  retnm  of  a  aale 
for  taxes  la  expressly  cured  by  Code  }906  (f  SS4)  c.  31,  i  26.    Id. 

5.  A  sale  of  property  for  taxes  cannot  be  enjoined  for  mere  Ir- 
regularities In  the  return  of  delinquency  or  notice  of  sale.  Hager 
V.  Melton,  64. 

6.  Where  the  state  owning  land  under  a  sale  for  taxes  thereafter 
sells  It  for  nonpayment  of  subsequent  taxes.  It  is  estopped  to 
eell  the  land  under  Us  title  acquired  by  such  former  tax  pur- 
chase.   Btate  V.  Onmett,  106. 

7.  Payment  of  taxes  by  one  boMlag  the  l^al  title  to  land,  part 
of  which  Is  held  by  him  in  trust  for  another,  saves  that  part 
from,  forfeiture  for  non-entry  in  the  name  of  the  equitable  owner 
of  such  property.    Id.  107. 

S.  Payment  of  taxes  by  a  stranger.  If  not  disavowed  by  the  owner, 
prevents  a  forfeiture.    Id. 

9.  After  title  to  land  vested  In  the  state  by  forfeiture  tor  taxes 
has  been  transferred  to  another  by  Const,  art  13,  |  3  (Code 
1906,  p.  Ixxxlv).  the  former  owner  cannot  redeem.    Id. 

10.  Where  title  to  land  vested  in  the  state  by  forfeiture  for  taxes 
has  been  transferred  to  another  by  Const,  art.  13,  I  3  {Code 
1906,  p.  IxxxlT),  the  state  cannot  aell  the  land  as  forfeited 
for  any  forfeiture  then  existing.    Id. 
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TAXATION— Owttitiucd. 

11.  Land  sold  as  fortetted  for  taxes  canaot  be  agala  sold  for  any 
forfeiture  exlBtlfig  at  tbe  time  under  the  same  or  other  title.  Id. 

12.  A  deed  tor  land  sold  as  forfeited  for  taxes  under  Code  1899,  c. 
lOG  (Code  1906,  S|  3613-3635),  made  before  the  enactment  of 
Acts  1905,  p.  406,  c.  42,  Aeld  cured  of  any  Irr^ularlty  or  error 
by  that  act    la. 

13.  Sale  for  one  year's  delinquent  taxes  held  as  effectual  as  a  sale 
for  all  the  years  for  vhlch  the  land  may  have  been  delinquent. 
Wellman  v.  Hooe,  234, 

14.  Failure  of  a  sheriff  to  make  a  return  of  sales  for  delinquent 
taxes  within  the  time  prescribed  Is  cured  by  Code  1899,  c  31, 
S  26  (Code  1906.  i  S84).    Id.  235. 

16.  P^Uure  of  the  county  clerk  to  record  a  list  of  sales  for  de- 
linquent taxes  within  the  time  prescribed  Is  cured  by  Code 
1899,  c.  31,  i  26  (Code  1906,  S  884).    Id. 

16.  Where  separate  assessment  Is  not  made  against  oil  and  gas, 
severed  In  title  from  land,  a  sale  of  the  land  for  taxes  held 
to  carry  the  oil  and  gas.    Id. 

17.  In  an  action  on  a  deputy  sheriff's  bond  for  taxes  collected  by 
him,  or  which  should  have  been  collected,  held,  that  there 
was  DO  variance.    DttSiey  v.  Barrett,  364. 

18.  Assignment  of  tax  purchase  by  one  entitled  to  redeem  to  a 
husband,  on  which  assignment  a  deed  for  the  land  Is  obtained. 
In  his  name,  \eld  a  redemption  of  the  land.  Callitum  v.  Ruttelt, 
524. 

19.  Whatever  form  a  transaction  between  one  having  tbe  privilege 
to  redeem  and  the  tax  purchaser  may  assume.  It  will  be  held 
a  redemption.    Id. 

20.  Acquiring  of  a  tax  title  by  one  of  two  parties  owning  Interests 
in  the  same  land  held  a  redemption  thereof.    Id.  526. 

21.  TJnaer  Code  1899,  c.  31,  i  26  (Code  1906,  g  884),  providing  for 
the  curing  of  errors  tn  tax  proceedings,  the  Hat  referred  to  In 
the  recordation  of  which  errors  are  to  be  cured  held  the  sales 
list,  and  not  the  dellnqu«nt  list.  Ritchie  Lumber  Co.  v.  yutter, 
444. 

TAX  DEED.    See  Taxation  12  (p.  107). 

TAX  PROCEEDINGS-    See  Taxation  21    (p.  444). 

TAX  PURCHASE— ASSIGNMENT  OP.    See  TtwoHon  18   (p.  524). 

TAX  SALES.  See  Municipal  Corporationa  15  (p.  444);  Taxation 
3,  4,  5,  6,  13,  14,  15,  20   (pp.  50.  64.  234.  S36.  626). 

TAX  SALES— RETURN  OF,     See  Evidence  4  (p.  236). 

TAXES— COLLECTION  OF.    See  Evidence  7    (p.  364). 


TEUFORART  DA1IAGB&    Se«  Muiticipat  COTporationt  22.  23  (p. 
533);  Dawt^ffet  S      <pL  599). 

TENANCY  BY   THE  MONTH.    See  LanOlord  and    Tenant    3    (p. 


TENANCY  BT  THK  MONTH— RENEWAL  OF.  See  Landlord  and 
Tenant  1  (pl  99). 

TERM— TERMINATION  OP.    See  Exception*— BUI  of.  t  (p.  B73). 

"THEN  THE  ESTATE  LEFT  OVER."     See  Wills  10  {p.  57). 

THEORY  OP  CASE.     Se«  Trial  2  (p.  393). 

THIRD  PERSON— NOTE  BY.    See  Judgment  9   (p.  350). 

TIME.    See  Bxeeptioiu—BiU  of.  2  (p.  573). 

TIME  OF  FILING.    See  PlMding  2  {p.  164). 

TIME  OF  MEETING.     See  Jury  2   (p.  217). 

TITLE.    See  Evidence  9  (p.  574). 

TITLE— PARTIAL  FAILURE  OF.  See  Vendor  and  Purchoaer  3 
(p.  190). 

TITLE  TO  COAL  BENEATH.    See  ifine*  and  llineraU  1.  2  (p.  89). 

TRAFFIC  IN  INTOXICATING  LIQUORS.  See  Commerce  2.  3 
(p.  43G). 

TRANSACTIONS  WITH  DECEDEaW.    See  Witnettes  4   <p.  422). 

TRANSCRIPT.    See  Criminal  Law  3  (p.  114). 

TRANSFER  FROM  LAW  TO  EQUITY     See  Trial  1  <p.  1S5). 

TRANSFER  TO  VOLUNTEER.  See  Fniiidtileflt  Conrei/ancet  5 
(p.  470). 

TRANSFER  FROM  ONE  COURT  TO  ANOTHER.  See  CoarU  1 
(p.  184). 

TRANSPOSITION.    See  Will*  9  (p.  67). 

TRIAL: 

1.  For  dlBcovery  to  be  &  good  ground  for  removing  a  cause  from 
a  law  to  an  equity  forum,  It  must  appear  tbat  the  evidence 
required  cannot  be  otherwise  obtained,  and  that  It  la  IndfapeDs- 
able.    Preiaett  \.  Citizent'  Nat.  Bank  of  Parkeribtirg.  1S5. 
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rttlAl,— Continued. 

2.  Where  the  court  gave  for  one  part;  a  hypothetical  instruction 
dependcDt  on  tbe  finding  of  a  specified  fact  by  the  jury,  it  Is 
error  to  refuse  an  inatruction  for  the  other  elde  stating  the 
converse  of  the  legal  proposition  covered  by  the  instruction 
given.  If  there  Is  evidence  to  sustain  both  theories.  Stantott- 
V.  City  of  Parkergburg.  393. 

3.  An  instruction  binding  the  Jury  to  give  exemplary  damages  In 
an  action  for  tort  Is  erroneous.    Fink  v.  Thomat.  488. 

See  Criminal  Lav>  10   (p.  217);  Homicide  7    (p.  217);  Appeal 
and  Error  S  (p.  2GG). 

TRUST  DE:ED.    See  Mortgaget  E.  G  (p.  227). 

TRUST  DEED  CREDITOR.     See  !Sortgage»  8,  9  (p.  360). 

TRUST— FORECLOSURE  OF  MAY  BE  ENJOINED.     See  Mortgage* 

5   (p.  227). 

TRUST  PROPERTY.    See  Mortgages  8,  9  (p.  350). 

TRUSTS: 

1.  BUI  by  plaintiff  to  specifically  enforce  contract  showing  that 
It  is  made  vlth  him  as  trustee  held  demurrable  where  the  bene- 
ficiaries are  not  parties.     Beckvnth  v.   Laing,   246. 

2.  If.  In  an  equity  suit.  It  develops  that  a  defendant  Is  a  trustee, 
no  final  decree  should  be  entered  unless  beneficiaries  are  made 
parties.    Id.  247. 

TRUSTEE;     See  Mortgagea  7  (p.  227). 

TRUSTEE— PAYMENT  OP  TAXES  BY.    See  Taxation  7  (p.  107). 

UNAfJTHORiZED  JUDGMENT.     See  p'rohmtlon  1   (p.  G16). 

UNLAWFUL,  DETTAINER.    See  Landlord  ami  Tenant  3  (p.  38E). 

USE  OF  STREETS— MODE  OF.  See  Jtfunicijial  Corporation*  10,  11, 
12  (p.  104). 

VACATION  AFTESt  MAJORITY.    See  Infants  4  (p.  89). 

VALID  AFFIDAVIT  OF  RETURN— WANT  OF.  See  Taitatian  i 
(p.  EC). 

VALIDITY.  Religioiu  Societiet  1,  2,  3  (pp.  136,  137);  Jvdgment 
4  (p.  301);  Deed»  2   (p.  137). 
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VALUE  OF  REASONABLE  RE3>AIRS  ALLOWED.  See  Mortaaget  ' 
3   (pt  149). 

VARIANCE.     See  Taxation  17  (p.  364);  negligence  3  (p.  417). 

VENDEE — REMEDIES  OF.     See  Vendor  and  Pitrchater  1   (p.  55). 

VENDOTl  AND  PURCHASER: 

1.  Purchase  money  paid  under  a  verbal  contract  of  sale  of  land 
may  be  recovered  In  astumftit  for  money  received,  wbere  vendor 
bas  CMiveyed  tbe  land  to  a  stranger.    Lipscomb  v.  Lipacomb,  S5. 

2.  Equity  will  not  enforce  a  lieu  for  purchase  money  reserved  In 
a  general  warranty  deed  where  a  part  of  the  land  baa  been  be- 
fore sold  by  grantor  to  other  persons  without  abatement  from 
the  purchase  money.    Smith  v.  Ward,  190. 

3.  The  measure  of  abatement  from  purchase  maaey  for  lose  of 
part  of  the  land  by  superior  adverse  title  stated,    fd. 

4.  Limitations  or  laches  held  not  to  prevent  a  purchaser  under 
general  warranty  from  abatement  of  purchase  money  for  land 
lost  under  superior  adverse  right    Id.  191. 

5.  Knowledge  by  grantee  In  a  general  warranty  deed  of  superior 
claim  to  part  of  the  land  held  not  to  debar  him  from  compensa- 
tion for  that  lost  to  talm.    Id. 

G.  Burden  held  on  one  claiming  to  be  an  innocent  purchaser  from  a 
fraudulent  grantor  to  prove  that  he  paid  value.  Harvey  v. 
-Nuiter,  208. 

7.  Tbe  collection  of  purchase  money  will  not  be  retarded  because 
grantor  has  not  cleared  the  land  of  prior  Hens,  where  the 
conveyance  is  with  covenants  of  general  warranty  but  without 
covenants  of  further  assurance.    Sart  v.  Larkin,  227. 

S.  A  purchaser  of  property  with  notice  of  a  right  In  a  surety  to 
charge  the  same,  by  way  of  subrogation,  takes  it  subject  to 
such  right.    Oeorge  v.  Crim,  422, 

9.  The  right  of  subrogation  of  a  surety  on  a  Judgment  is  an  eljulty, 
not  necessarily  disclosed  by  the  Judgment,  and  persons  having 
no  knowledge  thereof  may  -deal  with  the  property  on  which  the 
Judgment  Is  a  lien  as  if  such  right  did  not  exist.    Id. 

VENDOR— REMETDIES  OF.    See  Vendor  and  Purchater  7  (p.  227). 

VENDOR'S  LIEN.    See  Vendor  and-  Pumhaaer  2  (p.  ISO). 

VENIRE— MOTION  TO  QUASH.    See  Jury  1  (p.  216). 

VEntBAL  CONTRACT— PURCHASE  MONET  PAID  UNDER.  See 
Vendor  and  Purchtuer  1  <p.  65). 

VERIFICATION.    See  Pleading  4.  E  (p.  336). 

VILLAGE  LOT.  LYING  WITHIN  TWO  COUNTIES— HOW  AS- 
SESSED.   See  Taxation  1  (p.  50). 
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VOID  DECREE— SALE  TJNDEH'.     See  Quieting  Title  1    (p.  303). 

VOID  DEED.  See  Adverse  Po»»en»ion  1  (p.  26S);  DeeOa  2  (p. 
137). 

WAIVER.     See  Pleading  11    (p.   161);   Appeal  and  Error  21    (p. 

SOB). 

WAIVER  OF  PROCESS.    See  Appearance  2  (p.  164). 

WAIVER  OF  RIGHT.    See  Master  and  Servant  1,  2  (p.  IM). 

WANT  OF  PROPER  PARTIES.     See  Equitp  13  (p.  301). 

WANT  OP  VALID  AFFIDAVIT  OF  RETURN.  See  Taxation  4 
(p.  50). 

WARRANTT— COVENANT  OF.  See  Vendor  and  Purchaser  7  (p. 
227). 

WEIGHT  OF  EJVIDBNCB.  See  Fraudulent  Conveyances  7  (p. 
471);  Evidence  2  (p.  149). 

WIDOW— ESTOPPEL  TO  CLAIM  RIGHTS  OF.  See  Dower  8 
(p.  388). 

WIDOW— RIGHTS  OF.    See  Dower  1,  2,  3  (p.  388). 

WIFE— CONVEYANCE  TO.  See  Fraudulent  Convevances  4,  5,  fi 
(p.  470). 

WIFE— MAINTENANCE  OF.  See  Btisiand  and  Wile  G  (p.  308); 
Divorce  2   (p.  807). 

WILLS: 

1.  In  ao  appellate  proceeding  under  Code  1906,  j  3101,  to  determine 
which  Is  testator's  last  will,  Aeld  unnecessary  that  an  Issue  be 
presented  by  lonnal  plea  to  the  petition;  section  31G2  determin- 
ing the  iBBue  to  I>e  tried.    Bornbrook  v.  LiUz,  39. 

2.  An  order  by  circuit  court  ia  an  appellate  proceeding  under 
Code  1906,  %  3161,  held  not  an  exercise  of  original  Jurisdiction 
in  the  matter  of  the  probate  of  wills.    Jd. 

3.  An  authenticated  copy  of  a  will  probated  without  the  state  and 
so  executed  as  to  make  It  a  valid  will  of  real  estate  In  West 
Virginia  Add  properly  admitted  as  evidence  In  the  circuit  court 
on  appeal  under  Code  1906,  |{  3161,  3162,  from  a  county  court 
order  probating  a  former  will.    td. 

4.  Evidence  held  sntDcient  to  show  that  a  will  probated  In  a  foreign 
Jorlsdlction  was  there  proved  to  have  been  executed  as  required 
by  the  West  Virginia  laws  to  pass  real  estate,    /d. 
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WlhLS— Continued. 

5.  An  authenticated  copy  of  a  will  probated  In  a  foreign  Jurisdic- 
tion held  not  to  be  Bret  probated  In  th«  county  court  In  West 
Virginia  before  It  is  offered  as  evidence  in  the  circuit  court  in 
an  appellate  proceeding.    Id. 

6.  In  the  interpretation  of  a  will,  the  dominant  Intention  gathered 
from  the  whole  thereof  must  control.    Behreng  v.  Bauman,  66. 

7.  A  particular  Intent  expressed  In  a  will  prevails  over  a  general 
one,  but  must  be  clearly  expressed.    Id.  57, 

8.  Indefinite  expreasions  in  a  will  cannot  be  allowed  the  widest 
signlflcatioQ  capable,  If,  when  so  read,  tber  conflict  with  the 
general  Intent  expressed.    Id. 

9.  In  no  case  where  the  words  of  a  will  are  unequivocal  Is  a 
transposition  to  be  made  that  will  create  a  different  meaning 
than  that  which  they  naturally  have  as  written.    Id. 

10.  Defeasible  fee-simple  estate  in  remainder  given  by  a  will  Aeld 
not  enlarged  to  an  absolute  estate  In  fee  by  a  certain  phrase.  M. 

11.  Life  estate  in  testator's  real  and  personal  property  held  not 
enlarged  to  a  fee  simple  by  certain  phrase  used.    Id. 

WILSON  ACT— EFFECT  OF.    See  CoTnanerce  2  (p.  436). 

WITNESS— AFFIDAVIT  OF.    See  Criminal  Lav  ft  (p,  198). 

WITNESSES: 

1.  Test  of  "interest,"  as  determining  the  competency  of  a  witness, 
stated.    Sayre  v.  Woodyard,  288. 

2.  Ttie   maker  of  a  note  after  the  assignment   thereof  and  as-  . 
slgnor's  death  held  a  competent  witness.  In  an  action  by  the 
assignee  against  the  assignor's  administrator,  to  prove  the  as- 
signment and  payment  to  the  assignor,  aa  the  assignee's  agent. 
Id. 

3.  Question  "held  properly  rejected  as  leading.    Id. 

4.  Ju  a  suit  by  a  surety  who  has  paid  a  Judgment  for  the  debt 
to  enforce  the  Hen  of  the  Judgment  against  land  of  the  principal 
debtor  conveyed  to  the  Judgment  creditor  and  for  contribution 
from  his  co-sureties,  such  co-sureties,  after  the  death  of  the 
principal  dobtor  and  the  Judgment  creditor,  are  not  competent 
witnesses  to  prove  the  suretyship  under  Code  1899,  c.  130, 
!  23  (Code  IftOG,  !  3946),  relating  to  transactions  with  a  de- 
cedent   Oeorge  v.  Crint,  422. 

WORDS  AND  PHRASES: 

"Adverse  use."    Crosier  v.  Brovm,  273. 

"Abandonment."    Oarrett  v.  South  Fettn  Oil  Co..  687. 

"Agent."    Jtfunn  v.  Welltburg  Banking  a  Trutt  Co.,  204, 

"De  facto  officer."    fitote  v.  Medley,  21G. 

"Fellow  servants."    Brdlley  v.  Tidewater  Coal  rf  Colee  Co.,  278. 

"Forfeiture."    Garrett  v.  South  Penn  Oil  Co.,  687. 
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WORDS  AND  PHRASES— Continved. 

7.     "Heat  of  posfllon."    State  r.  Crawford,  114 

S.     "Interest,"   Bayrt  v.  Woodyard,  288. 

9.     "Irregularity."    Ritchie  Lttmber  Co.  v.  Nutter,  444. 

"Larry."    Hairaton  v.  United  Statet  Coal  d  Coke  Co.,  324. 

"Lewd  and  lasciTlous  asaoclation  and  cohabitation."     State  v. 

White,  45. 

"Lowest."    Hager  v.  Helton,  62. 

"Officer."    ifunn  v.  Welliburg  Banking  a  Trutt  Co.,  204. 
("Permanent  damages."    McHenry  v.  City  of  Parkenhurg.  633. 

"Real  Estate."    Reynold*  v.  Whites cttrver,  388. 

"Said."    Qarrett  v.  South  Penn  Oil  Co.,  587. 

"Such  UbL"    RittAie  Lumber  Co.  v.  Nutter,  444. 

"Temporary  damages."    McHenry  V.  City  of  Parkergl>urg,  533. 

"Then  the  estate  left  over."    Behrena  v.  Baitman,  56. 

WEITlNG— PAROL  EVIDENCE  CONTRADICTINO.    See  Criminal 
La\o  11  (p.  360). 

WRITTEN  INSTRUMENTS— RECORDATION  OF.     See  Record*  1, 
2  (p.  82). 
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